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Memorandum RE: Involuntary Transfer of Prisoners
December 18, 2008
In response to recent letters from inmates and their families regarding the State’s involuntary transfer of inmates, the ACLU would like to provide an update.

In July 2008, the ACLU filed a suit against the California Department of Corrections and Rehabilitation (CDCR), Legal Services for Prisoners with Children; Immigrant Legal Resource Center; and Asian Law Caucus v. California Department of Corrections, challenging the agency’s failure to make public and to provide an opportunity for public comment on the policies it uses to determine which prisoners are chosen to be transferred involuntarily to out-of-state facilities.  The CDCR has since then issued an emergency regulation to govern transfers and is in the process of issuing a final regulation.   The ACLU’s goal in this suit is to ensure that the CDCR follows the law and provides an opportunity for public participation in the regulatory process.  The ACLU is unable to review or assist in individual cases.

You may click on the links on the case page of our Web site (www.aclunc.org/involuntarytransfer) to find a copy of the complaint in our lawsuit, several of the CDCR’s internal memos regarding the transfer program, and a letter that we wrote to the CDCR outlining our legal opinion on the involuntary transfer program, making recommendations for revising the program and requesting more information about the program.  If you or someone you know has been recommended for involuntary transfer, there are steps inmates can take to oppose the decision.  One important step is to file a 602 appeal protesting the transfer under the emergency and final regulation, in order to preserve any legal claims you might have.  Make sure to raise all possible arguments in your 602.  If any of the following apply to you, immediately bring it to the attention of the CDCR and include it in your 602:

· you have a serious medical or mental health condition and/or are receiving or have scheduled medical treatment in the state of California

· you have a pending appeal, court appearance, or other legal proceeding that will require your presence in California

· you have been targeted based on your immigration status but you are a U.S. citizen or legal permanent resident

· you regularly receive visits from family and/or friends

· being transferred to another state will make it more difficult (or impossible) for your children and other family members to continue visiting you
If you are facing an involuntary transfer, you should tell the prison that you want to consult with a lawyer.  If you believe you are being targeted based on your immigration status and have a good argument for relief from deportation, you should specifically request an immigration lawyer or do your best to otherwise get your immigration situation legally evaluated.  

The CDCR is currently engaged in creating a permanent regulation that will govern involuntary transfers.  We encourage you and your family members to write to the CDCR to share your concerns about the involuntary transfer program and ask that they be taken into consideration in any rule-making process.  Information about this process can be found at http://www.cdcr.ca.gov/Regulations/Adult_Operations/Pending_Rules_Page.html#IT.  
According to this website, the deadline for comments is December 30, 2008.  The website also says that comments on proposed regulations can be sent by mail, email, or fax:          

CDCR Regulation and Policy Management Branch
P.O. Box 942883
Sacramento, CA 94283-0001
    * Comments may be sent by FAX to:

            (916) 341-7366, Attention: Chief, Regulation and Policy Management Branch
    * Comments may be e-mailed to:

            RPMB@cdcr.ca.gov 
Further information on the rulemaking process can be found at the OAL website, http://www.oal.ca.gov/emer_reg.htm
Finally, the website says that there will be a hearing where the public may comment on these regulations on December 30, 2008.  Please see the website for details, and please check it for any changes to these dates.  
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