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1 I, Natasha Minsker, declare as follows:

2 1. I am the Death Penalty Policy Director for Plaintiff American Civil Liberties

3 Union of Northern California ("ACLU-NC"). The facts set forth in this declaration are based on

4 my personal knowledge and, if called to testify, I would and could competently testify thereto.

5 Recent developments

6 2. In my capacity as Death Penalty Policy Director at ACLU-NC, I keep abreast with

7 developments relating to the death penalty in California and nationwide.

8 3. As set forth in my declaration submitted in supp0l1 of Plaintiffs' preliminary

9 injunction (Doc. 10), DEA has taken possession of imported sodium thiopental intended to be

10 used in executions from Georgia, Kentucky, Tennessee, and South Carolina. See Declaration of

11 Natasha Minsker In Support Of Preliminary Injunction (Doc. 10) at ~31 and Exh. 16.

12 4. Since then, Alabama, which obtained its supply of sodium thiopental from

13 Tennessee, publicly revealed that it too had surrendered its supply of the drug to DEA. A true

14 and correct copy of a media article reporting these facts is attached as Exhibit 1 to this

15 declaration. Thus, DEA has now taken possession of the supply from at least five states.

16 5. As also set forth in my prior declaration, at least seven states (Arizona, Arkansas,

17 California, Georgia, Kentucky, South Carolina, and Tennessee) obtained imported sodium

18 thiopental that originated with United Kingdom distributor Dream Pharma. See Minsker Decl.

19 (Doc. 10) at ~17. An additional two states, Nebraska and South Dakota, obtained the drug from a

20 company in India. See id. Recent revelations about Alabama's procurement of the drug from a

21 foreign source bring up the total number of states that have obtained imported sodium thiopental

22 to ten.

23 6. While DEA has now taken custody of sodium thiopental from five states, it does

24 not appear to have taken the supply of Arizona, Arkansas, California, Nebraska or South Dakota.

25 Documents produced by DEA are missing documents known to exist

26 7. On May 6, 2011, I received a package from the Drug Enforcement

27 Administration producing records in response to my Freedom of Information Act request to the

28
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1 agency of January 4,2011. A true and correct copy of the package I received from DEA is

2 attached as Exhibit 2 to this declaration.

3 8. The package contained a cover letter stating that 27 pages were being released and

4 that DEA was in the process of consulting with other agencies over an additional 12 pages that

5 had been identified as responsive to my request, and that might be released pending consultation

6 with the other agencies.

7 9. On May 6,2011, DEA filed a declaration in this matter. The declaration indicates

8 that the 39 pages identified in the May 6, 2011 package constitute responsive documents located

9 at DEA Headquarters. DEA further indicated in the declaration that it initiated a supplemental

10 search of its Headquarters and some, but not all, of its Field Divisions and will complete

11 processing of documents found as a result of that search on or before May 16, 2011.

12 10. I personally reviewed the 27 pages produced by DEA. The documents produced

13 consist entirely of emails and one spreadsheet, which appears to be an attachment to an email.

14 (Page 15 is an email from DEA to the California Department of Corrections and Rehabilitation

15 ("CDCR") attaching a spreadsheet of companies registered with DEA to import sodium

16 thiopental. Page 37, a spreadsheet of companies, is presumably the attachment to the email at

17 Page 15.) The emails pertain only to California's effort to import sodium thiopental; and internal

18 DEA questions about the drugs obtained by the Arizona Department of Corrections, including

19 whether the DEA Phoenix, Arizona division intended to seize Arizona's supply. Despite the fact

20 that ten other states obtained imported sodium thiopental and DEA assumed the supply of five

21 states, there is no email traffic about states other than California or Arizona. Further, the

22 production does not include non-email documents, suchas letters that may have been mailed to or

23 from DEA, import declarations, DEA forms, or information from DEA databases.

24 11. The documents produced do not contain at least three documents which I know to

25 exist, which are responsive to my January 4,2011 FOIA request, and which should be located at

26 DEA Headquarters. These documents are described below:

27 12. Through litigation under the California Public Records Act against CDCR, the

28 ACLU-NC obtained a letter dated August 18,2010 from a CDCR official to the DEA Office of
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1 Diversion Control regarding California's effort to import sodium thiopental. The August 18,

2 2010 letter is responsive to my January 4,2011 FOrA letter, Request Number 1, which seeks

3 communications between "DEA and any state officials ... regarding the importation of sodium

4 thiopental ... for the purpose of execution." Although the address on the letter is redacted, DEA

5 regulations state that the Office of Diversion Control is located at DEA headquarters in

6 Springfield, Virginia. See 21 C.F.R. §1321.01. An email also produced in the litigation against

7 CDCR states that the August 18,2010 letter was mailed. DEA's May 6,2011 production does

8 not include the August 18, 2010 letter. A true and correct copy of the letter and the email stating

9 that the letter was mailed is attached as Exhibit 3 to this declaration.

10 13. By letter dated February 24, 2011, counsel for an inmate on Georgia's death row

11 wrote to Attorney General Eric Holder and Administrator of the Drug Enforcement

12 Administration, Michele Leonhart, urging an investigation of Georgia's importation of sodium

13 thiopental. Subsequently, the DEA seized Georgia's supply of sodium thiopental. See Minsker

14 Decl. (Doc. 10) at ~31 & Exh. 16. The February 24,2011 letter to DEA Administrator Leonhmi

15 is responsive to my January 4,2011 FOrA letter, Request Number 6, which seeks

16 communications between "DEA and any private individual regarding the impOliation, transfer or

17 purchase of sodium thiopental ... by state officials for the purpose of execution." DEA

18 regulations state that the DEA Administrator is located at DEA headquarters in Springfield,

19 Virginia. See 21 C.F.R. §1321.Ql. DEA's May 6, 2011 production does not include the February

20 24,2011 letter or documents relating to the subsequent DEA investigation and seizure of

21 Georgia's sodium thiopental supply. The February 24,2011 was posted on the internet by a law

22 firm that specializes in food and drug law at

23 http://www.hpm.comlpdf/Holder%20Thiopental%20Ltr.pdf~ and a true and correct copy of the

24 letter obtained from that website is attached as Exhibit 4 to this declaration.

25 14. By letter dated April 22, 2011, counsel for inmates on Alabama's death row wrote

26 to Attorney General Holder and DEA Administrator Leonhart, requesting an investigation into

27 Alabama's compliance with federal law, in light ofrevelationsthat Alabama obtained its supply

28 of sodium thiopental from Tennessee, which had in turn imported its supply from overseas and
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1 had its supply of sodium thiopental seized by DEA. A few days later, Alabama publicly revealed

2 that it had turned over its supply of sodium thiopental to DEA. See supra at'if4 and Exh. 1. The

3 April 22, 2011 letter to DEA Administrator is responsive to my January 4,2011 FOrA letter,

4 Request Number 6. DEA's May 6, 2011 production does not include the April 22, 2011 letter or

5 documents relating to DEA's assumption of custody of Alabama's supply of sodium thiopental.

6 The April 22, 2011 Alabama letter was posted on the internet by counsel that authored the letter at

7 http://eji.org/eji/files/4-25-11 %20FlNAL%20LTR%20TO%20ERIC%20HOLDER.pdf, and a

8 true and correct copy of the letter obtained from that website is attached as Exhibit 5 to this

9 declaration.

10 15. Even though numerous states have imported sodium thiopental, see supra at'if'if3-5,

11 the documents produced by DEA do not contain any import declarations, also known as DEA

12 form 236, see 21 C.F.R. §1312.l8(b). Such documents would be responsive to my January 4,

13 2011 FOIA letter, Request Number 9, which seeks documents "regarding any actual importation

14 of sodium thiopental ... by state officials for the purpose of execution, including but not limited

15 to: declarations under 21 CFR §13.12.18b; DEA form 236 ...."

16 16. Even though DEA has assumed custody of the sodium thiopental from at least five

17 states (Alabama, Georgia, Kentucky, Tennessee, and South Carolina), the documents produced by

18 DEA do not contain any documents relating t<? DEA's assumption of custody of the sodium

19 thiopental possessed by these states. Such documents would be responsive to my January 4, 2011

20 FOIA letter, Requests 4,9,10, and 11. Request 4 seeks internal DEA communications regarding

21 the importation, transfer or purchase of sodium thiopental by state officials for the purpose of

22 execution. Requests 9 through 11 seek records regarding any actual importation, transfer, or

23 purchase of sodium thiopental by state officiais for the purpose of execution.

24 DEA documentation requirements for s.eizures of drugs

25 17. The United States General Accounting Office produced a repOli entitled "Seized

26 Drugs and Weapons: DEA Needs to Improve Certain Physical Safeguards and Strengthen

27 Accountability." The report discusses, among other things, DEA documentation procedures when

28 DEA seizes drugs. The GAO has made the report available on the internet at
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1 http://www.gao.gov/archive/2000/aiOOOI7.pdf, and a true and correct copy of the report obtained

2 from that website is attached as Exhibit 6 to this declaration.

3 18. DEA also has a database called IMPACT (Investigative Management Program and

4 Case Tracking System), which is "a web-based case management system" intended to "improve

5 mission performance and achieve greater operational efficiency relative to the establishment,

6 recording, accessibility, and analysis of information pertaining to DEA investigative activities."

7 IMPACT is described in a report by the Office of Information Systems, Drug Enforcement

8 Administration, titled "Privacy Impact Assessment for the Investigative Management Program

9 and Case Tracking System (February 4,2008)" and which DEA has made available on its website

10 (http://www.justice.gov/dea/foia/impact pia 2-4-08-internet version.pdt). A true and correct

11 copy of the report obtained from that website is attached as Exhibit 7 to this declaration.

12

13 I declare under penalty of peljury under the laws of the United States that the foregoing is

14 true and correct.

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Executed this~ day of May 2011 at ~V'- P,ra~t :5'~, el/-
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