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INTRODUCTION

In a related appeal, this Court already rejected Defendants’
argument that the August 29 opinion in this appeal, Nat’l TPS
All. v. Noem, 150 F.4th 1000 (9th Cir. 2025) (NTPSA 1), “is likely
to be vacated as moot.” See Nat’l TPS All. v. Noem, No. 25-5724, ---
F.4th---, 2025 WL 2661556, at *3 (9th Cir. Sept. 17, 2025). The
Court should again reject Defendants’ request to vacate NTPSA [
for several reasons.

First, this appeal was not moot when the Court issued its
opinion, so United States v. Munsingwear, Inc., 340 U.S. 36 (1950)
does not support vacatur here. Armster v. U.S. Dist. Ct. for the
Cent. Dist. of Cal., 806 F.2d 1347, 1355 (9th Cir. 1986). Vacatur
based on mootness after the Court has issued a decision is an
“extraordinary remedy” that falls squarely “within [the Court’s]
discretion based on equity.” Dickens v. Ryan, 744 F.3d 1147, 1148
(9th Cir. 2014) (en banc) (citation omitted); accord Redd v.
Guerrero, 122 F.4th 1203 (9th Cir. 2024) (Berzon, J., with respect
to denial of en banc rehearing). Defendants have failed to
demonstrate “equitable entitlement to [that] extraordinary
remedy.” Dickens, 744 F.3d at 1148 (citation omitted).

Second, equity weighs heavily against vacatur. The district
court’s final judgment was far from an “external ‘happenstance™
but rather a result of Defendants’ litigation conduct. United States
v. Payton, 593 F.3d 881, 885 (9th Cir. 2010) (quoting U.S. Bancorp
Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 25 (1994)).

Defendants moved for summary judgment and then asked the
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district court to stay adjudication of the pending cross-motions
precisely so that the district court could apply this panel’s
decision.

Third, the public interest weighs against vacatur. NTPSA [
1s valuable not just to Plaintiffs, but also “the legal community as
a whole.” Dickens, 744 F.3d at 1148 (quoting U.S. Bancorp, 513
U.S. at 26). Lastly, the “lack of prejudice” to Defendants further

“weighs heavily in favor of denying” vacatur. Id.

BACKGROUND

In April 2025, Defendants appealed the district court’s order
granting Plaintiffs’ motion to postpone under 5 U.S.C. § 705. Ct.
App. Dkt. 1. Defendants also moved to stay all district court
proceedings “until the Ninth Circuit rule[d]” in the present appeal,
which Plaintiffs opposed. Ct. App. Dkt. 108 (Defendant-
Appellants’ Motion to Vacate) (“Mot.”), Ex. A (Dist. Ct. Dkt. 115)
at 1; Dist. Ct. Dkt. 136. At the same time, both parties planned to
move for summary judgment and stipulated to a briefing schedule
while this appeal was pending. See Dist. Ct. Dkt. 124 at 1-2.

In May 2025, the district court declined to stay its
proceedings, Dist. Ct. Dkt. 161, and the parties thereafter cross-
moved for summary judgment. See Dist. Ct. Dkts. 161, 165, 199.

While those motions were pending, Defendants again
requested that the district court stay adjudication so the district
court could apply this panel’s decision to the cross-motions for
summary judgment. See Mot., Ex. B (Dist. Ct. Dkt. 271) at 1-3.
Plaintiffs continued to oppose a stay. Dist. Ct. Dkt. 273. This time
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the district court ruled for Defendants. As Defendants requested,
1t stayed adjudication of the motions “until the Ninth Circuit
decide[d] the already-argued appeal.” Mot., Ex. B at 3; Dist. Ct.
Dkt. 276.

This Court affirmed the district court’s order on August 29,
2025. NTPSA I, 150 F.4th 1000. On September 5, the district
court granted Plaintiffs’ summary judgment motion, relying on
NTPSA I, and entered a partial judgment. See Nat’l TPS All. v.
Noem, No. 25-CV-01766-EMC, 2025 WL 2578045, at *15 (N.D.
Cal. Sept. 5, 2025) (Dist. Ct. Dkt. 279).

ARGUMENT

I. Vacatur under Munsingwear is inapplicable because
this panel already issued a valid decision.

Defendants seek vacatur based on the district court’s entry
of a partial judgment after this Court issued its decision. Mot. at 1.
However, the Munsingwear doctrine applies only to appeals that
become moot “prior to the time the appellate court has issued an
opinion on the merits.” Armster, 806 F.2d at 1354 (citing
Munsingwear, 340 U.S. 36). As this Court has explained, “[t]here
1s a significant difference” between “mootness prior to the time an
appellate court has rendered its decision on the merits and a
request [to vacate] made after that time.” United States v. Perez-
Garcia, 96 F.4th 1166, 1172-73 (9th Cir. 2024) (quoting Armster,
806 F.2d at 1355). “The former scenario implicates limitations on
[the Court’s] constitutional power because Article III does not give

federal courts constitutional authority to decide moot cases.” Id.
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But here, “a valid decision has already been rendered.”
Armster, 806 F.2d at 1355. This Court had jurisdiction when it
1ssued NTPSA I, and while the Court has discretion to vacate its
decision, it 1s “not precluded from exercising [A]rticle III power.”
Perez-Garcia, 96 F.4th at 1173 (citation omitted); accord Dickens,
744 F.3d at 1148; Redd, 122 F.4th at 1205. This “case 1s therefore
distinguishable from” Defendants’ cited cases “where mootness
occurred prior to decision.” Payton, 593 F.3d at 885.1

Nor 1s it relevant that the mandate has not issued. See, e.g.,
Armster, 806 F.2d at 1355 n.9. In re Pattullo, 271 F.3d 898 (9th
Cir. 2001) 1s not to the contrary. Cf. Mot. at 6. In Pattullo, the
appeal became moot before the Court’s decision, although the
Court was not notified until afterwards. See 271 F.3d at 901. Since
Pattullo, the Court has reiterated that whether the mandate has
1ssued 1s inconsequential. See Payton, 593 F.3d at 884 n.1;
Dickens, 744 F.3d at 1148 n.1.

Vacatur is also improper because the district court’s partial
judgment does not preclude the Court from exercising its Article
III power. See Dickens, 744 F.3d at 1148 (quoting Armster, 806
F.2d at 1355). When final judgment is entered while an appeal of
a preliminary injunction is pending, the preliminary order

“merges” into the final judgment. See Nationwide Biweekly

1 Contrary to Defendants’ claim, Mot. at 7, the petitioner in Griffey
v. Lindsey died before the panel issued its opinion so the Court
lacked Article III jurisdiction at the time it ruled (although it was
unaware of that fact). See 349 F.3d 1157 (9th Cir. 2003); Griffey v.
Lindsey, 345 F.3d. 1058 (9th Cir. 2003) (filed Sept. 26, 2003).
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Admin., Inc. v. Owen, 873 F.3d 716, 730-31 (9th Cir. 2017). The
Court declines to review the preliminary order, not because of
Article III limitations, but because “[g]ood sense dictates that
review of the decision on the merits would be more meaningful.”
SEC v. Mount Vernon Mem’l Park, 664 F.2d 1358, 1361-62 (9th
Cir. 1982); accord Evans v. Shoshone-Bannock Land Use Policy
Comm'n, 736 F.3d 1298, 1302 (9th Cir. 2013) (reviewing
preliminary injunction that “merged into the final judgment”);
Wright & Miller, 13C Fed. Prac. & Proc. Juris. § 3533.10.3
(explaining that vacatur for cases mooted “on appeal from final
judgments need not carry over to interlocutory appeals,” where
final judgment “defeats any reason to review the interlocutory
order”). Put differently, Defendants can, and still are, “obtaining
judicial review of the disputed 1ssues” by appealing the district

court’s partial judgment. See Mot. at 3—4.

II. Equity weighs against vacatur because the district
court’s partial judgment was not happenstance, but a
result of Defendants’ litigation conduct.

Defendants claim that the parties’ cross-motions for
summary judgment and resulting district court order constitute
“mootness by happenstance,” Mot. at 4—6, but their argument
contradicts this Court’s precedent. A case becomes moot due to
“happenstance” when it is due to “circumstances unattributable to
any of the parties.” U.S. Bancorp, 513 U.S. at 23 (citation
omitted). “[T]he conduct of parties as litigants,” however, “cannot
be attributed to happenstance.” Dilley v. Gunn, 64 F.3d 1365, 1372
(9th Cir. 1995). As such, Defendants’ reliance on cases like
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Donovan v. Vance, 70 F.4th 1167, 1173 (9th Cir. 2023) (revocation
of executive order), Farmer v. McDaniel, 692 F.3d 1052 (9th Cir.
2012) (death of petitioner), and Griffey, 349 F.3d 1157 (same), is
misguided.?

Here, equity weighs against vacatur. Defendants triggered
the “mootness” they complain of through their own litigation
conduct. See Dilley, 64 F.3d at 1370; U.S. Bancorp, 513 U.S. at 24—
25 (equity weighs against vacatur where party “caused the
mootness by voluntary action”); Payton, 593 F.3d at 883 (same);
Redd, 122 F.4th at 1206 (“Vacatur is particularly inappropriate
where mootness arises voluntarily.”) (emphasis in original).

After moving for summary judgment, Defendants asked the
district court to stay adjudication until this panel issued its
decision, precisely so that the district court could apply the panel’s
decision. Defendants’ assertion that they argued for a stay until
the resolution of a certiorari petition, Mot. at 5-6, is belied by the
record. While Defendants briefly mentioned in a later filing the
possibility of a future certiorari petition, Defendants repeatedly
insisted that, “regardless of how the Ninth Circuit rule[d],” the
district court should stay proceedings for the Court’s decision,

emphasizing the brevity of such a stay, so the district court could

2 Defendants also cite to Dickens, 744 F.3d 1147, but there the
Court denied the motion to vacate after the petitioner died
because, like this case, the Court had jurisdiction at the time the
case was decided, “neither party [was] entitled to additional
appellate review,” and the precedent would affect pending cases.

Id. at 1148.
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apply that decision to the summary judgment motions. Mot., Ex. B
at 3; see also id. (“Win or lose, deciding the case before the Ninth
Circuit rules will waste the parties and the courts’ resources, but
waiting to receive the Ninth Circuit’s decision will not.”).

None of Defendants’ statements remotely suggested that
Defendants wanted the district court to stay its hand pending en
banc review or certiorari. Indeed, they suggested the opposite.
Defendants disclaimed the need for a stay after the panel’s
decision, emphasizing a stay would be “temporary, not indefinite,
pending expeditious resolution from the Ninth Circuit.” Dist. Ct.
Dkt. 138 (attached hereto as Exhibit 1) at 2; ¢f. id. at 1
(underscoring “prompt resolution of Defendants’ appeal”); Mot.,
Ex. A at 4 (similar). Defendants asserted that, “[e]ven if the Ninth
Circuit were to reject Defendants’ jurisdictional arguments,” the
district court should wait to apply this panel’s decision. Mot., Ex.
A at 2;id., Ex. B at 2. Defendants also argued that the panel’s
decision would “become[] law of the case for further proceedings.”
Mot., Ex. B at 2.

Defendants also complain of their inability to control the
district court and the short timeline, Mot. at 6, but as this Court
explained in Payton, conduct by an adjudicating court “can hardly
amount to the kind of external ‘happenstance’ requiring vacatur.”
593 F.3d at 885 (emphasis added) (citation omitted). Moreover,
Defendants could have quickly sought relief from this Court’s
decision before the district court’s final judgment, as they have

done throughout this litigation. See Nat’l TPS All. v. Noem, No.
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25-5724 (9th Cir. 2025), Dkt. 40 at 15 n.5 (describing Defendants’
expedited filings).

In short, the district court followed the procedure
Defendants requested. Only now, “[a]fter seeing the proverbial
writing on the wall,” Perez-Garcia, 96 F.4th at 1174 (citation
omitted), do Defendants claim the district court prevented “orderly
procedure.” Mot. at 4. Adopting vacatur under these
circumstances “would not serve the interests of justice or judicial
economy,” particularly as it “could incentivize parties to
strategically prevent the publication of a decision adverse to their
interests.” Perez-Garcia, 96 F.4th at 1174; see also Armster, 806
F.2d at 1355 (similar).

Finally, even if this appeal had become moot by
happenstance, that alone would not warrant vacatur. See Redd,
122 F.4th at 1206.3
III. The public interest weighs strongly against vacatur.

Because “a valid decision has already been rendered,”
vacating the Court’s decision “based upon conduct occurring after
its issuance . . . would be depriving the [Plaintiffs] of the benefit

of an appellate court decision that adjudicated properly presented

3 That Plaintiffs also moved for summary judgment is of no
moment. It 1s Defendants’ burden “to demonstrate not merely
equivalent responsibility for the mootness, but equitable
entitlement to the extraordinary remedy of vacatur.” U.S.
Bancorp, 513 U.S. at 26. Defendants’ voluntary conduct
“constitutes a failure of equity that makes the burden decisive,
whatever [Plaintiff’s] share in the mooting of the case might have
been.” Id.






