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Training Objectives
Step 1: Understand the unconsciousness defense
Step 2: Learn when the defense comes into play
Step 3: Learn how the defense uses it as a trial strategy
Step 4: Plan how to defeat the unconsciousness defense

Step 5: Prefit Positive trial stats!




What is Unconsciousness?

* CALCRIM 3425 - defense to both general and specific intent crimes

* “The defendant is not guilty ... if he acted while unconscious.”

* “Someone is unconscious when he or she is not conscious of his or her
actions.”

unconscious means “not conscious”

5/21/2020



5/21/2020

What is Unconsciousness?

* CALCRIM 3425

* Based on blackout, epileptic seizure, involuntary intoxication,
or , including “unsound mind”

* If voluntary intoxication, defense only to specific intent

Successful

defense

Not
conscious




Whence It Came and What It is NOT

* People v. James (2015) 238 Cal.App.4th 794 UNCONSCIOUSNESS
* Dramatically expanded unconsciousness to -~ DEFENSE? (@
include pretty much any mental condition \
* READ THIS CASE

* Defense “unconsciousness” may be illegal
defense in disguise (Penal Code sections 25,
28, 29, 29.2)

* NOT irresistible impulse
* NOT diminished capacity
* NOT insanity

When does it come into play?
* Any time your defendant has mental condition

* “Presumption of consciousness”

* Defense bears burden of producing evidence, i.e., raising reasonable doubt of
consciousness

* Not hard to do, especially in San Francisco
* You'll probably get some form of psych “report”

* Prosecutor then must prove consciousness beyond a reasonable
doubt
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What is (ideal) the defense strategy

Step 1: limit psych discovery
Step 2: raise a reasonable doubt as to consciousness

Step 3: obfuscate the issue and thoroughly confuse everyone in the
courtroom

Step 4: ambush with expert witness

Step 5: prefit hang or acquit

Exclude the defense or nullify defense pretrial

Gather data from the file and the defendant

Attack the expert

Prove your case beyond even unreasonable doubt
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Dealing with discovery, defense burden
* Make targeted discovery requests
* Penal Code 1054.3(b)

* Evidence Code 402 hearing
* Defense should have to meet burden of production outside presence of jury
* Penal Code section 29 — cannot testify as to mental state
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Gathering Data on Consciousness

* Get in all the details you will need for consciousness from your
withesses

* Plan your cross of defendant
* May appear very sympathetic, use a soft touch

* May say some crazy things, but probably won’t outright deny or have
impeachable moment

* Get the details you need from defendant
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Crossing defense experts

* Qualifications and scope of evaluation

* Usually a defense hired gun
* May not have even seen the defendant before

e Push opinion to logical extreme

* Opinion usually predicated on overbroad definition of consciousness
* Often conflates mental illness with unconsciousness
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Q. Okay. What point do you have to get to where you would say
that someone's physical tasks exceed what's capable of someone
who is in a psychotic state?

_ Objection. Vague.

THE COURT: Overruled.

THE WITNESS: I don't think there's any point. I think if
you're a 747 pilot and you're schizophrenic, you could still
fly a 747.

Q. BY MR. KRO: Okay. BAs long as you knew you were flying a
747; is that right?
A. Not necessarily. It could be just by overtraining and you

might think you're flying a spaceship or a submarine.
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Sponsorship and the cost of over trying
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Obfuscation and the paradox of the heap

16

5/21/2020



5/21/2020

Consciousness is binary

Not
Unconscious

Conscious

Evidence shows
impossible to be
unconscious

Evidence shows
consciousness

SFOE 9E LightPole (17.3.43)
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Defense emphasis Prosecution emphasis

Numerous 5150 commitments
and random assaults

Found incompetent twice, committed in Napa

Rejected from jail due to being too crazy

Does meth because
can’t afford psych drugs

Drove the wrong way on the bay
bridge — WHO DOES THAT!?

Put on her seatbelt ’

Took a taxi using a shaved key ’

Knew she was on Bay Bridge

Knew she was driving wrong way ’

Didn’t hit any cars for 3 miles

Said she was trying to escape the dungeon and had
to get to the chopper

Smelled gasoline and wanted to get away from
crash

Mary Magdalen hanging from the Bay Bridge
with Clydesdale horses running around her
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Where it
came from
RO . How to defeat
conceptualize
it
20

5/21/2020

10



Questions?
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