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In accepting this explanation as race-neutral, the Supreme Court
cautioned, “Our decision today does not imply that exclusion of
bilinguals from jury service is wise, or even that it is constitutional in
all cases.” (500 U.S. at 371) Cf., People v. Lesara (1988) 206 Cal.App.3d
1304, 1309 [insufficient English-speaking citizens not cognizable group;
personal interpreters for individual jurors too burdensome for rest of
juryl.

United States v. Power (9th Cir. 1989) 881 F.2d 733, 740 [challenge of one
of two black jurors was upheld, inter alia, “because juror had recently
completed service on another jury and was fidgeting and looking
around as he sat in the jury box"].

People v. Johnson (1989) 47 Cal.3d 1194, 1217-1219 [numerous jurors
challenged for demeanor reasons such as “nervous,” smiling at
defendant, “looked tired,” “very tired appearance,” juror “weird,”
“gverweight,” “poorly groomed,” and “defensive body position”].

People v. Barber (1988) 200 Cal. App.3d 378, 389-394 [juror was
challenged because he ““appeared in the courtroom wearing a Coors

jacket'”].

People v. Alvarez (1996) 14 Cal.4th 155, 194195 [juror in murder trial
exhibited substantial upset during voir dire resulting from a recent
death in her family].

People v. Mayfield (1997) 14 Cal.4th 668, 724726 [juror who stated he
ignored 55-mile-per hour speed limit displayed a “cavalier attitude”
toward the law. Voir dire exchange: “{Prosecutor]: Have you ever
found a law that you didn’t like? [Juror]: No. [Prosecutor]: What
about the 55 mile an hour speed limit? (Juror]: Didn’t bother me any.
[Prosecutor]: Did you go 557 [Juror]: No. {Prosecutor]: So there
was a law you were willing to ignore? [Juror]: Yeah. [Prosecutor]:
In this courtroom, you're not going to be able to ignore the judge’s
law. If he says it's 55 it’s 55. [Juror]: [ understand that.” The court
stated, “We question whether these responses, by themselves, would
provide adequate basis for a challenge for cause. But, when considered
in conjunction with the equivocal answers about death views, they
might legitimately lead the prosecutor to conclude that there was an
unacceptable risk that [juror] would not follow the instructions at the
penalty phase”].

But see People v. Gonzalez (1989) 211 Cal.App.3d 1186, 1199, 1201 [reversal
for prosecutor Wheeler error in excusing an Hispanic juror because, as

a naturalized citizen, he would be unable to understand the law, and
because he “had his arms folded across his chest, ‘and it looked like
he’d already made up his mind either way ... "”; “We conclude from a -
review of the record that the prosecutor primarily relied on [the juror]’s
naturalized citizenship in exercising the challenge. The court made

no effort to question the prosecutor on the reasons given. To conclude
from the record that the prosecutor would have excused [juror] solely
because of his ‘body language’ would require undue speculation on our
part”].
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(20) Cf.: Ricev. Collins (2006) ___ US. ;126 5.Ct. 969 _Ijuror rolled eyes,

among other factors].

4. Other prior jury experience

a.  Case examples

(1)

()

@3)

(4)

(5)

People v. Farnam (2002) 28 Cal.4th 107, 138 [juror on past hung jury OK
to challenge]. '

People v. Crittenden (1994) 9 Cal 4th 83, 118 [challenge to black juror
based on race-neutral grounds of her fear of serving on a jury for the
first time, her opposition—and contradictory responses—to the death
penalty, and her lack of dependable transportation to court; note that
this dismissal of the sole black juror seated from entire venire was
upheld]. But see Williams v. Runnels (Sth Cir. 2006) 432 F.3d 1102, 1109,
fn. 12 [in finding a prima facie case showing made, the court held
‘loner” juror with no track record as juror in past insufficient reason to
rebut inference of discrimination].

People v. Perez (1994) 29 Cal.App.4th 1313, 1322-1325 [four Hispanic
jurors excused from drug case; when questioned individually about jury
service, one juror stated that he had been tried for DU he volunteered
that he was found not guilty].

People v. Turner (1994) 8 Cal.4th 137, 168-172 [black juror who had a
poor grasp of English and sat on a hung jury was properly excused].

United States v. Power (9th Cir. 1989) 881 F.2d 733, 740 [challenge of one
of two black jurors was upheld “because juror had recently completed
service on another jury and was fidgeting and looking around as he sat
in the jury box. ... The prosecutor stated that she feared the juror might
be hostile to the government for calling him to serve again so soon after
his service as a juror in a long prior trial”].

5. Limited life experience

a. Case examples

(1)

People v. Arias (1996) 13 Cal.4th 92, 137-139 [challenge of Hispanic juror
whose responses and age (25) “suggested her lack of involvement in
society and apparent distrust of the system”; juror had a child though
she was unmarried, was not registered to vote, and agreed the police
should not have been called when her boyfriend suffered burglaries].

People v. Perez (1994) 29 Cal. App.4th 1313, 1322-1325 [four Hispanic
jurors excused from drug case, two for limited life experience, which
the court held was a race-neutral explanation (Id. at 1328); here is

how the San Diego prosecutor stated her challenges: “...the reason

why I exclude her: that she is young. She is single. She has no jury
experience. She has no life experience in my opinion. [{] And I believe
that as to [second juror] that was one of the same reasons I kicked her
in that she has no children. She is not married. She hasn’t been around
... I'm kicking people who have no life experience. And if they haven't
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been around the block, I don't think that they can siton a juiy and
participate with jury deliberations and listen to attorneys”].

{3)  Cf, Boydewv. Brown (9th Cir. 2005) 404 F.3d 1159 [opposite end of life
spectrum: juror’s “grandmotheriless,” along with her hesitations,
transient background, and her “persona,” sufficient race-neutral reasons
for challenge].

(4) Ricew. Collins (2006) ___US._ ,_ ;126 5.Ct. 969. [“Itis not
unreasonable to believe the prosecutor remained worried {despite
juror’s rote answer re: impartiality toward drug prosecution} that a
young person with few ties to the community might be less willing than
an older, more permanent resident to impose a lengthy sentence for
possessing a small amount of a controlled substance”].

6. Juror’s occupation (in boldface)
a.  Case examples

(1) People v. Reynoso (2003) 31 Cal.4th 903, 911 [customer service
representative, with no jury experience and considered inattentive,
properly challenged from muiti-defendant murder trial; 4-3 opinion].

(2)  People v. Ervin (2000) 22 Cal.4th 48, 75 [juvenile counselor’'s
belief in rehabilitation, which might induce her to reject the death
penalty, was adequate basis for challenge).

(3)  People v. Turner (1994) 8 Cal.4th 137, 168-172 [second black juror was
excused because “the prosecutor also expressed concern that [the juror]
had trained with the Department of Social Services”].

(4)  People v. Barber (1988) 200 Cal. App.3d 378, 389-394 [first challenged
juror “indicated that her profession was that of a teacher, and it’s been
my experience as a prosecuting attorney that many teachers have
somewhat of a liberal background and are less prosecution oriented.”
The Court of Appeal added, “Peremptory challenges are often exercised
against teachers by prosecutors on the belief that they are deemed to
be rather liberal.” Second juror was challenged because he was an
assembly plant worker whose wife worked for a liberal attorney; third
juror was challenged as an “unprofessional” person].

(5)  Butsee People v. Lopez (1991) 3 Cal. App.4th Supp. 11, 17 [affirming
trial court finding of sham excuse when defense attorney challenged
Chinese computer programmer on basis that he never allows computer
programmers on criminal juries].

7. Next at bat looks better

a.  Recall quote, above, from People v. Johnson (1989) 47 Cal.3d 1194, 1220-1221
regarding the dynamics of jury selection.
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b.  Case example

(1} People v. Alvarez (1996) 14 Cal.4th 155, 194-195 [multiple challenges
were justified on the basis of prosecutor’s reason that “at the time of the
strike, ... there were more favorable prospective jurors about to called
into the jury box"].

c.  Use of questionnaire and computerized draw list will lend great support to
this “next at bat” approach.

8. Arecent California Supreme Court case summarizing many such factors is People v.
Gutierrez (2002) 28 Cal.4th 1083

a. Jurors’ view about applying death penalty

b. Relatives involved in crime |

c.. Prior bad experience with police

d. Tendency to rely too heavily on expert opinion
e. Inability to concentrate or undue emotionality
f. Appearance of favoring defense

g. Hostile looks

h. Bias against group to which victim belongs

i. Close-mindedness to other’s opinions

9. Final case examples of proper, creative voir dire (see, e.g., People v. Barber (1988)
200 Cal.App.3d 378, 389-394, and People v. Johnson (1989) 47 Cal.3d 1194, 1217-1218
[Summary: Santa Clara County Deputy District Attorney excused a variety of
jurors: three black, four Jewish, and two Asian; the following explanations were
given.

As to the Jewish jurors, the prosecutor stated that one was a “very
nervous person,” gave the defendants “a very noticeable smile,” was op-
posed to the death penalty or leaned that way. The second person was
71 years old, looked tired, had a relative who was a lawyer, and felt the
death penalty was not a deterrent. He seemed to have a great deal of
rapport with defense counsel and appeared more friendly to the defen-
dant than the average juror. The third person was 61 years old and was
a “very tired appearing person.” She was critical of a police department
she had dealt with and she felt an officer had lied. She also gave defen-
dants a very sympathetic look. The prosecutor thought the fourth person
was “weird,” that sympathy for the defendants might be a problem for
him, and that he “didn’t seem to be willing to commit to promises to
make a decision based on the facts or the evidence.” The prosecutor also
stated he felt totally unable to relate to him. [{]

As to the Asian jurors, one did not approve of the death penalty and said
she could not pass judgment. She seemed to have some trouble under-
standing the people questioning her. The other person said she preferred
life without possibility of parole over the death penalty and was
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concerned that the case be proven without any doubt. She had also
contested a speeding ticket and had lost and had some feelings about

that. [q]

Regarding the three black jurors, Ms. §’s ex-husband was a policeman,
and she seemed to be prejudiced against policemen. She had a brother-
in-law who had been arrested and had known others who had gone
tojail. She had a very defensive body position when the prosecutor
questioned her and would not look at him when introduced. Her pulse
seemed to race when the death penalty was mentioned. ... Ms. T. ... was
overweight and poorly groomed, indicating that she might not have been
in the mainstream of people’s thinking. She was very nervous about the
death penalty and kept her hand over her mouth when talking about it.
She didn’t approve of the death penalty. She did not relate to the pros-
ecutor and seemed not to trust him. Mr. ES. had been arrested numerous
times and had been in and out of jail and court many times as a defen-
dant. “He talked about police officers abusing people and juries treating
blacks differently, police treating blacks differently.” He would not state

- a position on the death penalty and said he would require proof beyond
a shadow of doubt. He did not come to court twice when asked to by the
clerk].)

D. Wheeler/Batson reversals reflecting improper (and potentially unethical) voir dire

1. People v. Gonzalez (1989) 211 Cal.App.3d 1186, 1195. Prosecutor justified second
challenge because “first-generation Americans have trouble understanding the
law once they get back in the jury room.” The court held this assertion about
first-generation Americans reflects bias against naturalized citizens (especially
because nothing existed in the record to support the prosecutor’s position, since
the juror said he had no problem with the concept of reasonable doubt. Though
naturalized citizens were not necessarily construed to be a cognizable class, the
prosecutor’s admitted bias against naturalized citizens did not rebut a group bias
against Hispanics. Since there was no proper justification found for this challenge,
the court did not even assess the stated justifications for the other challenge. Note
the harsh footnote: “It is interesting to consider whether the prosecutor’s blanket
characterization of naturalized citizens and their inability to deal with the law
would have resulted in the peremptory challenge of recently confirmed Supreme
Court Justice Joyce Kennard, a naturalized citizen.” (Id. at 1200.)

2: United States v. Bishop (9th Cir. 1992) 959 F.2d 820, 825-826. Reversal due to
Assistant U.S. Attorney’s challenge of black juror on basis that she lived in poorer,
more violent neighborhood (South Central Los Angeles), and thus likely to believe
police pick on blacks. The court held that stereotypical thinking is prohibited
by the Equal Protection Clause; residence can be used as a reason to challenge,
but only as a link between the specific juror and the facts of the case—not as a
“discriminatory racial proxy”; accord, United States v. Thompson (9th Cir. 1987)

827 F.2d 1254, 1260 [opinion cautions that certain reasons, seemingly neutral, shade
quite close to Batson error; e.g., a juror “lived in the [defendant’s] neighborhood—
he’s black, too, and he was dressed casually, and I thought he might identify with
him too much....”]; accord, People v. Turner (2001) 90 Cal.App.4th 413, 420-421,
[reason for challenge—being place of residence in Inglewood, where residents have
a different attitude towards drug culture—is just as stereotypical as race reasons
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given in Bishop (above), since City of Inglewood is approximately 50% African-
American; court held juror excluded for group bias, and conviction reversed). Cf,
People v. Johnson (1978) 22 Cal.3d 296, 299 {rape prosecution of black defendant
with white victim, where prosecutor openly stated an intention to exclude black
jurors; his reason was that trial witnesses had made racially offensive statements,
which the prosecutor believed “would make it very difficult for any black person
to be totally objective. ...” Held:

We find the reason to be insufficient as a matter of law. The prosecutor
knew that one or more of his key witnesses had referred to defendant as
“the nigger,” and that such testimony would in all probability come out
at trial. In fact, the incident in question could well be viewed as an im-
portant link in the chain of identification tying defendant to the offenses
charged. The prosecutor was apparently concerned that a black juror
might not be able to weigh objectively the testimony of witnesses who
had used so derogatory a racial epithet. However, rather than trying to
determine by voir dire which individual black juror was likely to be thus
affected, the prosecutor simply elected to exercise a blanket challenge
against all of them. This is decision-making by racial stereotype, a tech-
nique that should be anathema in our courts”].

Moral: any justification that even hints at racism must be avoided, as it may
color the entire appellate analysis; if it sounds at all offensive, do not say it. But
contrast United States v. Bishop, supra, with an example of a challenge being upheld
where residence was indeed a link between the specific juror and the facts of the
case, not a discriminatory racial proxy: People v. Williams (1997) 16 Cal.4th 153,
191 [defendant was a South Central Los Angeles “Blood” gang member on tria
for capital homicide of a rival “Crip” gang member; prosecutor’s challenge of

an African-American juror because he was sympathetic to the defendant and his
gang because the juror went to high school with Blood gang members and stated
that “the whole school would get together and run [the Crips} out” was upheld].
Accord, in upholding prosecutor challenge, is United States v. Steele (9th Cir. 2002)

298 E3d 906, 913-914: juror’s belief that racial discrimination taints criminal justice

system is race-neutral reason to challenge]. See also Tolbert v. Gomez (9th Cir.

©1999) 190 F.3d 985 [challenging juror on basis of opinion about the judicial system,

specifically as that opinion relates to race, does not violate Batson; race, and an
opinien on race, are separate concepts, and to think otherwise is the very racial
stereoty ping Batson forbids].

E.  Final trial tactics

1.

Consider possible use of juror questionnaire to avoid claim of disparate
questioning and to support challenge on basis of “next at bat looks better.”

If you list cognizable-group characteristic(s) of any prospective juror [to prepare
for comparative analysis and disparate questioning attacks] be sure you list
characteristics of all prospective jurors.

Make notes of demeanor attributes, looking for differences between those of
potential challengees and potential keepers; this is especially important where the
court allows limited or no attorney voir dire.
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4. Be prepared to give detailed verbal expression to such subjective instincts when
a prima facie case is found. Recall the list of acceptable attributes for demeanor
challenges: '

a.  Soft-spoken

b.  Long hair

c Unkerﬁpt/ poorly groomed
d.  Frowning

e.  Tentative/low-keyed

f.  Inappropriate laughter

g. Hostile
Hesita'nt
i.  Cavalier
j-  Looked away from prosecutor

k. Smiled at defendant
1. Fidgety

m. Nervous

n.  Upset

0. Defensive

Tired

Q2 g

Overweight

Weird

b

5. Make notes of jurors” answers to questions that you will rely on in making
challenges. If a keeper from the majority group shares any such answer to a
potential challengee from a cognizable group, make note of other answers by that
challengee that can serve to set the two jurors apart.

6.  When you have multiple reasons for a challenge, be prepared to articulate evidence
in the record for each one, so a result-oriented reviewing court will not ignore
any reasons as “speculative,” and leave you only with a reason the court can find
“pretextual.”

7. Do not forget tactical voir dire dynamics reasons, as noted by the supreme court in
People v. Johmson (1989) 47 Cal.3d 1194, 1220-1221:

a.  Changing ratio of strong-willed to passive jurors as defense challenges are
made over the course of voir dire;

b.  Decreasing use of prosecution challenges for minor factors as fewer precious
challenges remain; and
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C.

Desire to seat more favorable-looking members of the venire;

Even when the trial court rules no prima facie case exists, urge the court to make
a record to support its ruling and help the court by noting the following factors, if
present:

a.

How many members of cognizable group you have passed or who remain on
the panel; ‘

How many members of same group your opponent challenged;

Your good-faith belief that a challenged person was not even a member of
such a group.

URGE THE COURT TO ALLOW YOU TO MAKE A RECORD OF YOUR
JUSTIFICATIONS, EVEN THOUGH NOT REQUIRED (since the prima
facie standard is now so low, if the trial court is wrong in denying the prima
facie case, the record will have reasons to support prongs two and three of
the Wheeler analysis.)
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VII. Ethical Consequences of a Wheeler Violation (Other Than Just a New Venire, a Fine, or

Reseating a Juror)

A,

If a Wheeler motion is granted at trial, it might have to be reported to the State Bar.
Business and Professions Code section 6086.7(a)(3) requires the court to notify the State
Bar of the imposition of “any judicial sanctions against an attorney, except monetary
sanctions of less than one thousand dollars ($1,000).” Business and Professions Code
section 6068(0)(3) requires a sanctioned attorney to self-report to the Bar the imposition
of “any judicial sanctions against the attorney, except for ... monetary sanctions of less
than one thousand dollars ($1,000).” Moreover, People v. Wheeler (1978) 22 Cal.3d 258,
282 and fn. 29 notes: “Upon such dismissal a different venire shall be drawn and the
jury selection process may begin anew. [Fn] Additional sanctions are proposed in the
literature ... but we have no present grounds to believe that the above procedure will be
ineffective to deter such abuses of the peremptory challenge.” Therefore, if additional
sanctions to calling in a new venire theoretically exist, then that existing remedy is itself
a sanction; as such, the law arguably requires both court and counsel to report it to

the Bar. Certainly a Willis fine of $1,000 or more under Code of Civil Procedure

section 177.5 would be a sanction requiring Bar reporting.

If a Wheeler motion is denied erroneously and the case is reversed, reporting to the State
Bar is even more likely to occur. Business and Professions Code section 6086.7(b)(2)
requires the court to notify the State Bar “[w]henever a ... reversal of a judgmentin a
judicial proceeding is based in whole or in part on the misconduct ... of an attorney.”
Business and Professions Code section 6068(0)(7) requires an attorney to self-report to
the Bar whenever a “[r]eversal of judgment in a proceeding [is] based in whole or in part
upon misconduct.” Wheeler error is “prejudicial per se: “The right to a fair and impartial
jury is one of the most sacred and important of the guaranties of the constitution. Where
it has been infringed, no inquiry as to the sufficiency of the evidence to show guilt is
indulged and a conviction by a jury so selected must be set aside.” [Citations.]” (Wieeler,
22 Cal.3d at 283); cf., People v. Espinoza (1992) 3 Cal.4th 806, 820 [non-Wheeler case
involving claim of prosecutorial misconduct: “[cJonduct by a prosecutor that does not
render a criminal trial fundamentally unfair is prosecutorial misconduct under state law
only if it involves ‘the use of deceptive or reprehensible methods to attempt to persuade
either the court or the jury.’ [Citations.]” Thus, a reversal based on Wheeler error would
seem to be attorney conduct rendering the trial fundamentally unfair. At the very least,
if the reversal is predicated upon an appellate court finding the attorney’s reasons to

be sham or pretextual, that means counsel was deceptive in stating justifications, and
therefore has committed misconduct. Since either way the reversal was caused by
attorney misconduct, it must be reported to the Bar by both court and counsel.

State Bar disciplinary attorneys and investigators have informally told me that they

have indeed done investigations of attorneys based on Wheeler appellate reversals.
Formal referrals based solely on having a granted Wheeler motion are rare, but

informal complaints in this context by court or opposing counsel will be investigated.
Predicting the outcome of such investigations is impossible, but misconduct based

on misrepresentations to the court clearly involves moral turpitude and is potentially
subject to suspension. The moral is clear: committing Wheeler error could cost you more
than a trial delay; if a sense of constitutional fair play isn’t sufficient motivation, consider
your license to practice.

Final note: a Wheeler reversal does not require recusal of the same prosecutor on retrial
under Penal Code section 1424. (See People v. Turner (1994) 8 Cal.4th 137, 163.)
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