








SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY

Administrative Options

Poiicyrnakers, managers, practitioners, and line staff
at each stage of the criminal justice system have a re-
sponsibiiity to assess and reduce unwarranted racial
disparity. A systematic and comprehensive approach

is critical if disparities are to be eliminated.

Most decision points in the criminal justice system

reflect input and actions from various actors in the

system. For exarnpie, sentencing decisions reflect
input and/or advocacy from a probation presen-
tence report, prosecutor, defense, and ultimately the
judiciary. This means that a coordinated response is
required. This response should pay speciai attention
to the impact of decisions on unwarranted racial
disparity. Moreover, because case outcomes depend

on various figures within the system, progress in one

BEST PRACTICES: STATE AGENCIES

AGENCIES: Delaware Criminal Justice Council
Delaware Supreme Court

CONTACTS: Jim Kane, Executive Director, Criminal Justice Council

ADDRESS: (Carvel State Office Building, 10th Floor
820 N. French St.
Wilmington, DE 198071

(302) 577-8693
INITIATIVE: Delaware Racial and Ethnic Fairness Summit

PHONE:

GOAL: To develop a broad-based approach to address the critical is-
sue of racial and ethnic fairness.

BEST PRACTICE: Involving the criminal justice system and the com-
munity, working together to identify problems and propose solutions
designed to reduce unwarranted disparities

DESCRIPTION: In September 2007, the Delaware Criminal Justice
Coundl and the Delaware Supreme Court cosponsored a conference
that convened criminal justice and community leaders from across
the state to focus on strategies for improving racial and ethnic fair-
ness in the state criminal and juvenile justice systems. More than 75
key stakeholders participated in the summit, including leadership
from state government, courts, corrections, law enforcement, pros-
ecution, defense, and community organizations. Presenters at the
summit included national and state experts engaged in addressing
racial faimess in the criminal justice and juvenile justice systems.

A key theme of the summit was that achieving racial and ethnic
faimess is important for two reasons. The first reason is because

democratic societies should strive to maximize faimess in all institu-
tions. Second, to the extent that the system is perceived as fair by
all citizens, it will be better able to gain the trust and confidence
of the public and thereby develop effective public safety initiatives.
To achieve these goals, summit participants focused on developing
recommendations designed to enhance fairness in the areas of data
collection, training, resources, and policy development, including:

« Developing a comprehensive system to track all decision points
from arrest to disposition (including diversion) would aid in de-
veloping strategies to address unwarranted disparities;

« Using the model for reporting disproportionate minority contact
(i.e., a relative rate index) in the juvenile system for the adult
system as well;

« Reviewing sentencing legislation for any unintended racial/
ethnic effects;

« Increasing hiring and retention of minorities; and

« Enhancing diversity in leadership positions

IMPACT: The summit report was distributed to all attendees, all
members of the Delaware Criminal Justice Council, and to all mem-
bers of the General Assembly. Recommendations are under review
by the Council to determine applicability and feasibility within
particular agencies or criminal justice components.

MATERIALS AVAILABLE: Supreme Court of Delaware and Dela-
ware Criminal Justice Council (2008). Racial and Ethnic Faimess
Summit Summary Report. Dover: Supreme Court of Delaware. Report
available online:  http://cjc.delaware.gov/PDF/Delaware%20
summit%20report%20111307.pdf
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stage can easily be counteracted by decisions made
in another stage. For instance, law enforcement ef-
forts designed to reduce the use of racial proﬁiing
may be impeded by a rnayorai prioritization of sup-
pressing the drug problem through mass arrests;
suppression efforts frequentiy translate into increas-
ing arrests in minority communities. Coordination
carly on between the law enforcement agency and
the mayor’s office in this exampie rnight serve to en-

sure that both are Working in the same direction.

As a proactive measure, state lawmakers should
consider adopting Racial Impact Statement poli-
cies, measures which require an assessment of the
projected racial and ethnic impact of new policies
prior to adoption. Such poiicies enable iegisiators

fo assess any unwarranted racial disparities that may

result from new initiatives and to then consider
whether alternative measures would accomplish the
relevant pubiic safety goais without exacerbating
disparities. In 2008, lowa and Connecticut became
the first states to adopt such measures, and in Min-
nesota the Sentencing Guidelines Commission is
utilizing a similar process developed internally (see

Best Practices in this section).

Systernwide efforts to address racial disparities can

include the foiiowing set of activities:

Data Collection and Analysis

e Assess the degree to which racial disparity is evi-
dent at cach stage of system.

* Use forums such as community corrections

boards or criminal justice coordinating councils,

BEST PRACTICES: STATE SENTENCING COMMISSION

AGENCY:  Minnesota Sentencing Guidelines Commission
CONTACT:  Isabel Gomez, Executive Director

ADDRESS: 525 Park Street, Suite 220
St. Paul, MN 55103

(651) 296-0144
INITIATIVE: Racial Impact Statements

PHONE:

GOAL: To better understand the issue of the racial impact associated
with new legislative crime proposals and to convey it effectively to
policymakers.

BEST PRACTICE: Provision of objective information and data to in-
form and enrich discussions about the racial impact of aime policies
and sentencing reform proposals.

DESCRIPTION: For many years Minnesota has had the dubious dis-
tinction of being one of the leading states in the nation in regard
to the persistent disparities between the number of people of color
in the state’s population and the number in the prison population.
Members of the Minnesota legislature have frequently expressed
concern about the problem.

In 2006, staff at the Minnesota Sentencing Guidelines Commission
created a collaborative with professors Kevin Reitz and Richard Frase
at University of Minnesota Law School and with researchers at the
(enter on Race and Poverty and the State Court Administration to
design a large-scale research effort to better understand the prob-

lem. Professor Reitz had proposed the introduction of racial impact
statements in his initial work in 2002 to revise the American Law In-
stitute’s Model Penal Code for sentencing, and the commission began
the practice of reporting the potential racial impact of new crime bills
to the legislature during the 2007 legislative session.

Initially, comments on racial disparity were added to legislative fiscal
notes for bills that commission staff believed to have the potential for
creating a disparate impact. More recently, a racial impact statement
is sent to each bill's author(s), the relevant committee chairs, and
legislative staffers for consideration alongside the bill.

Radial Impact Statements are not intended to be definitive com-
ments on whether a particular bill should be enacted. Rather, they
present objective facts that explain how a proposed bill may affect
some racial groups more than others. This is usually accomplished
by examining the racial composition of the particular segment of
state residents who are expected to be disproportionately affected
by the legislation. This analysis informs consideration of alternatives
that can enhance public safety without exacerbating racial disparity
in the criminal justice system.

IMPACT: The development of racial impact statements s still evoly-
ing and it is therefore too soon to assess the averall impact on policy
development,

MATERIALS AVAILABLE: For more information about racial im-
pact statements, contact the Minnesota Sentencing Guidelines
Commission.
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to examine the issue of racial dispariry and pro- sion point of the system to examine, reduce, and

vide opportunities to address it. monitor racial disparity.

* Advocate for increased funding for improvements ¢ Establish a strategy for reducing disparities at each
in data collection and management so that racial stage of the system. Clearly articulate objectives

disparities can be discovered and monitored. and set deadlines for completing them.

* Collaborate with national and state organizations

Collaborative Actions

® Deveiop a ﬁ’amework fOI‘ assessing Whlci’l actors

to deveiop model codes, guidelines, and policies

to reduce disparities.

have input at each decision point of the system. ¢ Call for strong leadership to prioritize racial jus-
P P ¥ g ptop

* Provide oversight and monitoring at each deci- tice at each stage of the system.

BEST PRACTICES: STATE COMMISSION ON RACIAL DISPARITIES

AGENCY:  Wisconsin Governor’s Office
CONTACT:  Lindsey D. Draper, Commission Staff Director

ADDRESS: Office of Justice Assistance
1South Pinckney Street, Suite 600
Madison, W1 53702

most heavily on African Americans. They cited evidence that African
Americans are more likely than whites to be sentenced to prison for
similar drug offenses, particularly in less serious cases. They also
found a high rate of disparity in probation revocations and parole.

The commission issued a report in February 2008 that included more

than 50 spedfic recommendations. Among them are the following:
PHONE:

(608) 266-3323

INITIATIVE: Commission on Reducing Racial Disparities
in the Wisconsin Justice System

GOAL: To determine whether racial disparity is present in the crimi-
nal justice system at any stage (from arrest to parole), and to recom-
mend strategies and solutions to reduce racial disparity.

BEST PRACTICE: Assess the degree to which disparity is evident at
each stage of the criminal justice system.

DESCRIPTION: African Americans comprise just 6 percent of the
overall population in Wisconsin, yet they comprise 43 percent of the
state’s prison population. Spurred by concern about this, and at the
urging of the legislature’s Black and Hispanic Caucus, Governor James
Doyle, Jr. created a 24-member Commission on Reducing Racial Dis-
parities in the Wisconsin Justice System by executive order in March
2007. The commission held informational meetings and public hear-
ings across the state and reviewed relevant research and documents
submitted by a wide range of interested parties including itizens,
policymakers, police, and prisoners.

While believing that some disparity is due to differences in involve-
mentin crime as well as social and economic factors which are exter-
nal to the criminal justice system, commission members concluded
that radial disparity in the criminal justice system is a serious problem
that should be addressed regardless of its cause. They determined
that spedific policies and practices, particularly in enforcement of
the state’s drug laws, produce disparate impacts on people of color,

« (ollect data on race and ethnicity at all paints of the criminal jus-
tice system process;

(reate a statewide process or entity to monitor and track progress

in resolving issues related to racial disparity;

- (onvene a conference of law enforcement executives to discuss
the problem of racial disparity, and highlight the risks associated
with entering into the criminal justice system;

« Adopt model prosecutorial quidelines designed to reduce racial
disparity;

« Establish local community justice councils to develop community-
based solutions to low-level offenses;

« [Extend treatment oriented responses to crack cocaine users, who

are typically African American, as is now common practice with

methamphetamine users, who are typically white; and

« Establish a review process for discretionary decisions related
fo revocation.

IMPACT: Creation of Executive Order #2571, Relating to the Findings
of the Commission on Reducing Racial Disparities in the Wisconsin

Justice System and the Creation of the Racial Disparities Oversight

Comnmission.

MATERIALS AVAILABLE: The commission’s report available
online; www.Equallustice.wi.gov. Executive Order £251 available
online: http://www.wisgov.state.wi.us/journal_media_detail.
asp?locid=19&prid=3360

STRATEGIES FOR REDUCING RACIAL DISPARITY @ SECTION IV

OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000231




. Implement a ZCro tolerance pOllCY on racc-based a profcssional judgmcnt that ShOU.ld bC transpar—

dCCiSiOH making among key sysl:ern actors. ent al’ld ShOU.ld bC I'CViCWCd regularly to ensure

¢ Arrive at systemﬂwide consensus that discretion is that misuse is avoided.

EXECUTIVE ORDER #251

WHEREAS, people of color receive disparate treat-
ment in the criminal justice system throughout the
nation and African-Americans and Hispanics consti-
tute a disproportionate percentage of incarcerated
populations in Wisconsin; and

WHEREAS, the Commission on Reducing Racial
Disparities in the Wisconsin Justice System (the
“Commission”) was created to determine whether
discrimination is built into the criminal justice system
at each stage of the criminal justice continuum and
to recommend strategies and solutions to reduce
the racial disparity in the Wisconsin criminal justice
system; and

WHEREAS, the Commission included representa-
tives from law enforcement, the legislature, the legal
profession, the clergy, the judiciary, and the criminal
justice system; and

WHEREAS, the Commission held information meet-
ings, conducted public hearings throughout the
state, reviewed letters and other submissions from
private citizens and politicians to law enforcement of-
ficers and prisoners, and studied the reports of similar
commissions impaneled in other states; and

WHEREAS, the Commission submitted a final report
on its findings and recommendations to the Gover-
nor; and

WHEREAS, Wisconsin residents can benefit from a
comprehensive and coordinated strategy, based on
the Commission's final report, to reduce racial dispari-
ties within the criminal justice system;

NOW, THEREFORE, |, JIM DOYLE, Governor of
the State of Wisconsin, by the authority vested in
me by the Constitution and the laws of this State,
do hereby:

1. Direct all state agencies with relevant informa-
tion and capability (such as the Office of Justice
Assistance, Department of Transportation, and
Department of Corrections) to develop reporting
mechanisms to track traffic citation, arrest, charg-
ing, sentencing and revocation patterns by juris-
diction and race using processes such as those
developed through the Wisconsin Justice Infor-
mation Sharing program (WLIS) and the District
Attorney T PROTECT system; and

2. Direct the Office of Justice Assistance to collabo-

rate with the judiciary, the Department of Justice,
appropriate law enforcement personnel, human
services and educational personnel (including
the technical colleges throughout the state) to
develop curricula for professional training in each
discipline that addresses factors contributing to
racial disparity consistent with the Commission'’s
recommendations; and

3. Direct the Department of Corrections to maintain

and expand re-entry programs to assist inmates in
successfully returning to their communities, which
shall include:

a. Ensuring that inmates eligible for driver’s licens-
es be given the opportunity to work towards
obtaining or reinstating a license, or

b. In situations where a driver’s license is not avail-
able, ensuring a valid state identification card is
made available; and

c. Developing a protocol for the provision of court-
ordered and inmate-specific treatment needs,
particularly in the areas of alcohol and other
drug abuse and mental health services; and

4. Direct the Department of Corrections to develop

and implement a mentoring plan for inmates,
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which shall include:

a. Eliminating unnecessary barriers that prevent
persons mentoring inmates during incarcera-
tion from continuing to mentor the inmates
after they have been released, and

b. Developing a collaboration with the commu-
nity and faith-based organizations to facilitate
successful behavioral modification, rehabilita-
tion, and community re-entry; and

. Direct the Department of Corrections to maintain
and expand the following measures with regard
to probation and parole revocation:

a. Establish a process of review and reporting on
the level of discretion probation and parole
agents have in initiating revocation proceed-
ings; and

b.Review and consider intermediate sanctions
and alternatives to revocation or incarceration
in cases where discipline is necessary, but pub-
lic interest and safety is best served at the com-
munity level (such as electronic monitoring,
transitional living beds, etc); and

. Direct the Department of Corrections to imple-
ment the following measures with regard to pris-
on discipline:

a. Review the prison discipline system and the use
of extension of inmates' mandatory release date
as a sanction; and

b. Create a computerized system to better main-
tain the records of issuance and adjudication of
major conduct reports; and

. Direct the Office of Justice Assistance to conduct
a study on prosecutorial discretion, similar to
its Race and Sentencing study, giving particular
attention to the role of criminal history; and

. Create the Racial Disparities Oversight Commis-
sion; and

. Direct the Racial Disparities Oversight Commis-
sion to exercise oversight and advocacy concern-

ing programs and policies to reduce disparate
treatment of people of color across the spectrum
of the criminal justice system; and

10. Provide that the members of the Racial Dispari-

ties Oversight Commission shall be appointed
by the Governor to serve at the pleasure of the
Governor; and

11. Provide that the members of the Racial Dispari-

ties Oversight Commission will be comprised of
no more than four (4) members including rep-
resentatives from law enforcement, the legal
profession, the judiciary, and the criminal justice
system; and

12. Provide that there will be one chairperson of the

Racial Disparities Oversight Commission desig-
nated by the Governor from among the Racial
Disparities Oversight Commissicn’s membership;
and

13. Provide that the Racial Disparities Oversight

Commission shall meet as necessary, but not less
than two (2) times per year.

IN TESTIMONY WHEREOQF, | have hereunto set my
hand and caused the Great Seal of the State of
Wisconsin to be affixed. Done at the Capitol in the
City of Madison this thirteenth day of May in the
year two thousand eight.

JIM DOYLE
Governor

By the Governor:

DOUGLAS LA FOLLETTE

Secretary of State
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Conclusion

@

CONCLUSION

ace-based differences in individual treatment
are some of the most difficult chaiienges in
American society today, and these are par-
ticularly apparent in the arena of criminal justice.
Racial dispariry in the criminal justice system is
Widespread and its perpetuation threatens to chal-
ienge the principle that our criminal justice system

is fair, effective and just.

If the criminal justice system is to be viewed as
fair, it needs the support and cooperation of the
pubiic. The perception or existence of racial bias
or unwarranted racial disparities reduces pubiic
confidence in the system, which will in turn affect

pubiic safety outcomes.

Criminal justice practitioners cannot eliminate all
disparities from the system alone. The high rates of
minority involvement in the system reflect a com-
piex set of social, economic, and community prob—
lems; in many respects, minority overrepresentation
in the criminal justice system is the end result of
disparate treatment in other areas, such as equal
access to education, jobs, sustainable income, and
affordable housing. Criminal justice practitioners
might view themselves as being in the unfortunate
position of being responsibie for repairing racial
differences over which they have little control. We
hope this manual offers feasible solutions through
describing ways by which practitioners can address
bias at various points in the system. We advocate for
a systematic, holistic approach which considers the
iong—terrn impact of decisions on the racial com-
position of the criminal justice system. This should
involve the use of resources, professionaiiy informed

discretion, ieadership, accountabiiity, pubiic in-

volvement, and coordination among many partici-

pants in the system.

Policymakers should remain involved and informed
about evoiving best practices to eliminate the prac-
tice ofdisparate treatment ofpersons of color within
the criminal justice system. Moreover, poiicyrnakers
can advocate for reform through sponsoring iegisia-
tion that remedies racial and ethnic disparity in the

criminal justice system.

Pracritioners, poiicyrnakers, academics and advo-
cates in the criminal justice field have a duty to chal-
lenge themselves to lead a national conversation on
the role of race in crime and punishment. If jurisdic-
tions can accompiish this successfuiiy, We can expect
to see other fields follow suit. This would be an im-
portant step toward addressing the racial disparity

that permeates our SOCiCty.
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