
RETURNING A CASE FOR FOLLOW-UP

lf you decide that the case needs to be sent back.for follow-up

youwirlneedtochangethecasestatusfromReviewto
incompret". To do thls, click on the Case lnfo tab found at the

topofthepage'clickonthe'Edit'buttonandgogcas.estatus

"rir*"w 
anJ dick on the "Add case status" box- Type in the

letter "l" or scroll down to choose "incomplete" and put in th9

current date. save that info and then scroll down to the bottom

of the page and click "Save and Done'"

Go to the notes tab and add a case note. Tell the agency that

the case is being ieturned for follow-up and what you need

done. save anjget the pDF. print that note on yellow paper

and attach to theTront of the case. Put the case in the

return/deny Orawer (top drawer) located on the first floor outside

Billie Jo's office.



ROUTING A CASE TO ANOTHER TEAM

lf you need to route the case to a different team for review you

wiil need to go to the case lnfo tab and hit the Edit bu{o1' f,o
to nssigneo-stan summary and click on "Add assigned staff-"

Type in-ttre team you are sending the case to and the name of

tfrd On if known. Put in the current date for the begin date'

You also need to edit the old info. where you see the

reviewing team and your name (if you alleady entered that info)

as the reviewing DA you will see an edit button at the end of

each line. EditLach to put an end date. Give the case to

Denise to route to the appropriate person'



ISSUING A CASE

For felony cases, if you decide to issue the case, you must

enter the facts and witnesses needed for prelim. This includes

SDTs and certified copies of DMV, priors, lab results, etc"" To

enter the facts you go to the Notes tab on the top of the Pfge-
Click on Add ruote Jnd select Case Facts. Enter all your facts

and wits. Save when done. Print the facts out on yellow paper

and attach to the case behind the issuing sheet' To print, go to

the top and hit "Get PDF" - this will give you all notes. lf the

case has other notes that you do not want printed, go to Note

topic search and choose case facts. Choose "Get PDF" and

just the case facts will show up. You can now print.

To enter the charges click on the Case Charges tab at the top'

The first box that lppears is the Defendant List. Your defs
name will appear in the box. click on the "edit defendant

number/staius". You will put in a defendant number and a

status. lf you are charging the def, either type in the letter "A"

or scroll down and choose "Approved" and save. You now

have a def to charge. Now you can go to the "charges

Summary." This iJ where you add all charges, priors, clauses,

enhancements, and allegations. First choose statute category

then enter the charge with the offense date, and move the

appropriate defs over from the "available" block to the
.selected" block. Select the level of the offense if necessary -
onty need to make the setection on wobblers' lf you have an

attempt, check the attempt box. Click on "statute lookup" and

your charge should appear at the bottom. There may be some

question* yo, need to answer. For those questions the edit

button will'be in blue and you click that button. Answer the

question and it there is another question hit the "next" button'

Once you have answered all the questions, hit the save button

if you ire done. Hit the "Save and Add" button if you want to

enter another charge, clause, atlegation... Once you are done

hit the.:-qgypl hUffgI.EF",{. you will see "generate document"'

You are done. Filt-ffii'initials, nn nginner, tedTiiiJS$iffiation,

and date at the bottom. You do not need to enter a team



designation if you issue a misd. lf you issue a misd on a case
that came in as a felony make sure to cross out the word felony
on top and write in "misd." Turn the entire packet in and the
complaint will be generated by support staff. lf the case is an

in-custody it is placed in the basket in front of Denise on the
first floor. lf the case is out of custody it goes in the basket on

top of the filing cabinet outside Billie Jo's office.

NOTE: Allegations and priors attach to a specific count. Def
priors and clauses go at the end of a complaint and do not
attach to a specific charge.

NOTE: Make sure you run all in process cases that appear on

the locat rap. Add a 12022.1 allegation if the def has an in
process felony. You can usually get the information off CJIC,
but if not you can run the CEN through Ciber to see if it has
come to our office for review. lf there is a pending case make

sure to fill out the pink slip and attach it to the front of the Gase.



Adding Charges

Adding Assigned Team

1. Access the case

2. Select the"Case Info- tab and c\ick"Edit" atthetop ofthe screen

3. Select "Add Assigned Staff'

4. Set the "Assigned Staff Type" as"Assigned Team" from the list

5. Select the "Assigned Staff'team

6. Enter the "Assignment Begin Date"

7. Click "Save"

8. At the bottom of the "Case Information" screen click "Save & Done"

Adding Arraignment Date (If Appticable)

g. Go to the "Events" tab

10. Select "Add Event"

11. Enter "Event CategorY" as Court

12. Enter "Event" as"Aruaignment"

13. Select the appropriate defendant(s) associated with the Event

. Move the defendant(s) over to the selected pane

14. Enter the Arraignment Date as the "Event Date"

15. Enter the Anaignment Time as the "Event Time"

16. Enter the "Court" as Santa Clara County Superior Court

17. Select the appropriate Court Facility

18. Scroll to the bottom and select "Save"

D. Repeat steps 9-18 for each different Arraignment date

Approving Defendant(s)

20. Select the"Case Charges" tab

21. Click "Edit Defendant Number/Stahts"

22. Enter Defendant # and Defendant Status

23. All defendants should either be in"Approved' ot "Rejecled' status

Note: No defendant status should be incomplete
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24.

25.

26.

Click'"Save"

Select "Add Charge"

Select the statute category

. Charge

. Allegation

. Prior

. Defendant prior

. Clause

Charge

1. Select the statute category "Charges"

2. Enter the statute code (i.e. PC187, HSI 1357)

3. Enter the offense begin date

4. Click "stalue Lookup"

5. Select the appropriate charge

Note: If there is only one (l) matchfor the statute code entered, the system will

automatically return the charge without the displaying the select charge pop-

up window

6. Enter offense end date if applicable

Note: The system will automatically enter count # and version #

7. Select the appropriate defendant(s) associated with the charge

. Move the defendant(s) over to the selected pane

8. Status: approved (for now)

9. Veriff the level

10. Modifiers: If attempted select the"attempl" checkbox

1 1. Scroll down to the bottom of the screen and check for user questions

. If there are any questions that need to be answered by the user the question

type will be "USER"

12. 'fo answer a "IJSER" question, select "Edit" on the question row to the right

13. Enter the appropriate answer or select the omit box

14. Click "Save" to save the question's answer
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I6

l7

Repeat until all questions are answered

Click "Save" or "save & Add'to add more statutes

If you are done and have no more Charges, Allegations, Priors, Defendant

Priors, or Clauses to add, click"Generate Charging Document"

Allegations

1. Select the statute category "Allegation"

2. Enter the statute code

3. Click "Statue Lookup"

4. Select the appropriate charge

Note: If there is only one (l) matchfor the statute code entered, the system will

automatically return the charge without the displaying the select charge pop-

up window

5. Select the appropriate charge(s) and the defendant(s) associated with the

allegation

. Move those charge(s) and defendant(s) over to the selected pane

6. Scroll down to the bottom of the screen and check for user questions

. If there are any questions that need to be answered by the user the question

type will be "USER"

7. To answer a "IJSER" question, s elect"Edif'on the question row to the right

8. Enter the appropriate answer or select the omit box

g. Click "Save" to save the question's answer

10. Repeat wrtil all questions are answered

11. Click "Save" or "save & Add'to add more stafutes

12. If you are done and have no more Charges, Allegations, Priors, Defendant

Priors, or Clauses to add, click"Generate Charging Document"

Priors

1.

2.

aJ.

Select the statute category "Prior"

Enter the statute code

Click "slatue Lookup"
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4. Select the appropriate charge

Note: If there is only one (I) matchfor the statute code entered, the system will

automatically return the charge without the displaying the select charge pop-

up window

5. Select the appropriate charge(s) and the defendant(s) associated with the prior

. Move those charge(s) and defendant(s) over to the selected pane

6. Scroll down to the bottom of the screen and check for user questions

. If there are any questions that need to be answered by the user the question

type will be "USER"

7. To answer a "IJSER" question, select *Edif'on the question row to the right

8. Enter the appropriate answer or select the omit box

g. Click "Save" to save the question's answer

10. Repeat until all questions are answered

11. Click "Save" ot "seve & Add'to add more stafutes

12. If you are done and have no more Charges, Allegations, Priors, Defendant

Priors, or Clauses to add, click"Generate Charging Document"

Defendant Priors

l. Select the statute category "Defendant Prior"

2. Enter the statute code

3. Click "Statue Lookup" .

4. Select the appropriate charge

Note: If there is only one (I) matchfor the statute code entered, the systemwill

automatically return the charge without the displaying the select charge pop-

up window.

5. Select the appropriate charge(s) and the defendant(s) associated with the

defendant prior

. Move those charge(s) and defendant(s) over to the selected pane.

6. Scroll down to the bottom of the screen and check for user questions

. If there are any questions that need to be answered by the user the question

type will be "USER"
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1.

8.

9.

10.

11.

t2.

To answer a "USER" question, select "Edit" on the question row to the right.

Enter the appropriate answer or select the omit box.

Click "Save" to save the question's answer

Repeat until all questions are answered

Click "Save" or "Save & Add'to add more stafutes.

If you are done and have no more Charges, Allegations, Priors, Defendant

Priors, or Clauses to add, click"Generate Charging Documenf'

CIause

Note: Prop 115 & PC296(a) Clauses are now part of the template group

1. Select the statute category "ClaL$e"

2. Enter the stafute code

3. Click "statue Lookup"

4. Select the appropriate charge

Note: If there is only one (I) matchfor the statute code entered, the systemwill

automatically return the charge without the displaying the select charge pap-

up window

5. Select the appropriate charge(s) and the defendant(s) associated with the

clause

. Move those charge(s) and defendant(s) over to the selected pane

6. Scroil down to the bottom of the screen and check for user questions

. If there are any questions that need to be answered by the user the question

type will be "USER"

1. To answer a "LJSER" question, select "Edif' on the question row to the right

8. Enter the appropriate answer or select the omit box

g. Click "Save" to save the question's answer

10. Repeat until all questions are answered

1 1. Click "Save" or "save & Add' to add more stafutes

12. If you are done and have no more Charges, Allegations, Priors, Defendant

Priors, or Clauses to add, click"Generate Charging Document"
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Generating the Charging Document

1. Access the case

2. Select the"Document Generation" tab

3. Select "Add Documenl"

4. Select "single Template" or "Template Group"

5. Select the "Template Type" as "Chargingl'

6. Select the appropriate"Template Group Name"

7. Click "Add to "To Be Generatetl L'st""

8. Review "Template Name" column

. If a template is missing click"Add Document" and repeat the process until
' 

all required documents have been added

g. Compare the"Total Questions" column to the "Questions An-cwered' column

. If there a.re any questions that need to be answered by the user select

"Edif' on the appropriate template name row in the"Edit Answer" column

10. Enter the appropriate answer for the current question(s)

1 i. Once all questions have been answered, select "Save"

12. Repeat until all template user questions have been answered

Note: If you added additional documents to your Charging Template Group, you

need to check the "Page Break Before" box associated with the new template

you added

13. Once all documents are added and all questions have been answered click

"Generate & Edit"

. { word document will be generated

14. Print and assemble the packet

Note: Refe, to unit procedures

Saving your Document to the Case

1. Select on"My Home" in the lefl navigation menu

2. Select the"Doc Bin" tab

3. You can save a document to a case in three (3) different ways

. Select "Seve" on an individual document row in the "Save" column
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. Select "Print & Save" on an individual document row in the "Print &

Scwe" column

. Select all or multiple documents by checking their respective boxes on the

far left column and then click "Save Selected'at the bottom of the screen

Note: By saving the document(s) one of these 3 ways you are moving itfrom youtr

document bin into the case.for everyone to view

Note: Once a document has been saved to a case it CANNOT be edited
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DENYING A CASE

You need to go into the Case Charges tab. Click on the Edit

defendant numberlstatus and then insert a number for you

defendant(s). Under defendant status you will choose one of

the reject codes. once you do that you will be asked to insert a

primary charge - this is where you put the charge you

denying. No[e: When looking up charges, some of them will

have a period between the Code and the section and some

don't. ('Example: it might read HS.1 1377(a) or HS1 1377(a) -
you wilt need to check both until you find the one you are

looking for.)

Add a case note regarding your reason for the denial.





I N-CUSTODY FOLLOW-UP REQUEST

lf you decide to issue an in-custody case but need follow-up
done by the agency you can send a request at the time of

issuing.

Go to the Document Generation tab at the top of the page.

Select Single Template then select Letter Template. Scroll_
down and ielect LEA Follow-up Request. Click on Add to "To

Be Generated List."

Click on edit and you will see there are 3 questions to be

answered. Answer each question and then click on Save-

Click on "Generate." The document will now be in your
personal document bin. Go to My Home (found on the left side

of the screen) and ctick on Doc Bin. Your document should be

the top document on the list. click on View to open the

document. Make any changes you want to make and then print

on RED paper. For SJPD cases make 3 copies, for all other

agencies make 2 copies. when you are done, close the
document and hit the Save button - this will save it to the case.

One copy stays with the case. One copy goes to the
investigating officer. Both copies are attached to the front of the

case when you turn it in. For SJPF the 3'd copy goes to the Sgt

of the assigned unit - place that copy in the appropriate
mailbox located in the 1"t floor.



DUI/14601 CASES

ln DUI cases you need to add all allegations and priors. lf def
has 3 or more priors within the last 10 years, or has a felony
DUI prior in the last 10 years the case is a felony. Those cases
can be found under 23550VC and 23550.5VC. ln all other
cases it is a misdemeanor. Be sure to check for the under 21

allegation and the excessive use allegation. I have attached a

copy of the coud numbers so you can find the appropriate
county for out of custody priors. Remember that the date of the
prior is the offense date, not the conviction date. To issue the
prior you first add both the 231 52(a) and 23152(b) counts.
Then add the priors by choosing Prior, then typing in 23152 for
the charge. Select both the (a) and (b) counts and then do
statute look up. The prior will be added to all the charges you
selected (i.e. you don't need to add the priors separately). You
must have the DMV in order to issue these cases. lf the
agency failed to send copy of the DMV, send it back. lf you
need it immediately, our records dept can run it for you, but this
is a last resort.

ln DUI with injury cases we generally issue a misd unless there
is significant injury to the victim. The agencies do not generally
get updates on injuries so you may need to send the case back
for follow-up to get an update. lf it appears the injury is minimal
we issue the misd. lf it appears there is no injury to a victim we
issue the straight DUl. lf you have more than one victim make
sure to add the 23558 allegation for each additional victim.
Also remember that you must have a CVC violation in these
cases - speeding (22350), wrong side of the road (21650), stop
sign (21801), red light violation Q1Affi@)), unsafe turning
(22107) are some common violations. lf the def was not at fault
then it is a simple DUl.

lf you deny a DUI case, you must fill out a DMV Administrative
Per Se, Failure to File form. This form is attached to the front of
the case and will be sent to DMV.

In 14601 cases you must have the copy of the DMV. Look for
al 14601violations. You might have a combination of reasons



for the suspension - we charge all of them. Look for 14601(a),

14601. 1 (a), 14601.2(a), and 14601.5(a)-
Priors can get a little complicated with 14601s. For all 14601

cases, the priors are the date of offense, not the date of
conviction, For_1{601.1 and 14601.5 cases, the prior offense
musi be within Syears. For 1 4601(a) and 14601 .2(a) cases, the
priors can either be under 5 years OR under 7 years but over 5

years. Sometimes you will have more priors for some of he

146o1 counts. Remember, first enter all the charges and then

add the priors to the appropriate charges. For priors under 5
years, select all the 14601 charges and add the priors. For
priors between 5 -7 years, select only the 14601(a) and

MOA1.2 charges. You will find the 14601 priors by selecting
Prior as the charge type and then entering 146O1PR for the
prior.



PRE-FlLlNG DIVERSION (PFD)

This program was instituted in July 2012 and applies to defs

arrested for certain misds. The charges included are petty

theft, misd 496(a), misd vandalism (PC59a(a)@)(Zl), ?! -
trespass cases except for 602(u), PC602.5, and PC602.8.

Most of these cases come in as citations. lf you get a case with

any of these charges you need to indicate if the person is
eliginte for PFD. The ineligibility clauses are located in clauses
unler 1001, forms 1 -8. ln any misd in which you charge one of

these charges you must add the appropriate ineligibility clause'
lf the def is-ineiigiUe it is issued as any other case and placed

in the done basket. lf the def is eligible for PFD you will deny

the case and use uBX" as your denial reason in the charges

section. ln those cases there is no case filed in court' lf the def
is eligible, you deny the case and then go to Document
Generation and choose single template. Next choose letter

template and scrotl down to PDF eligibility form. Choose that
form and then you need to answer the questions - charge and

restitution. lf there is no restitution leave it blank. lf you know

the amount you can add that. lf there is restitution, but the

amount is unknown, enter $.01. Once you are done, save the
document and print out a copy. The copy is attached to the top

of the case and the case is put in the basket on the top of the
tall filing cabinet located across from Nina on the first floor. She
will tack those cases. lf a def fails PFD the case is then
activated. lf you get any of these cases you need to change

the status from Denied to Approved in the charges section, add

the charges and then add the 1001;f9 clause - that says def is

not eligible for PFD because he/she already failed in this case.



From:
to:
Date:
Subject:
Attachments:

Jeff Rosen
Office Bulletin; SCDANET
7t19t2012
Misdemeanor Pre-flling Diversion Program
PFD Eligibility Form.pdf

- ' - Dear District Attorney Staff,

On Monday July 23, we will roll out a misdemeanor pre-filing diversion program for select low level
offenders with little or no criminal history.

The Santa Clara County Community Accountability Program will hold individuals accountable without jail
or court oversight. A person eligible for misdemeanor diversion must abide by the diversion plan, work
with a case manager, pay a fee to enroll, attend a mandatory class, complete community service and
make restitution.

Administrative fees for this program will not be held by the District Attorney's Office but rather will be
banked for indigent persons who are otherwise eligible to benefit from the program.

The following three broad conditions describe the prerequisites for participation in Community
Accountability Program:

A person was arrested, cited or investigated for a violation of one of the
following misdemeanor charges:

1

PenalCode section
PenalCode section
Penal Code section
Penal Code section
PenalCode section

484488
490.1
490.5
496 - t^t
5e4(2XA)

€1

PenalCode section 602 subsections (a), (b), (c) (d), (e), (g) (h), (i), fi) (l), (m), (n), (o)
(p),(q), (r), (s), (t), (w), or (y). [Note subsection (u) is not eligible for* Penal Code section 602.5
" Penal Code seciion 602.8

diversion.l

2. lf the first condition is met, then the person will be eligible for pre-filing
diversion only if the person's criminal history reflects the following:

* There are no prior convictions for the same crime. ln other words, if a person has
suffered a petty theft conviction in the past, s/he is not eligible for diversion on a pefty theft.* The person can not be on probation, court or formal.

" The person can not have failed probation in the past.,
" The person has been free of any criminal convictions for five (5) years.
" The presenting misdemeanor is not accompanied By an act of violence or an

offense that does not quality for diversion. ln other words, if a person is cited for petty theft and
vandalism, diversion is possible. lf a person is cited for petty theft and resisting anest, diversion is
not an option.* The person has not received diversion in the past.

The District Attorney reserves the very rare option of not recommending
pre-filing diversion if the investigation reveals aggravating factors which make
diversion against the interests of public safety-

lf a person successfully completes the prerequisites of his/her diversion plan then criminal charges will
not be filed. lf the person fails the diversion plan, then criminal charges will be filed.

3



Qualifying persons who currently have cases pending will be able to participate in the
Santa Clara County Community Accountability Program, Successful completion of the program will result
in a dismissal of charges.

CJIC has new entry codes for tracking diversion referrals and the success or failure of diversion
participation:

"BX" means the District Attorney's Office deferred prosecution pending
misdemeanor pre-filing diversion program. This code will be entered by the
District Attorney's Office at the charging level. This code is not final and will be
over-ridden by a subsequent disposition code.

"BY" means the suspect successfully completed a misdemeanor pre-filing
diversion program. This code will be entered by the District Aftorney's Office at

the charging level. This is a final code and will reflect that no criminal
prosecution.

* "BZ" means the suspect did not successfully complete a misdemeanor pre-filing diversion
program. This will be entered by the District Attorney's Office when

the vendor provides notification of failure- This is a final code; another CJIG code will reflect that
the case was either issued or denied by the District Attorney.

CIBERLaw has new forms to use when determining eligibility. The form is attached to this email.

The Santa Clara County Community Accountability Program will hold defendants accountable, provide
restitution to victims, decrease taxpayer costs, and reduce recidivism through focused classes and
community service.

lf you have questions about the program, please contact SUDDA Maureen Williams, SuDDA James
Gibbons-Shapiro, or ADA Karyn Sinunu-Towery-

Sincerely,

Jeff Rosen

Jeffrey F. Rosen
District Attorney
Santa Glara County
Tel. (408) 792-2855



GENERAL ISSUING GUIDELINES

and Done.

GETTING STARTED

Every case that has been togged into ciber by a support staff

member will have a referral number at the bottom' The referral

number tells the day the case was logged in.. For example,..RF-

1301 -22467 would refer to the year 2013 (13) and the month
j"nrur' (01). The 22 refers to ihe day of the.month and the

il;i; ;;d.r" refers to a chronological number for that day'

WhenyoupullacaseforissuingyouneedtoentertheRF
number to pull up the case. (lf for some reason that doesn't

work you can prll tt'te case up using the PFN.or cEN as well)'

Atg,u top of the screen, next to search, use the scroll down

menu and select "Case'#'" Enter the feferrat number located at

iii" nltt"m of the issuing sheet' (RF--)' You must

enter the dashes.

You will get the case at a Gtance screen and mid-way down

Vou *ill Jee "Add Assigned Staff in red. Click on that and you

*ili r*u some boxes tliat need to be filled in- The first is

A*"'gn"o Stafflype - type in the letter "R" and review DA will

show up. Next Viu n"ui to enter your name for Assigned Staff

- start typing your last name and ii should pop up' Last is the

date - ii Vou typ. in "t" and hit tab, today's date will appear.

Glick Save 
"nd 

th"n go to the bottom of the page and hit Save



MISC. ISSUES

ln 666(a) cases you need to add the 3 priors. You will find the
priors under 666PR.

Prison Priors: we have 2 forms. Form 1 is the prison prior
where def went to CDC. Form 2 is for cases in which def was
sentenced under PC1170(h). Both are found under Def Prior.

1 170(hX3) clauses need to be added whenever def has a prior
strike or is a sex registrant. These are found under clause.

PC648: This is the charge involving counterfeit money. Officers
will ask for a 475PC, but 648PC is specific to counterfeit bills
used as money. There is no violation for mere possession -
the def must put into circulation or use the fake bills. We often
deny these cases since most involve possession only.



NARCO CASES

I have attached a basic narco charging guide- Make sure you

add the appropriate ctauses for DEJ and Prop 36. lf the def is

eligible for either/both make sure you stamp the issuing sheet
with the appropriate tamp. You will each have a DEJ eligible
stamp and a Prop 36 eligible stamP-

Consider 8P4060 in cases involving possession of prescription
pills without a prescription. We often get cases involving a
couple of vicodin or oxycodone pills. We generally issue the
4060 rather that the 1 1350(a) in those cases. That charge is
included in DEJ so you need to add the appropriate DEJ and

Prop 36 clauses.

ln 1 1 377(a)cases involving methamphetamine if the amount of
meth is less than .25 gram the case is usually issued as a misd.

You can issue a felony if the defs rap is aggravated. Many
reports don't tell you how much they recovered or they include
the weight of the packaging. You can sometimes find the
amount listed on the felony affidavit at the bottom. lf you do not

know the amount of meth and the case is out of custody, send
the case back for the results. lf it is in-custody and you want to
issue the case go ahead and the narcotics calendar deputy will
get the results and reduce the case if necessary.

lf the officer recovers a loaded syringe the lab will not analyze
the sample until they get a request from us. Fill out a
Hypodermic Syringe Contents Analysis Request, attach it to the

front of the case, and return the case for follow-up. Te agency
will submit the request and the lab will do the test. The case
will be returned once the results are obtained.

lf you get a case without lab results (either tox or solid
substance) you might be able to get the results yourself. The
tab case numbers will show up on the Case at a Glance screen

Scroll down and you will see a "Related Gasesl' box. The lab

cases associated with the case are located here. For tox
results you just need to open the window and click on Print
results. For solid substance results you need to open the



window and then click on the Lab Case attachments tab at the
top. This will open the results. Click on "view file" and the
results will pop up if they are available; You can print'the
results.



ISSUING NARCO CASES

1. Possession

2. Possession for Sale: 11351= cocaine, herOin, vicOdin

11351.5 = cocaine base

LL37B = fileth, ecstasY

11378.5 = PCP

11359 = MJ

ENHANCEMENTS:
1) 1203.07(a): Mandatory prison, no discretion

t203.07(aX11):

1203.07(aX1):

1203.07(aXz):

11350 = cocaine, heroin, vicodin

ltzll = rflethr PCP, ecstasY

If drug is meth, it is usually a misd if amount is less than

.25 giams. Def can earn a felony if he.is currently on

Paro-ie or probation or has a bad record'

11370.1 = ?Fffied while in possession of cocaine, meth , heroin,

PCP

Applies to cocaine, cocaine base and meth'

niilies if def has a prior conviction for 11351 , II352,
tlgst.s, LL37B, rL378.5, LL379 or 11379.5.

APPLIES FOR POSSESSION FOR SALE AND SALE ONLY -
NEW OFFENSE CANNOT BE TMNSPORTATION'

Applies when new charge is 11351 - L4.25 grams or

more of heroin

Applies when new charge is saleloffer to sell 14.25 grams

or more heroin.

1203.07(aX3):

1203.07(aXa):

1203.07(aXs):

1203.07(aX6):

New charge is possession for sale or sale of heroin and

Def has a prior conviction of 11351 or 11352'

New charge is possession for sale (H&S 1137&5) of

L4.25 grams or more of PCP or a.precursor of PCP'

New charge is 11378'5H&S - transportation of PCP

New charge is 11379.5 - sale of PCP

.380 involving methNew charge is 111203.07(aXB):



1203.07(ax9): New charge is 11380.5 - using a minor to commit

11378.5, LL379'5 or It379'6 involving PCP

1203.07(aX10): New charge is 11383(c) involving PCP

2) 1203.073PC: probation ineligible; coutt has discretion to grant probation

1203.073(bx1): New charge is 11351 or 11352 (sales only) involving

2B.5gramsofcocaineor5Tgramsofasubstance
containing cocaine

1203.073(bX2): New charge is 11378 or 11379 (sales only) involving

28.5 grams meth or 57 grams of a substance

Containing meth

1203.073(bXa): New charge is 11353 or 11380 - using minor to sell heroin'

Cocaine, cocaine base or meth

L203.073(bX5): New charge is 11351.5 involvin g L4.2|grams. o.r more of

cocaine base or 57 grams of a substance containing at

least 5 grams of cocaine base

1203.073(bX6): New charge is 11352 involving transpoftation for sale

of cocaine base

:JI3.A':,(bX7): New charge is 11352- saleloffer to sell cocaine base

L203.073(bxB): New charge is 1137 9.6, LL3Bzor 11383 involving

methanddefhasaprior11378,tL379,IL379.6,11382
or 11383 (prior must have involved meth)

PRIORS:

L) 11370,2: Three years for every prior conviction (every prior count)

Also applies to conspiiary if allege and prove def was

substantially involved in the planning, execution or

financing of the underlying offense

LL370.2(a): New charge is 11351, 11351.5, ll3!]and priors are

11351, ttssr.s, LL352, LL37B,II37B.5, Lt379, LL379'5'

LI379.6 or 11383

LL370.2(b): New charge is 11378.5 ,II379.5, 1-13,79.6,11380'5 or 11383

and prioriare 11351, 11351.5, tI352, LIE7B, LI378.5, LI379,



LL379.5, Lt379.6 or 11383

Il370.Z(c): New charge is 11378 or It379 involving meth or amphetamines

and priors are 11351, 11351.5, LL352, LL378,11378.5, IL379,
Lt379.5, LL379.6 or 11383

3. SalefFransportation: 11352 = cocaine, cocaine base, heroin
II379 = methr ecstasy
II379.5 = PCP

11360 = MJ (11360(b) - give away or transport less than
one ounce MJ = misd)

ENHANCEMENTS:
1) 1203.07(a): Mandatory prison, no discretion

1203.07(aXl1): Applies to cocaine, cocaine base and meth.
Applies if def has a prior conviction for 11351, LL352,
11351.5, LL378,11378.5, LL379 or 11379'5'
APPLIES FOR POSSESSION FOR SALE AND SALE ONLY -
NEW OFFENSE CANNOT BE TMNSPORTATION.

1203.07(a)(1): Applies when new charge is 11351 - L4.25 grams or
more of heroin

1203.07(a)(2): Applies when new charge is sale/offer to sell 14.25 grams

or more heroin.

1203.07(aX3): New charge is possession for sale or sale of heroin and

Def has a prior conviction of 11351 or LL352.

New charge is possession for sale (H&S 11378.5) of
L4.25 grams or more of PCP or a precursor of PCP.

New charge is 11378.5H&S - transpotation of PCP

New charge is 11379.5 - sale of PCP

1203.07(aXa):

1203.07(aX5):

1203.07(a)(6):

1203.07(a)(B):

i203.07(a)(e):

New charge is 11380 involving meth

New charge is 11380.5 - using a minor to commit
11378.5, IL379,5 or LI379.6 involving PCP



1203.07(a)(10): New charge is 11383(c) involving PCP

2) 1203.073PC: probation ineligible; court has discretion to grant probation

L203.073(bX1): New charge is 11351 or 11352 (sales only) involving
28.5 grams of cocaine ar 57 grams of a substance
containing cocaine

L203.073(bX2): New charge is 11378 or LL379 (sales only) involving
28.5 grams meth or 57 grams of a substance
Containing meth

L2A3.073(bXa): New charge is 11353 or 11380 - using minor to sell heroin,
Cocaine, cocaine base or meth

t203.073(bX5): New charge is 11351.5 involving 14.25 grams or more of
cocaine base or 57 grams of a substance containing at
least 5 grams of cocaine base :

1203.073(bX6): New charge is 11352 involving transpoftation for sale

of cocaine base

I203.073(bX7): New charge is 11352 - sale/offer to sell cocaine base

I}C3,AB(bXB): New charge is 11379.6, 11382 or 11383 involving
meth and def has a prior 11378, LI379, LI379.6,11382
or 11383 (prior must have involved meth)

PRIORS

t) LI370.2: Three years for every prior conviction (every prior count)
Also applies to conspirary if allege and prove def was
substantially involved in the planning, execution or
Rnancing of the underlying offense

LI370.2(a): New charge is 11351, 11351.5, LL352 and priors are
11351, 11351.5, LL352, Lr37B, Lr378.5, LL379, rr379.5,
17379.6 or 11383

IL370,2(b): New charge is 11378.5, LI379.5, LL379.6,11380.5 or 11383

and priors are 11351, 11351.5, IL352, LL37B,II37B.5, LL379,
LI379.5, 11379.6 or 11383

LL370.2(c): New charge is 11378 or LI379 involving meth or amphetamines



and priors are 11351, 11351.5, 71352, LL378,11378.5' LL379,

LL379.5, IL379.6 or 11383

4. 11550(e) = U/I while armed.

5. 11550(a) = U/I
Charge priors only if there are 2 or more priors
prior mnvictions must be within 7 years - the date of conviction is used, rather

than the date of the Prior offense.

Note: the 1203.07 and 1203.073 enhancements go with the individual counts. The

LL370.2 priors go at the end of the complaint, just like the prison priors and strikes.

Remember to charge a separate 11370.2 prior for every separate conviction' even if they

were on the same complaint. For example, if def PG to 3 counts of sales in the prior case,

he gets 3 x 11370.2 priors (possible 9 years added).

Remember also that for 1203.07 purposes, the prior cannot be for transpoftation - you will

need to look the case up on CRIMES to confirm the wording in the prior charges.

For purposes of IL370.2, the prior can be for transpoftation.

you must fill out a DEI form if def is eligible for DU and add the eligible clause to the

complaint. All ineligible DJ forms are clauses located under 1000(a) - there are 6

separate forms for ineligibility. All applicable clauses need to be added to the complaint at

the time of issuing.

prop 36 clauses are located under 1210.1. There are 4possible clauses. You need to add

all applicable clauses to the complaint at the time of issuing.

^)
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DETERMINING PROP 36 ELIGIBILIry

Charges covered by Prop 36: Penal Code Section 1210'1

1) possession of narcotics
2) under the influence of narcotics
3) transp-orlation for o.ersonal use

\etit

,Wkl#
ls a def eligible for Prop 36 in the current case? /

1. Are there any charges other than the Prop 36 offenses? Any other misd

or felony will-exclude the def. Infractions do not exclude the defendant.

2. lf case involves Prop 36 charges only:

a. Does the def have a strike Prior?

lf no, then def is eligible. Doesn't matter what other priors

lf yes, then look at the 5 years prior to the date of arrest

It ihe answer to any of the following is yes, def is ineligible

1. Has def been in prison (for any reason)?

2. Has def been convicted of any felony other than a
Prop 36 felony? This could be the strike itself.

3. Has the def been convicted of a misd involving
physical injury or threat of physical injury?

4. Did def use a firearm while possessing or being U/l of
drugs? There will usually be other charges involved in

these cases (12O25PC, 12031PC, -'.)



2_

Prior conviction for
drug offenses

Parole/probation
revoked without
being completed

Prior DEJ comPletion/failure
within last 5 Years

Prior felonY conviction within
5 years of the new qffense date

Prior strike and not free of custodY

for last 5 years

Prior strike and non-drug possession

felony conviction within last 5 years

Prior stike and misdemeanor conviction

invotving physical injury or threat of
physical injury within the last 5 years

DtrI

Never eligible

Never eligible

Never eligible

Never eligible

Maybe eligible
(if prior is >5 Years)

Never eligible

May be eligible
(ifno prior drug

convictions)

PROP 36

May be eligible

May be eligible

May be eligible

May be eligible

Never eligiblo

Never eligible

Never eligible

Never eligible

Never eligible

Never eligible

Never eligible

J

4.

5

7

8

9

Convicted in same Proceeding of
non-drug use/possession misdemeanor

or felony

Use of fnearrn while in possession or

under the influence of specific narcotics

10. Refuse drug treatment

Two separate courses oftreabrent and

found unamenable to all treatment

May be eligible
(can bifircate charges)

Unsuitable

Unsuitable

May be eligible
(if prior heahnent
pursuantto DEJ was more

than 5 years ago and no
narco convictions since then)

i1.



THINGS TO REMEMBER

We charge all charges, priors, enhancements, clauses, and
allegations at the time of issuing. Watch for Prop I priors as
well as strikes and prison priors. Also make sure to add
probation ineligibility clauses.

lf you are issuing an out on bail enhancement per 12022.1PC
you need to fill out a pink sheet and make a note on your
current rap sheet that you filled out the pink sheet. The pink
sheet is attached to the front of the case and the case is put in
the in-custody basket for immediate generation of the
complaint.

lf the case status is "ln on Others" this is treated as an in-
custody. lf the case is issued it goes in the in-custody basket
once you are done.

Make sure to fill out DEJ eligible forms and stamp the
complaints in appropriate narco cases. Also make sure you
added all the appropriate DEJ ineligibility and Prop 36 clauses

We often have to look up old cases to see if they are strikes.
The first place to look is in Ciber but if the case is too old or
there are no notes telling you what happened with an allegation
you can try webex. lf that doesn't work you need to have
Records pull the file. Once you have the information make sure
to put a note in your case about what you determined and put a
similar note in the old case if possible. This usually comes up
in cases that would not be a strike but for an allegatiori of GBI
or use of a weapon.

lf you need to order a prior, you can now email the Prior Bank
and they will order the prior. You need to provide the def's
name, current case number, docket number for the prior,

County of conviction, charge, date of conviction, what you are
requesting, and where you want the records to go (case file,
felony pretrial calendar, trial deputy).



ln order to file multiple defs on one complaint there must be one
common charge - in a felony case it must be a common felony.
ln 11550 cases, the defs must be on separate complaints
unless they have another charge in common. You can add a
connecting clause in some cases - fot example a 10851 where
one of the defs has a prior. One will be charged with 10851(a)
and the otherwill be charged with 10851(a)/666.5. These
would be issued together with the connecting clause (PC954)

lf you get a case without lab results (either tox or solid
substance) you might be able to get the results yourself. The
lab case numbers will show up on the Case at a Glance screen
Scroll down and you will see a "Related Cases" box. The lab
cases associated with the case are located here. For tox
results you just need to open the window and click on Print
results. For solid substance results you need to open the
window and then click on the Lab Case attachments tab at the
top: This will open the results. Click on "view file" and the
results will pop up if they are available.

You need to be familiar with CJIC and webextender.



AMENDING COMPLAINTS

You can amend a complaint yourself if you want. You go into
the charges tab and add or delete any charges, priors,
enhancements... Once you have completed and saved the new
charges you save the document. You will see the generate
complaint tab at the bottom. Click on that and you will get a
new screen. Choose group template and then charging
template and then amended complaint. The new complaint will
be generated. You can make copies for yourself, the defense
and the court. Remember the court usually likes an extra copy.
lf you do not want to generate the amended complaint yourself
you can add the charges and then give the case to the team
secretary to do the amendment. lf you are adding priors you
can sign the amendment yourself or you can bring it to the first
floor and ask Denise to have an officer from the appropriate
agency sign it for you.



POST- PLEA

After you have taken a plea in any felony case you need to go
into the "Case Charge Disposition" tab at the top of the Ciber
screen. You will have a screen showing all the charges. You
need to click on the Edit button and all the charges and
allegations/enhancements will show up with a little box in front
of each. You need to update the charge status on each entry.
You put a check in all the boxes with similar outcomes. For
example if def has 3 charges and PG to counts 1 and 3, put a
check in the boxes for 1 and 3 and change the charge status.
Yu will be asked to fill in the date and the dispo for each
charge. Scroll down on the Dispo tab and choose the
appropriate dispo. lf you want to add info about the sentence
or any notes about why the dispo was offered you do this in the
notes tab under case disposition.

lf you have multiple defendants, go to the left side of the screen
and open up the case by clicking the + sign next to the case
number. Click on each def and they each have their own
charge disposition tab. Fill the information out on each.

Note: CJIC may fill in the dispos for the actual charges in the
near future, but it will not provide the outcome on priors or
allegations, so in cases where those are present you will need
to finish the screen.



A Guide to Switchblades, Dirks and Daggers

Anarysis of pc 653k and pc12020 - How to teil if a knife is "iilegar."

By: DmitrY Stadlinl

72/28/2}ro

L lntroduction

or not

1 Please feel free to contact me if you have any questions

ihavebeenapost-barlawclerkwiththeSantaClaraDistrict
Attorney,sofficesinceAugust,2010.Inthepastfivemonths,Ihavebeen
asked to look at more than 20 knives which are in evidence' as well as

numerous photographs, to determine if they were "illegal'"There are

basically two penal code sections which address the tegality of knives'z

California Penal Code Section 653k and 12020'

The two sections are quite technical and poorly worded, which makes

it hard for D.A.'s to determine if the knife in a specific case is'-illegal'"(see

section III below for an in-depth explanation') I hope that this memorandum

will help D.A.'s to identify whether ih" knir" in their specific case is "illegal"

D. Stadlin@g mail'com
r Note that ther" uiu r"ueral other penal code sections which spe

refertoknives,butwhicharelocationlug:nd-"lt'suchasPCg626'10-
Knife on School Grounds. The ,urn" definitions.apply to l-hose ofFenses' but

some of the etements are differ";;l i;; ;xample'PC 626'10 requires a blade

1
of 2.5 inches or more'
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III' My Qualifications to Write on this Subject

Whyshouldyoulistentoalawclerkaboutthistopic?Whilelhave
never(yet)testifiedaSanexpertincourtonthistopic,Idohavealotof

"*p".t"n." 
ana training in this specific area' ' ,

I have read both penal code sections (653k and r2o20) several times'

aswellastheirlegislativehistory'Ihavealsospentseveralhours
researching the Klrnette amendment to PC 653k' r have read as many

appellate decisions on the topic as I can find, including People v' Plumlee3 ' I

have also worked in three different district attorney's offices' on

misdemeanor teams. I worked at the Alamecia ?A't 
office' at ihe san Mateo

DA's office and now/ here at the santa clara, DA's oftice' I have read office

materials and talked to several deputies, including charging deputies'

specificallY about this toPic'

Additionally,IhavespokenatlengthaboutthelegalityofcerLain
knives with law enforcement personnel from the following agencies:

AlamedaCountySO,FremontPD'HaywardPD'OaklandPD'DavisPD'
Redwood City PD, San Mateo County'SO' Sun Mateo C::nY Gang Task

Force, East Palo Alto PD, Santa clara so, santa clara PD' Mountain View PD'

and san Jose PD (Including members of the violent crimes Enforcement

Team (VCET) unA'in" Cang Investigations Unit (GIU))'

Duringthepastfivemonths,Ihavemadeaboutadozentripstothe
slPD Evidence warehouse to take photographs and videos of suspected

illegal knives, In some cases I was accompanied by defense investigators'

who I also consulted with regarding the legality and features of the knives' I

have handled and manipulated *oiu than 50 knives, dirks or daggers'

Lastly, I have contacted several knife manufacturers in order to determine if

theirproductshadspecificfeaturesandwhatkindofWearandtearwas
normal for their knives'

Perhapsmostimportantly,Ihavemadedeterminationsofwhethera
specific knife is legal which other deputies have relied upon in a number of

cases, which *".u either dismissed because the knife was legal or continued

through pre-trial because the knife was illegal'

Cal.App.4th 935 (2008) - C-ase which makes

Wit.f,flflae the equivalent of possession of a dirk or

;ji;t, see section VI' d' 1' for more information'

3

3 People v. Plumlee, 166
possession of an illegal s

dagger under PC 12020(



rv. The current problems with illegal Knife Possession cases

The legislature enacted PC

popularperceptionthat.'switchblades''Wereusedbygangmembers.
switchblades do continue to be carried by gang members and can be used to

commit crimes. At the same time, folding knives are carried for legitimate

usebycraftsmen,plumbersandevenlawenforcementofficers.The
differences between the illegal knives and the legal ones are not clear cut'

TheSan]osePoliceDepartmentistheprimaryagencywhichissues.PC
653k citations.o This is easy to understand as San Jose is the largest city in

santa clara county and has the most gang members' I have spoken with

quite a few slPD officers who have conveyed to me their departrnent policy

regarding switchblades. They make arrests and write citations whenever

theyseewhattheythinkareswitchblades.IamUnsureabouttheinternal
SJPD policy regarding PC 653k citations, and whether city-wide crime and

arrest statistics ptay a role in the number of arrests'

Unfortunately,whenapoliceofficerdoesmakethearrestandbooks
the knife into evidence, there are no pictures of it, nor is there any video

taken of the knife. The prosecutor receives a file with a copy of the citation

which was issued to the defendant, and sometimes a short police relort

which states that the knife in question was a switchblade' The charging

deputy then issues the case. At the pre-trial conference' a diligent defense

attorney request to see the knife and then I am asked to go look at the knife

at the evidence warehouse'

since there is no documentation as to what the knife looks like in the

file or police report, it is necessary to inspect the evidence in person. More

than half of the knives that I have gone to look at have turned out to be

legal folding knives and not.'switchblades.,, The prosecution subsequently

dismissed those cases'

In conclusion,

ffiveralPCL2o2ocitationsfromotheragencies,butPC
653k citations ut*Jrt 

"x.lusively 
originate from the SIPD.

4



V Statutory Language of Penal Code Sections

a. PC 653k

5 653k' Switch-blade knife having blade longer than two

possession in *;;;;;;t i.t*; ."i.-ving; sare or disposition
inchesl
; definitions

Everypersonwhopossessesin,thepassenge'-':'driver'sareaofanymotor
vehicle in any public place o, ptulu ip"n tJtne public, carries upon his or

her person, and;;{ ;;;*n'*r,l';io' offers for sale, exposes- for sale'

loans,transfers,orgivestognyotherpersonaswitchbladeknifehavinga
blade two or *o.L'iiches in length is guilty of a misdemeanor'

For the PurPoses of th is section, "switchbl ade knife" means a knife having

the aPPearan ce of a Pocketknife and includes a sPring -blade knife, snap-

blade knife' g ravitY knife or any other sim ilar tYPe knife, the blade or blades

of which are two or more Inches in length and which can be released

automaticallY bY a fl ick of a button, Pressu re on the handle, flip of the wrist

or other mechani device, or is released by the weight of the blade or bY
ca

bla de ife" n tn ude a\l

any tYPe of mech anism whatsoever'

s
o eeoe

closed Position'

Forpurposesofthissection,..passenger,sordriver'sarea''meansthatp
of a motor v"niciu'*r,rcn is desig;J io .utry the driver and passengers/

including any interior compartment or space therein'

art

TheKarnetteamendmenttoPC653kistheprimaryreasonforthe
disconnect between the police offitltt unO tnu Oisiiitt attorney's office' The

police officers u* iruin"d at the ;;li.; academy that if the knife pops out'

flios out, or can be opened uv.th! fli.r. or a wrist, then it is an illegal

switchblade. The amendment list"s rpLin. gbjective criteria which can make

the knife legal. It is becauru ,ornl pof ilg off,iiers are not familiar with the

Karnetteamendment(2001)trrattegalknivesarebeingchargedas
switchblades.

;t be LONGER THAN TWO INCHES to be switchblades'

s This section was added as Part of the Karnette Amendment' See next page

for the Legislature's intent'
5



a, PC 653k - Karnette Amendment

The Senate Daily Journal for the 2001-2002 Regular Session' pages 2070-

zljii; .i"t;;l'ttrl rottowins letter dated Julv 18, 2001, from Senator Bettv

K;;;tr; *g.iai"s tnl ini"n[ of s.n. 274 (stats.2001, c. 128)

..Dear lohn: The purpose of this letter is to express the Legislature's intent in

enacting my sB 274,which makes amendments to Penal code section 653k'

dealing with switchblade knives'

..section 653k makes it a misdemeanor to sell or possess upon one's person

aswitchbladeinCalifornia.ThestatuteWaSenactedin:-g5Tandprovidesa
lengthy definition oi a switchblade knife' In 1996, AB 3314 (Ch' 1054)

created un 
"*"*ption 

io. one-handed folding knives' Recently there has

been concern that the language of tl.t" uxurnption is broadly interpreted.to

apply to knives that are uir"ntiulty switchblades, but that are designed to

fali under the language of the exemption'

..In order to ensure that only legitimate one-handed opening knives are

covered, SB Z7i narrows the l;;;atg to only allow knives to fall under the

exemption from the switchblade tu*Jrthat one-handed opening knife

contains a detent or similar mechanism. such mechanisms ensure there is a

measure of resistance (no matter how slight) that prevents the knife from

being easily opJn"J wiitr a flick of the wrist' Moreover, a detent or similar

mechanism is prudent and u tuttul. of public safety as it will ensure 'that a

blade will not inadvertently come open

.'Although some one-handed opening knives can be opened with a strong

flick of the wrist, so long as tnef coituin a detent or similar mechanism that

provides some resistance to opening the knife,. then the exemption is

triggered. These knives serve an imlortant utility to many knife users/ as

*Jiu= firefighters, EMT personnel, hunters, fishermen, and cthers'

..The exemption created in 1996 was designed to decriminarize the legitimate

use of these extremely functional tools by law-abiding citizens' sB 274 is not

intendedtointerferewiththoseknifeownersandusers.Theamendmentsto
section 653k ac.ompfish this important purpose by establishjng more

objective criteria for'determining whether a knife meets the intended

exlmption to the switchblade law"'

6



512O2O'Manufacturerimport,sale'supplyorpossessionofcertain
it"upo,rs and .tpf"ti"""; pt'niuhment; exceptionsl definitions

(a)Anypersoninthisstatewhodoesanyofthefollowingispunishableby
imprisonment in a county jail not exceeding one year or in the state prison:

(4)Carriesconcealeduponhisorherpersonanydirkordagger.

(b) Subdivision (a) does not apply to any of the following:

(2a)Asusedinthissection,a*.dirk,,or''dagger''meansaknifeorother
instrument with or without a handguard that is capable of ready use as a

stabbing weapon that may inftict great bodity injury or death' A nonlocking

folding knife, a folding knife that is not prohibited by Section 653k' or a

pocketknifeiscapableofreadyuseasastabbingWeaponthatmayinflict
great bodily iniuiy or death only if the blade of the knife is exposed and

b. Pc L2o2o(a)(4)

locked into Position

(d)KnivescarriedinsheathswhichareWornopenlysuspendedfromthe
waist of the wearer are not concealed within the meaning of this section'

Thereareseveralimportantthingsto:noteaboutthissection'
.'Dirk"isscottishforshortdaggerorashortswordblade'Itis'forall

intents and purposes the same thing as a dagger'

This section refers to fixed-blade knives, not folding knives' so even

steak knives wourd be considei-ed under this section, but a folding s"ruord

would not qualifY.

Section (ax4) requires not only possession, but also concealment' And

section (d) states that if the knife is in a sheath, worn openly (can be seen)

then it is not concealed. First, gang members often carry knives in sheaths

around their belt, however they also wear long shirts which cover the sheath

- meaning it is not openly worn and thus concealed' Second' some police

officers have not read PC I?]OZO all the way down to sub.section (d) and are

unaware that if the knife is carried in a sheath' around the waist' then it is

legal. Police reports don't always say whe.r":l: Ot:::-11t'it is helpful to

checkwiththeofficerasthisisanelementoftheoffense.
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VI Is it a Switchblade under PC 653k?

a. ButterflY Knife - IIIegal

edge

ehnil

kielcer

pivat Plns

bite handl*

latch

s'ruedg*

tang

tang Fin

sefe hendle

This type of knife i5 always illegal as it is opened by gravity' This is an

easy call to make, if you see a knife like this _ it's illeoal..,l 
1.o1"n 

do not

even have to go look at the knife, as the police report will indicate that the

knife in question was a "butterfly" knife'

B



b. Button Operated Switchblade - Illegal

"b*

\
ru

These knives are illegal switchblades because they open with the

press .of a button. The red arrows point to the buttons' If there is a

button on the body of the knife, that when pressed, makes the

ntua" swing open, then it is an illegal switchblade'

I



c. Gravity Operated Switchblade - Illegal

A gravity knife is a knife that opens by the force of inertia or gravity' Similar

to a switchblade, it is made with a side-folding blade, or a telescoping blade'

The gravity knife is different from the switchblade, which is spring-driven' in

that it needs to be "flipped" out of the handle manually. Military gravity

knives lock open. Some English and civilian gravity knives do not

mechanically lock open but rely on a strong friction cam surtace against the

blade. Factory-made gravity knives have various Vpes of buttons, triggers'

and fulcrum levers, which usually are used to release the blade from both

the open and the closed positions'6

These knives are illegal. It can sometimes be. difficult to tell from a

photograph, so if you are going to examine the knife, try to take a video'

Also, most police repofts will indicate if it is a "gravity" knife'

:i:

6 Description from WikiPedia.
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d. Regular Folding Knife - Legal

L'-'t'-

The first picture is a folding hunting knife, also known as a buck knife.

It is opened by placing a nail into the groove to which the red arrow points

and then pulling. This type of knife is legal.

The second picture is of a pretty nasty tooking knife, but it too is legal.

The knife is opened by applying thumb pressure to the stud, to which the

red arrow points. Even though the blade is serrated, that is not one of the

objective factors which determine the legality of the knife.

In the second picture, a blue arrow points to a screw, which is also

circled in blue. This screw is what holds the knife either closed or open' In a

lot of older knives, this screw eventually gets worn out. When that happens,

the knife no longer stays closed, and may open even without pressure being

applied to the thumb stud. It is these kinds of knives that are problematic

for prosecutors. The knife was originally Iegal, ii's ciesign is legal but

because of wear and tear, it has become similar to a switchblade. It is

unlikely that a jury would find that an old screw was proof beyond a

reasonable doubt. Thus, when the knife in question is old, I have suggested

that the case be dismissed with a stipulation that the knife in question be

destroyed.

!
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e. Folding Knife with Seatbelt Cutter - Legal

This is a "rescue" knife. The red arrow points to a metal point on the knife
which is used to break the glass in the event of a car accident. The blue
arrow is pointing to a secondary blade, which functions much like an letter.
opener and is designed to be a seatbelt cutter. This particular knife even has
the logo of a fire depariment on it. Also note that it has a thumb stud on the
blade which is used to open the knife. I have encountered numerous designs
of this type of knife, from difterent manufacturers and every single one of
them has not been an illegal switchblade.

If you see this type of "rescue" knife, it is almost certainly not a switchblade.
But, the main screw to which the yellow arrow points, may be loose if it is an
old knife. In that case, the blade may open with the flip of the wrist if swung
hard enough.

l*
F'
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f. Folding Knife with Robotic A.ssist - Legal

In this picture, the blue arrow
points to the thumb stud. The
red arrow is Pointing to a lever,
which is part of the blade itself.
When downward Pressure is

applied to this Part of the blade,
the knife will swing oPen' This
feature is called "robotic assist."
This is exactlY the tYPe of knife
which is now legal under the
Karnette amendment, because
pressure is onlY aPPlied to the
blade. Unlike the "illegal"
switchblade, there is no button
on the body of the knife'

This picture shows the kni
it pops open. The red arrow is
still pointing towards the same
protrusion of the blade as it was
pointing to in the first Photo.
This knife has the safetY
characteristics listed under PC

653k, it has a thumb stud and a

propensity to staY closed. That
is, it locks into both the open
and the closed Positions.

These types of knives are the
most common mistakes. TheY
look like switchblades, the blades
spring open and so Police officers
believe in good faith that this is
an illegal knife. However, the
legislature clearly states that this
type of knife is legal. The
manufactu rer sPecifi ea llY
engineered the knife in this
fashion, so that it is legal in CA'

fe once
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VII. Is it a "dirk or dagger" under PC 12O2O?

a, Dirk
b. Dagger

This knife is both a dirk and a dagger. It is illegal to carry if it is concealed.

The dagger is a fixed-blade knife, notice that the blade cannot be moved.

The only way that is legal to carry this knife, would be for it to be visible in a

sheath (also pictured) around a person's waist. If the knife is in the same

sheath, but not on a person's waist or if it is hidden in a pocket, then it is
illegal under PC LZ,OZA. Note, that there is not as much of a need to view

knives for this offense, as the type of knife itself is rarely at issue.

L4



c. Fixed-blade Knife

d. Diver's Knife

Note, even a steak knife can be
considered a hidden dirk or dagger
as it is a fixed blade knife. A
screwdriver which a person is
carrying "for protection" is also a

stabling instrument which is easily
accessible for use and would qualify.

This diver's knife is
also a dirk or dagger.
It comes with a

sheath, but the sheath
is designed to be worn
around the ankle - not
at the waist.
Additionally, it is
usually covered by
pants and is thus both
not worn around the
waist and not worn in
an open manner.

15



e. Switchblade Dilemma
i, peaple v, plumlee

The difference between PC 653k and PC 72OZO is rather clear. The
former applies to knives with folding blades, the latter to knives with fixed
blades. If a folding blade knife is locked into its open position and carried
around in a concealed matter, then it would also fall into pC I2OZA.

Recently, sJpD officers started charging pc 12020(aX+) in their
citations for switchblades, which are carried in the closed position. The Gang
Investigations Unit at SJPD conducted a training for officers, in which they
informed them of the decision in people v. plumlee, 166 cal.App.4th 935
(2008). The 5th District carifornia court of Appeal ruled that:

"switchblade knife found in defendant's possession was a
dirk or dagger within meaning of statute prohibiting
carrying of a concealed dirk or dagger, even though it was
concealed in its closed position, since statute stated that a
knife that was not a switchblade could be a dirk or dagger
only if the knife was open; by implication, a switchblade
knife could be a dirk or dagger even in closed position.,'

The Court used some interesting logic and analysis by implication to
arrive at its opinion. The issue of whether to charge pC 12020(a)(a) in cases
where there is a clear violation of PC 653k is one that should be decided on
a policy level at each district attorney's office. I leave that to the charging
deputies. Nevertheless, some uniformity in charging would be a worthwhile
goal.

L6



VIII. Suggested policy Changes
a. fnitial police Report Documentation

The sJpD and other departments currenry have the technorogy toproperly document the off€nses. I am confident that officers on the streethave access to a digital camera either in the field or at the evidence drop-offlocation' It would!e vev helpful if officers *"." required to take a picture ofthe knife for Pc 653k offenses and at least write a brief porice report. Thiswourd be simirar to requiring DMV printouts for vc r46a7.1 cases.
b. Citation Review / Charging

The district attorney's offlce could set up some sort of citation review,prior to charging' This would save both the arresting agency and the districtattorney's office a rot of money and man hours on cases that shourd nothave been charged in the first prace. The .r-.'urging deputy shourd at reasthave a photograph or a description of the irtegit knife, prior to charging it.The current situation is one in which the poric"e department does not provideenough information to the charging oepuiy. This wourd avoid the cases thatmake it alr the way to pre-triar conferences, onry to be dismissed.
c. pre_trial Conference / Evidence Check

The current procedure for a member of the district attorney,s office tolook at evidence is meaievul. i, is necessary to schedure an appointmentseveral days in advance and then go to the evidence warehouse at 15BBbMonterrey Highway. The sJpD onry has one person, officer Guerrero, fromthe court liaison unit who is authorized to alrow DA's to look at evidence. Irealize that the district attorney,s office cannot dictate poricy to the sJpD,but at the same time the current policy only impedes the swift resolution ofcases' perhaps a weekry appointment time to view evidence for DA,s courdbe set uF' The officer could then be emaired the sJpD report numbers andgather the evidence ahead of time. A change in poricy wourd benefit bothmembers of the prosecution team

d. Jury Trial

It is difficurt to judge jury appear without sorid data. It wourd be ofsreat use to take a pc 6s3k case to t.i"i 
"; ;;r; "";";;r* *nr, happens.

Iff;;:?::;.''.e a way ro gause *re viaiir,r, "r.u*, *-o"to,nn"_trne the
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A switchblade knife as defined in Penal Code section 6fikr can also be a dirk or

daggerconcealed on the person as defined in section L2020, even if it is concealed in its

closed position. The superior court erred when, taking the contrary view, it refused to

hold defendant Gary Plumlee to answer to a charge of violating section 12020 and-lalgr

V

lsubsequent stafutory references are to the Penal Code unless othenryise noted.



denied the People's motion to reinstate the charge. The record reveals rational grounds

for holding Plumlee to answer, so the charge must be reinstated'

FA

The district attomey filed a felony complaint against Plumlee on December 4,

2006,charging two counts: carrying a dirk or dagger concealed upon the person

($ 12020, subd. (a)(+) and using or being under the influence of methamphetamine

(Health & Saf. Code, $ 1 1550, subd. (a)). For purposes of determining probation

eligibility under section lxl3,subdivision (eXa), the complaint alleged that Plumlee had

committed three prior felonies.

At the preliminary hearing onNovemb er 9,2007,a sheriffs deputy testified that

he saw Plumlee at the casino at the Tule River Indian Reservation on Augu st26,2006'

plumlee was "constantly moving around unable to stay still." Believing Plumlee was

intoxicated, the deputy approached, obtained consent, and performed an evaluation' The

deputy arrested and searched Plumlee after concluding that he was underthe influence of

an illegal stimulant. In the left front pocket of Plumlee's shorts was a folding knife in its

closed position. There was a button on the knife which could be activated with a sliding

motion of the thumb. The deputy tried it and found that the blade was spring-loaded and

opened a fraction of a second after he pushed the button' The blade was about three

inches long. The deputy described the knife as a switchblade- He also took a urine

sample from Plumlee, which later tested positive for methamphetamine'

The People asked the court to hold Plumlee to answer to the two counts' Plumlee

conceded that there was sufficient evidence to hold him on the drug charge' He argued

that he should not be held to ansryer to the charge of possessing a dirk or dagger,

however, because "folding knives are not dirk[s] or daggers unless they are carried in an

open and locked position." He asserted that he could-1t be charged with possessing

a switchbtade, a misdemeanor. The dirk-or-dagger offense is a wobbler; here it was

charged as a felonY.



The court accepted Plumlee's position after inquiring about the knife's operalton:

"TT:[E COURT: By operating with the thumb and pressing this

lever or buttoq then did it come strarght out of the handle or did it-
tll tlll

"TT:B DEFENDANT: It comes sideways'

"TTIE COIIRI: It looks like it comes sideways' tlil " tll
..MR. SOLTESZ [defense counsel]: ... From the picture it looks like

a sideways knife'

..T}G COURT: It does' I,m going to find that it does not

conform to the statutory language of a dirk or dagger. But he would-he
could be found criminally liable as a misdemeanor'"

The court held Plumlee to answer to the drug charge. It also held him to answer to

a misdemeanor weapon charge, though the record is gnclear regarding exactly which

charge. At the hearing, the court said yes when defense counsel asked if it was "a4l'l

misdemeanor,,, but this cannot be correct, since secti on4l7 requires drawing, exhibiting,

facts that are not at issue here. On appeal, the parties agtee that the
or usrng a weapon,

court must have intended a misdemeanor charge under section 653k'

The people filed a motion pursuant to section 871.5 to reinstate the section l2O2O

charge, which was heard on Decemb er 4,2001 . The parties agreed that the knife was a

switchblade and was found in the closed position. The court found that, under those

stipulated facts, the offense was a violation of section 653k,which makes it a

misdemeanor to carry a switchblade knife. It ruled tha! because section 653k is "avery

specific statute," section lz}2}"does not apply." The People's motion was denied and

this appeal followed.

DISCASSION

In reviewing the court's denial of the prosecution's section 871.5 motion to

reinstate the charge, we disregard the ruling on the mption and directly examine the

magistrate's decision to dismiss at the preliminary hearing (People v' Massey (2000) 19

)



Cat.App.4th2A4,2IO.) We reviewthe magistrate's legal conclusions de novo, but are

bound by any faetual findings the magistrate made if they are supported by substantial

evidence. If the magistrate makes no controlling findings of fact, we review the record

independently. If, in carrying out an independent review, we determine that the evidence

supplied a rational ground for holding the defendant to answer, we must reinstate the

charge. (People v. Slaughter (198a) 35 Cal.3d 629,639-640-)

It is undisputed (1) that the knife had a three-inch blade which sprang open from

the side of the handle when abutton was activated with athumb; (2)thatthis meant it

was a switchblade; and (3) that it was found folded and closed inside Plumlee's front

pants pocket. We must determine whether a knife of this description is a dirk or dagger

within the meaning of section 12020. This is a question of law that we decide

independently.

Section 12020 Provides:

..(a) Any person in this state who does any of the following is

punishable by imprisonment in a county jail not exceeding one year or in

the state prison: tlll .tll-l

*(4) Carries concealed upon his or her person any dirk or dagger."

Section l2Izl,subdivision (c)Qa) defines "dirk ot dagger":

"As used in this sectiorq a 'dirk' or 'dagger' means a knife or other

instrument with or without a handguard that is capable of ready use as a

stabbing weapon that may inflict great bodily injury or death, A
nonlocking fotding knife, a folding knife that is not prohibited by Section

653k, or a pocketknife is capable of ready use as a stabbing weapon that

may inflicigreat bodily irj,rry or death only if the blade of the knife is

exposed and locked into position-"

Section 653k provides:

"Every person who ... carries upon his or her person " ' a

switchblad* tttifr having a blade two or more inches in length is guilty of a

misdemeanor.

4



"For the purposes of this section, 'switchblade knife' mezlns a knife
having the appearance of a pocketknife and includes a spring-blade knife,

snap-blade knife, gravity knife or any other similar type knife, the blade or
blades of which are two or more inches in length and which can be released

automatically by a flick of a buttorl pressure on the handle, flip of the wrist
or other mechanical device, or is released by the weight of the blade or by

any type of rnechanism whatsoever. 'switchblade knife' does not include a

knife that opens with one hand utilizing thumb pressure applied solely to
the blade of the knife or a thumb stud attached to the blade, provided that

the knife has a detent or other mechanism that provides resistance that must

be overcome in opening the blade, or that biases the blade back toward its

closed position."

To determine whether the magistrate erred in this case, we must interpret these

statutes. In interpreting a statute, our objective is "to ascertain and effectuate legislative

intent." (Peopte v. Woodhead (1987) 43 CaI.3d T002,1007.) To the extent the language

in the statute may be unclear, we look to legislative history and the statutory scheme of

which the statute is a part. (Peopte v. Bartlett (1990) 226 Ca1.App.3d244,250.) We

look to the entire statutory scheme in interpreting particular provisions "so that the whole

may be harmonized and retain effectivene ss." (Clean Air Corctituency v. California

State Air Resources Bd. (1974) 11 Cal.3d 801, 814.) "In the end, we "'must select the

construction that comports most closely with the apparent intent of the Legislature, with a

view to promoting rather than defeating the general purpose of the statute, and avoid an

interpretation that would lead to absurd consequences." [Citation.]"' (Torces v.

Parkhouse Tire Service, Inc. (2001) 26 Cal.4th995, 1003.)

The meaning of the language in section l2l20is fairly straightforward.

Subdivision (dQ$ of that section states that a folding kmfe not prohibited by

section 653k-i.e., a knife that is not a switchblade-can be a dirk or dagger only if the

knife is open. This implies that a folding knife that rs prohibited by section 653k-a

switchbladHan be a dirk or dagger even when it is closed. The reference to

section 653k here would have no point if the Legislature did not intend to treat

sWitchblades differently from other folding knives in exactly this respect. In reaching our

5



conclusion, we agree with the dictum rn In re Luke W. (2001) 88 Cal.App.4th 650, 656,

that "[s]ection 12020, subdivision (c)(za) does not exempt from the definition of 'dirk or

dagger' folding knives prohibited by section 653k."

Further, this is not a case in which a more specific statute with a lesser penalty

prohibited the same conduct as a more general statute with a greater penalty,

necessitating a charge under the more specific statute. This specific-over-general rule

applies only where each element of the more general offense is also an element of the

more specific offense, or it appears from the entire context thataviolation of the more

specific statute will result in a violation of the more general statute. (People v- Walker

e00Z)29 Ca1.4th577,585.) The dirk-or-dagger offense has an element not included in

the switchblade offense: A defendant must conceal a dirkor dagger on his or her person

to violate section lzalo,but need only caw a switchblade to violate section 653k- As a

result, a violation of section 653k will not always result in a violation of secti on I202a,

subdivision (aX+). The switchblade offense is therefore not more specific than the dirk-

or-dagger offense for purposes of the specific-over-general rule. As a result, the choice

between the two applicable statutes was within the prosecutor's discretion. (See Dwis v.

Municipal Court (1988) 46 Cal.3d 64,8I ["District attorneys are continually faced with

factual situations ... which would legally support the filing of either felony or

misdemeanor charges" and must exercise discretion in choosing between them].)z

From all we have said, it follows that Plumlee's switchblade was a dirk or .lagger

if it was capable of ready use as a stabbing weapon that could cause great bodily injury or

death. The magistrate made no finding that it did not fit this description, so there is no

fac,hnlfinding to which we must defer. The question is whether a rational ground

2We are not presented with the situation in which the magistrate exercises his or

her power to reduce a wobbler charged as a felony to a misdemeanor. ($ 17, subd. (bXS);

people v. Wlkinson QO}$ 3ts Cal.4th82l, 840.) He1e, the court held that section L2020

did not apply at all-not ti6 *applied but that the ofiFense should have beqn clQrged as a

misdemeanor.
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existed for finding that it was such a weapon. We conclude that a ground did exist: The

knife was found in Plumlee"s front pants pocket, it could be opened in a fraction of a

second with the push of a button, and it had a three-inch blade.

Defendant claims the court found that the knife was not capable of ready use as a

stabbing weapon; however, we do not see any support in the record for his position. To

the contrary, the court foundthat the knife was a "sideways knife" and "does not conform

to the stafutory language of a dirk or dagger," We do not read this statement as a finding

that the knife was not capable of ready use as a stabbing weapon. In any event, even if

the court had made that finding, it would not have been supported by substantial

evidence. The fact the blade emerged from the side of the handle provides no support for

the conclusion that the knife was not capable of ready use.

To summarize: The court's decision to dismiss was based on the mistaken view

that aswitchblade cannot be a dirk or dagger. It made no controlling findings of fact.

The widence presented at the preliminary hearing included arational ground for

believing Plumlee committed the charged offense, aviolation of section 12020,

subdivision (aX4). Consequently, we conclude that the court erred as a matter of law and

the charge may be reinstated.

7



DISPOSITION

The order denying the People's motion to reinstate the complaint is reversed. The

trial court shall reinstate count one of the complain! alleging that Plumlee violated

section l2}z},subdivision (a)(a).

Wiseman, Acting P.J
WE CONCUR:

Levy, J

Kane, J

8



RotsD

flO nc
Atbi' n'*rufon 4
4nou,'^y Ir,ewro' f{eini

7lo"u--yvt C

ctd

12o2a@)(
12a2a@)(
12020(a)(1
noza@)(
fio2a@)(
Qoza@)$
fiazo@)(1
1202o(a)(1
Qa20@)(1
1202o(a)(1

653k

12001.1

t 202A@)(1 ) - handgrenade

) - air gauge knife

) - belt buckle knife

) - cane sword

) - lipstick case knife

) - shobi-zue
) - writing pen knife

) - ballistic knite
) - metal knuckles

) - nunchaku
-b

S g ot,

12o2o(a)(11
1202a@)()
12020(a)(1)
12020(a)(1)
12020(a)(1)
12020(aX1)
12a2a@)()
12020(aX1)
12020(a)(1)
12020(a)(1)
12020(a)(1)
12o2o(a)(1J
12a2a@)Q)
12020(a)(3)
1202a@)$)
1202A.1
na21(aX1)
12021(aX2)
12021(cX1)
12021(dx1)
12a21@)
12021(gX1)

blackjack, sandclub

- shuriken

- camouflaging gun container

- cane gun

- unrecognizable firearm

- undetectable firearm

- wallet gun

- flechette dart

- bullet with exPlosive agent

- unconventional Pistol

- multiburst trigger

- short-barreled shotg un/rifle

- zip gun

- large capacitY magazine

- concealed exPlosive substance

- dirk/daqqer

-e-omPotrf nuckles

12021(gxz)
12021.1
12023

22410
24310
24410
24510
24il4
24710
30210(a)
30210(b)
31500
32900 --.a'2 \t
+agptfu.r,:i-11.Uryf+l^ r r Le+o_ t fra*n z,

iiOOO 
oe brur.rrt- Lrnl-+,h k.i,r t-i.r.rir ;19 ''

3231'0
19100
21310_
21710
2e800(aX1)
2e800(aX2)
29805
2e815(a)
29820
2e825(a)
2e825(b)
2ee00(a)(1)
25800

21510

20810(a)

1e200(a)

2A310
2.A410
20510
20610
2A71A
2091 0
21110
21810
22A10

)
10



12A24
12025(a)(1 ) - {forms 1 - 7)
12a25@)(2) -- {forms 1 - 7)
120"5(a)(3) -tlorms i -7)
12A31 (aX1) (fo,rns I - 5)
12034(a)
12a34$)
12a34(c)
12a34G)
12035 * criminal storage of firearm
12036 - child &ccess to firearm
pa40
1207o(a)
12o72(a)(1)
12072(a)(2)
12072(a)(3XA)
12072(b)
12076 (bX1)
12076(c)(1)
12081(bX6)
12083(a)(3)
12083(c)
12085(a-d)
12090
12094
12101(a)
12101(b)
12125

12220(a)
12220(b)
12280(a)
1 2280(a)(2) - allegation
12280(b)
12280(b)
1228a@)
12280(c\
122BAG) - allegaiion

1 7500
25a00(a)(1) (forms 1 '7)- u*J+.r]l<-
25a00(a)(2) (forms 1 -
25a00(a)(3) (fcrms 'i -
25850(a) (forms 1 -7)
2610c(a)
26100(b)
26100(c)
26100(d)
25100
25240
25300(a)
26500(a)
275Ao@)
275oa(bJ (3 forms)
27505(a) (7 torms)
27510 (B forms)
2821o(b)
28215(b)
29525
2845s
28465
29010
23900
23920
2961 0
29650
32000

32625(a)
32625(b)
30600(a)
30600(b)
30605(a)
30605(b)
30610(a)
30610(b)
30615

7) guf i.cvr
7)

12303
12303.1(a)
12303.1(b)
12303.1(c)
123A3.2
12303.3
12303.6

18710
18725(a)
18725(b)
18725(c)
18715
18740
1 8730



12304
12308
12309
1T1a@)
12310(b)
12312
12316(aX1XA)

18735(a)
18745
18750
18755(a)
18755(b)
18720
30300(a)(1)
30300(a)(2)
30300(a)(3)
30305(aX1)
30305(bx1)
30310
30306(a)
30312(a)
30315
30320
20110(a)
20110(b)
31360(a)

123
123
123
123
123

6(a)(1
6(a)(1
6(bx1
6(bx4
6(c)
7(a)
8(a)
0
1

1

1

1

1

1

1

1

B)
c)X

)

)

23
23

1

1

1

1

1

1

1

232
232
2355(a)
2355(b)
2370(a)

124A3.7 - tear gas
12422

12524
12551
12552
12553(a)
12533(b)
12582

12651 - stun gun
12655

128o2(b)

22810
22910

334'10
19910
19915
20150
20155
2001 0

22610
1 9405

31620(b)



Meffi d+tofr'-Prr$on Enhaqtregnernts

PC1203(k):1)Newoffense=serious/violentfelonyAND
Z) def is currently on-"fetonr#probation

PC1203.06 r) nersonl!::" o'a firearm during specified crimes, or attempts:

Robbery (PC211)

KidnaPPing (PCZA7,2A9, 2A9'5)'
PC 2BB

PCasg/a60(a)' RaPe (PC 26L,262 or 264'1)
PCZZO
Escape (PC 4530 or 4532)
Carjacking (PC215)

Aggravated maYhem (PC205)

Torture (PC 206)
PCzBB.5
PC136.1 or L37 (felonY)

.PC 286
PC28Ba
PC 289 or 264't
Ptzog
nggit*t"d arson (PC 451'5) '

r*of:'the:a bove'"eha rgesdnd i s
.-A) def has a'previous"convictionJop-ol' 

.eharged-with..a-new"felony in-which def Inras personal ly arqed.

. with. a,fi;ear;rn- at-anyti'me-durifl9*its"tommission-or attempted

co m missi on orwas"u n I awfu I ly. armed -with" a fi rea rrii"'at'ihe-ti m e

of.-arrest'for the new felonY-

Must be charged and^p.{-qy.el

'.used a firearrn,, = display in a menacing manner, fire, intentionally strike or

hit a person

"armed with a fireaim" =.knowingly carry or have available for use as a

Means of oftense or defense.

PC1203.075: Personal infliction of GBI during specified crimes:

Murder
Robbery (Pc211)
Kidnappin g (PC207, 209, 209.5)



PC 288
PC4se/460(a)
Rape (PC76L,267 or 764.1j
PCZZA

Escape (PC 4530 ar 4532)
PC 289 or 264.I
PC 286
PCZBBa

Carjacking (PC215)
PCZBB.5

PC269

Must be charged and Proven

PC1203.08: New charge = a*desiEoated*felony AND' ---- --- 
",priors*'dor*o**.-parate^designated*felonies*withinJ0*yeats.

Desisnatedreronies:1e7,|B,rryri#rZ;ii1i;l$,,#ji!rti;,:::;t^it4.,,

262(aX5) , 4591460(a),270 with GBI

PC1203.085: j

a) New offense = non-alternative felony AND

Def on+parole for a violenflserious felony

b) New offense = violenVserious felony AND

Def on"'parsle for anY felonY

Must be charged and Proven

pC 1203.09(a): Victim in new ofiense is 60 or older AND def inflicts GBI AND charge is

One of the following (or attempt to commit):
rB7, 7Lr,2A7, t}g, 459 | 460 (a), 26 1 (ax 2), 26L(a)(6 )' Z 6 2 (a)( 1 )'
262(a)(fl , 220, 7L5,209.5

pC LZ0ZZ53(g): Def used or discharged a gun during specified offense (or attempt)_-

LB7 , 203, 2A5, t07, 2Ag, 7A9.5, ZrL, 2r5, 22A, 245(d), 26L,262'
264.L, 286, 288, 288.5, lBBa, 4500, 450 1, 4503, any felony

Punishable by death or life imprisonment
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Maureen WEEEsams = Fwdl R.e: LEsEof frcquemt[y ersed/appEEeab[e prmha€Eont

EnetEgrbiEEty cEauses

Fmrn:
Tet
Date:
Serbjeef,:

[-ance Daughedy

Maureen Williams

4126/20L15:28 PM

Fwd; Re: List of frequently usedlapplicable probation ineligibility clauses

Maureen,

I had Kathy just send me this list and I thought I would pass it along to you just in case it is something your

atborneys don't have, but woutd like. i am not trying to insinuate anything by sending it to you. Also, if you

have any lists tike this that you use on your team, I would love to get a copy'

Lance

>>> lGthy Storton 4126/20LL 4:72P14 >>>
Lance, here are two lisb i put together in 2009. I'm sure neither is exhaustive.

L PROBATION: Presumptive v. Absolute lneligibility
Probation ineligibility is either presumptive (i.e., the judge has discretion to
grant probation in an unusual case) or absolute (i.e., prison is mandatory).

A. Absolute Probation Ineligibility: Court has no discretion to strike, stay, or dismiss
these allegaiions. Def must go to prison. Examples:
1 . P.C.1203(k): committing a serious or violent felony while on probation for any

felony offense.
2. P.C. 1203.06 ("use a gun, go to prisen"): personal use ef a firearm during

specified crimes (e.9., robbery, carjacking, kidnapping, es€pe, residential
burglary, threatening a witness).

3. P.C. 1203.065(a): specified sex crimes
4. P.C. 1203.066: sp*iinea sex crimes
5. P.C. 12A3.07: various drug offenses
6. P.C. 1203.075: personally and intentionally inflicting GBI during specified

crimes (e.g., robbery, carjacking, kidnapping, escape, residential burglary)
7. P.C. 1203.08: conviction of a designated felony where def has two prior

designated felonies rrvithin 10 years (designated felonies include kidnapping,
robbery, carjacking, assault with a deadly weapon or firearm, and residential
burglary)

8. P.C. 1203.085: conviction of a nonalternative ("straight" felony) where def is on
parole for a serious or violent felony; or, conviction of a serious or violent felony
where def is on parole for any felony.

9. P.C. 1203.09(a): specified crimes against vulnerable victims (the aged or the
disabled)

10. P.C. 12022.53(9): firearm use or discharge during specified crimes.
B. Presumptive Probation Ineligibility: Def is not eligible for probation except in an

unusual case where the interests of justice would best be served if the person is
granted probation. ExamPles:
4. P.C.'462 first degree burglary

filellC:\Documects and Settings\MWilliams\Local Settings\TempUGgrpwise\4D8700C8... 4/27/201I
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2. P.C. 1203(e): various crimes, including any felony where the def has two prior
felony convictions of any tyPe :

3. P.C.12A3.A45: theft of an amount exceeding $100,000
4. P.C. 1203.046: conviction of P.C. 653j (soliciting a minor to commit a specified

felony).
5. P.C.- 1203.048: computer*related crimes where the taking or damage exceeds

$100,000
6. P.C. 12O3.A49: food stamp fraud exceeding $100,000
7. P.C.1203.065(b): specified sex crimes
8. P.C. 12O3.073: various drug offenses
9. P.C. 1203.09(f): specified crimes against a victim age 60 or older

>>> Lance Daugherty 4l26\Afl 2:26 PM >>>
Kathy,

I was hoping to give the BAT team a list of the frequently used or applicable probation ineligibility clauses so

they can make sure all allegations are appropriately charged on their cases. Particularly the allegations that the
couft has to impose or follow. If you have a list let me know. Thank you'

Lance Daugherty
Supervising Deputy Dishict Attcrney
Sanh Clara County District Atborney's ffice
Burglaryi Assault and Theft Team
70 W6t Hedding Street
San Jose, CA 95110
(+08)792-2e87

file://C:\Documents and Settings\lvl$Villiams\Local Settings\TempDGgrpwise\4D87O0C8... 4127/2011
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ARNOI. DSCHWAFZENEGGEFI' Govemor

STATE OF TRANSPORT ATION AND HOUSING AGENCY

DEPARTMENT OF MOTOR VEHICLES
LICENSING OPERATIONS DIVISION

DRIVER SAFETY HEADOUARTERS
P.o. Box 187010, lws J256
SACRAMENTO, CA 9581 8-701 O

(91 6) 657-z130 { FOR D SE Y

126 -

ADMINISTRATIVE PER SE

NOTICE OF FAILURE TO FILE OR

DISMISSAL OF CRIMINAL CHARGES
(SS23140, 2g152or 523153 Vehjcle Code (VC))

$13353.2(e)(f) Vc

Residence (

DISTRICT ATTORNEY'S STATEMENT

Criminalcharges related to the arrest of the above-named driver under SS23140 ,2g152,or $23153 vC have not been filed by

the District Attorney or were dismissed by the court because of lack of evidence'

A driver has a renewed right to requebt a hearing on an Administrative Per se (0.05% or 0-08% BAc) suspension by the

department. g1 3353.2(f) VC requires a detailed exllanation *p""itying *hich evidence was defective or lacking and why such

evidence was considered defective or lacking. Attach a separate snlet, if necessary, and any relevant supporting documents'

flhis section does not apply il the driver re-fused to submit to or failed to complete a chemical test')

CHECKTHE APPROPRIATE BOX(ES) AND EXPLAIN FULLY BELOW:

fl rrusurrtctENT PRoBABLE cAUSE

f] uruuwruLARREST
tr o""utocy oF cHEMIoAL TEST EQUIPMENT AND/oR coMPLIANcE Wlfi TESTING PRooEDURES

fl o*ren

I certify under penalty of periury, under the laws of the state of california, that the foregoing is true and correct.

DISTRICT ATTORNEY
DISTRICT

TELEPHONE

)

DS7O2(BEV.612006)

NAME

WHITE- DMY PINK - DISTRICT ATTOBNEY

ZIP CODESTATE
CITY

YELLOW- DRIVER

A Public Seruice AgencY



NOTICE OFNEWFELONY IN ADDITION TO

PENDING FELONY CAStr

Previously Filed Felony Case

Name:
Docket:
Next Court lDatelTime:
D.A. File No. (if known):

Newty Filed Felony Case

Charges:
12022.1 Alleged? )Es No

D.A. File No. (if known) :

CEN (if applicable):
Status:

BAJL

Notation on CJIC Rap of this Noticet-
By: Date:

o.R- IN CUSTODY WARRA}IT

DEPUTI'D.L/ CLERX,

please route this Notice to records for placement with

the PreviouslY Filed Case-

f,:{3m'.6/96

Outo


