

DUI Drugs/VC23103.5
6/6/2013
Page 3


June 6, 2013



OFFICE OF THE DISTRICT ATTORNEY
MARIN COUNTY, CALIFORNIA
	
Prevention  Prosecution  Protection	Edward S. Berberian
	District Attorney
Barry G. Borden
CHIEF DEPUTY DISTRICT ATTORNEY



Robert R. Guidi
CHIEF INSPECTOR



Peggy M. Toth
ADMINISTRATOR

*
November 14, 2018
Page Two

______________________________________________________________________________________________________________________________________
MAIN OFFICE: 3501 CIVIC CENTER DRIVE, ROOM 130, SAN RAFAEL, CA 94903-5207  TEL: (415) 473-6450  FAX: (415) 473-3719
To:       All Attorneys, Inspectors and Victim Witness Advocates

From:  Edward S. Berberian, District Attorney


[bookmark: OLE_LINK3][bookmark: OLE_LINK4]OFFICE OF THE DISTRICT ATTORNEY
MARIN COUNTY, CALIFORNIA
	
Prevention  Prosecution  Protection	Error! AutoText entry not defined.
	District Attorney
Error! AutoText entry not defined.
CHIEF ASSISTANT
DISTRICT ATTORNEY



Error! AutoText entry not defined.
ASSISTANT DISTRICT
ATTORNEY – CRIMINAL



Error! AutoText entry not defined.




*
* (date)
Page Two



__________________________________________________________________________________________________________________________________________
MAIN OFFICE: 3501 CIVIC CENTER DRIVE, ROOM 130, SAN RAFAEL, CA 94903-4196  TEL: (415) 499-6450  FAX: (415) 499-3719
FAMILY SUPPORT: 4380 REDWOOD HWY., STE A-1, SAN RAFAEL, CA 94903-2110  TEL: (415) 507-4068  FAX: (415) 499-6436
Re:       DUI Drugs/VC23103.5 Policy


I. INTRODUCTION 

The Marin County District Attorney's Office's primary mission is to keep Marin safe and enhance its quality of life. This mission is met by vigorous, aggressive yet compassionate prosecution in dealing with those who prey upon our citizens. The guiding values associated with that mission are protection, prosecution and prevention. 

Driving under the influence directly implicates the District Attorney's mission and guiding values.  For years, driving under the influence has been one of the county's most committed offenses.  However, in recent years driving under the influence of drugs, both legal and illegal, has risen in prominence in this county.  Law enforcement agencies in this county have reported measurable increases in DUI drug arrests over the past several years.  And this rise is consistent across the state.  For example, in a recent statewide survey by the Office of Traffic Safety, more roadside drivers tested positive for drugs than for alcohol.  As such the just and appropriate prosecution of drug DUIs is vitally important for the protection of the people of this County.

The question has risen whether different disposition approaches should exist between a strictly alcohol DUI case and non-alcohol based drug DUI case.  Complexities of proof and relative criminal culpability of the respective actors' leads to the conclusion differing sentencing approaches may well be appropriate in at least one sub-set of a drug DUI case.  That sub-set involves an individual taking medication under a doctor's orders as opposed to being a serial inebriate or an addicted drug user/abuser.

The legislature equips prosecutors with an alternative means for achieving a just result in DUI drug cases.  That remedy is lesser-related reckless driving with drugs charge, a violation of Vehicle Code 23103/23103.5 reduction.   A 23103/23103.5 allows a prosecutor to reduce a DUI drugs, to a lesser included offense with reduced maximum penalties while still maintaining mandatory fines and fees, probation, an education component, and possible incarceration.  Most importantly, a 23103/23103.5 reckless offense is priorable in future DUI prosecutions.  Although there are similar statutory alternatives for a strictly alcohol-based DUI, the Marin County District Attorney does not intend to modify its current position and will not offer or accept a "wet reckless" plea in an alcohol based DUI case.




On careful review of the charges and in keeping with our mission and core values, the Marin County District Attorney's Office has chosen to adopt a 23103/23103.5 reckless policy in a limited sub-set of DUI drug cases.  It is hoped that this new 23103/23103.5 reckless policy will provide County prosecutors with an additional meaningful, flexible, and consistent alternative for addressing the serious crime of driving while under the influence of a drug.  This policy clarification on DUI drug cases is going to be implemented immediately on a six-month trial basis.  After six months a review of the program will occur and a decision on its on-going utilization will be made.

 The guidelines for when and how the 23103.5 reckless charges are to be employed in this County are set forth below.


II. GUIDELINES FOR ACCEPTING A VC SECTION 23103.5 REDUCTION 

Plea bargaining in general, and specifically the act of agreeing to a plea to a lesser related offense is an act of prosecutorial discretion.  As such, any reduction to a lesser related offense must be informed by the facts of the specific case alongside general principles of consistency, fairness, and most importantly public safety.  

For those reasons, the following guidelines are set forth that authorize an individual prosecutor to extend a VC 23103.5 reduction on a DUI drug case:

1. [bookmark: _GoBack]CRIMINAL HISTORY – In general, the longer and more serious the nature of a Defendant's criminal history, the less leniency is implicated by the situation and hence the less likely a Defendant is to receive a reduction to a VC23103.5.  In general a longer criminal history evidences greater personal criminal culpability and likelihood for recidivism in the future.  An individual prosecutor may decline to offer a VC 23105.5 reduction based on the prior criminal history alone;

1. PRIOR HISTORY OF DRIVING UNDER THE INFLUENCE RELATED CONDUCT – Given the possible consequences of Driving Under the Influence, the presence of a prior DUI, involving either alcohol or drugs, within ten (10) years of the current offense shall disqualify an individual for a to a VC23103.5;

1. TYPE OF IMPAIRING DRUG – To qualify for VC 23103.5 reduction needs to be a legal drug under California law and taken under the direction of and within the scope of physician's orders;

1. INTERESTS OF THE VICTIM –In general, physical injury to another person or damage to the property of another person evidences a higher level of impairment and dangerousness and may alone be the deciding factor weighing against granting of a VC23103.5 reduction.  Further, pursuant to Marsy's law, the wishes of a victim shall be considered;



1. EXPERT OPINION OF WITNESSES ON LEVEL OF IMPAIRMENT – As the level of impairment of a Defendant is not always obvious from a dry police report, the opinion of the investigating officer and consulting toxicologist or criminalist shall be considered and may disqualify a Defendant from a  reduction to a VC23103.5


III. MINIMUM TERMS & CONDITIONS FOR VEHICLE CODE 23103/23103.5

Below are the minimum terms and conditions for any 23103/23103.5 reckless driving.  Circumstances of the case may merit upward deviation and/or inclusion of additional probationary terms, described below:  

1. 3 year conditional sentence 
1. Lead a Law Abiding Life
1. Pay a Penal Fine: $683
1. Pay a Restitution Fine: $140
1. Pay a Probation Revocation Fine: $140
1. Pay a Court Security Fee: $40
1. Pay an Administrative Screening Fee of $25.00
1. No use, posses or transport illegal/non-prescribed drugs
1. Do not refuse to take a chemical test if requested by a peace officer due to a detention for driving under the influence 
1. 6 Week/12 hour VC23103.5 DUI School 
1. Additional Drug Education Course as the situation merits (i.e. 3 Drug Counseling Sessions,  14 NA meetings, or 8 hour online drug abuse course)
Examples of terms that could be imposed on Case by Case basis:

1. Jail time
1. Additional probationary time 
1. Defensive Driving Course/Smart Start/Alive at 25
1. Community Service Work 
1. Additional drug treatment or education (Level I, Level II or DDP)
1. In case of prescription drugs – order to disclose conviction to prescribing physician/psychiatrist
1. License Surrender/suspension
1. Under 21= 1 year CDL suspension
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