








C. Trial Court Determination of Purposeful Discrimination (Step 3)

Burden Back to Def.: After prosecutor states his/her race-neutral reasons, the
burden of persuasion is on the defendant to show that reasons were pretextual and
that pros. actually struck juror(s) based on their race. (Purkett, 514 U.S. at 768.)

Prosecutor’s Credibility: In step 3 of Batson, the trial judge must assess
prosecutor’s credibility and “the best evidence [of discriminatory intent] often
will be the demeanor of the attorney who exercises the challenge.” (Snyder, 552
U.S. at 477 (quoting Hernandez, 500 U.S. at 365).)

o “Credibility can be measured by, among other factors, the prosecutor’s
demeanor; by how reasonable, or how improbable, the explanations are;
and by whether the proffered rationale has some basis in accepted trial
strategy.” (Miller-El v. Cockrell (2003) 537 U.S. 322, 338-339 [M-El1].)

Need for Specific Findings: If prosecutor’s reasons are supported by the record
and are inherently plausible, trial judge need not question the prosecutor or make
detailed findings. But if no support for reason appears in record or reasons seem
implausible, judge must make findings. (People v. Silva (2001) 25 Cal.4th 345.)

Comparative Juror Analysis (CJA): Defense at trial or on appeal may point to
non-minority jurors with similar traits of those who were struck. Pros. should
then point to other traits of non-minority jurors that made them more acceptable
(e.g., law enforcement connections/experience). Trial court must then determine
if prosecutor’s stated reasons are pretextual.

o “If a prosecutor’s proffered reason for striking a black panelist applies just
as well to an otherwise-similar nonblack who is permitted to service, that
is evidence tending to prove purposeful discrimination to be considered at
Batson's third step.” (Miller-El v. Dretke (2005) 545 U.S. 231, 241 [M-EIl
1].)

o Reviewing courts may examine not only stated reasons but also
differences in prosecutor’s questioning of prospective jurors (disparity in
questioning). (M-El 11, at 255-261.)

o CJA can apply to both voir dire and the jury questionnaires of all venire
members. (Green v. LaMarque (9th Cir. 2008) 532 F.3d 1028, 1030.)

o Can be raised for first time on appeal or on federal habeas.

o The Ninth Circuit requires federal courts to perform CJA even if it hasn’t
been raised by the petitioner. [In fact, Ninth Circuit says CJA applies to
step 1 of Batson as well as step 3. Boyd v. Newland (9th Cir. 2006) 467
F.3d 1139. CSC says it only applies to step 3.]

o Both USSC and CSC have recognized that CJA based on a “cold appellate
record may be very misleading” and that exploration of claim at trial
might have revealed that jurors “were not really comparable.” (Snyder,
552 U.S. at 483; see also People v. Lenix (2008) 44 Cal.4th 602, 622-24
[discussing “inherent limitations” of CJA].)



o But Ninth Circuit and federal district courts more than occasionally grant
habeas relief on Batson claims based, at least in part, on comparative juror
analysts done for first time on habeas.

o “The inherent limitations of comparative juror analysis can be
tempered by creating an inclusive record.” Lenix, 44 Cal.4th at 624,

¢ Demeanor-based reasons: Trial court may accept a demeanor-based reason even
if the court did not personally observe the relevant aspect of the prospective
Juror’s demeanor. (Thaler v. Haynes (2010) 559 U.S. 43, 130 S.Ct. 1171, 1174.)
o In Thaler the judge who denied Batson motion did not preside during voir
dire of juror in question. (But the record showed that the juror’s responses
during voir dire were light-hearted, supporting the prosecutor’s reason.)
o But U.S. Supreme Court also has stated that a trial judge’s first-hand
observations of a prospective juror’s demeanor are of “great[]
importance.” (Snyder, 552 U.S. at 477.)

e Stand or fall on Stated Reasons: On appeal, neither AG nor reviewing court
can rely on possible [or even obvious] reasons why a prosecutor struck a minority
juror, if they were not articulated at trial by the prosecutor.

o “[A] prosecutor simply has got to state his reasons as best he can and stand
or fall on the plausibility of the reasons he gives.” (M-Ef I, at 252.)

o However, in conducting CJA, appellate court can consider reasons not
stated on record for accepting other jurors. (People v. Jones (2011) 51
Cal.4th 346, 365.)

II1. FEDERAL HABEAS REVIEW (Achilles’ Heel for Batson claims )
A. AEDPA Standards (Theory vs. Reality)

e Under 28 U.S.C. § 2254(d)(1), federal habeas relief is barred unless state court
decision was contrary to, or involved an unreasonable application of, clearly
established Federal Law (i.e. Batson and its U.S. Supreme Court progeny).

o In theory, this should be an extraordinarily high standard, but fed. courts
often find state court decision “contrary to” or “unreasonable application™
of Batson in various situations, including:

=  Trial court uses wrong standard in Step 1.

» Federal court finds, contrary to state court, that defendant did make
out a PF case, and trial court has not made an alternate ruling on
the ultimate question of intentional discrimination.

» State appellate court speculates on reasons why a prosecutor might
have excused a minority juror.

e Under 28 U.S.C. § 2254(d)(2), federal habeas relief is barred unless the state
court’s factual determination was based on an unreasonable determination of facts
in light of evidence presented in state court.



One race-based reason can overshadow several other racially-neutral reasons.
(See Kesser v. Cambra (9th Cir. 2006) 465 F.3d 351; Ali v. Hickman (9th Cir.
2009) 584 F.3d 1174.)

o In Kesser, the prosecutor made reference to “dark skin” of Native
American prospective jurors. Reasons included that tribe workers
associate more with the tribe’s culture than with “the mainstream system”
and that Native Americans “are sometimes resistive of the criminal justice
system generally and somewhat suspicious of the system.”

o “[Tthe prosecution’s proffer of one pretextual explanation naturally gives
rise to an inference of discriminatory intent, even where other, potentially
valid explanations are offered.” (A/i, 584 F.3d at 1192.)

[f no CJA done by state court, fed. Court will conduct CJA in the first instance,
and then assess whether it alters the “evidentiary balance™ and whether, based on
the totality of all the evidence, the state court’s credibility determination is
unreasonable under 2254(d)(2). (Jamerson v. Runnels, 713 F.3d at 1225.)

Federal courts will find Batson violation if it concludes that the prosecutor was
motivated in “substantial part by discriminatory intent.” (Sryder, 552 U.S. at 485;
Cook v. LaMargque (9th Cir. 2010) 593 F.3d 810, 815.)

o Thus, even if prosecutor had other reasons that would have prompted
him/her to excuse prospective juror apart from race (i.e. no “but for”
causation), fed. Court still can find racial discrimination. (Exhibit A:
Crittenden capital case.)

Failure to inquire into subject matter cited as reason for strike may be interpreted
as evidence of pretext. (M-EI II, 545 U.S, at 244; Ali, 584 F.3d at 1192-93.)

B. Evidentiary Hearings in Federal Court

L ]

Appropriate when fed. Court finds that trial court erred in finding no PF case and
prosecutor did not offer any reasons for the strikes. (Crittenden, Williams, ¢.g.)

Also may be appropriate where fed. Court is first court to use CJA in assessing
whether prosecutor’s reasons are pretextual and thus prosecutor had no
opportunity to explain why he/she preferred the non-struck jurors,

Because these hearings often are ordered years after the trial, it is important to
keep and maintain notes of reasons for excusing minority jurors.
o Because fed. judge is sitting in shoes of trial court judge, a prosecutor will
then “stand and fall” on the reasons given in federal court.
o No credit given to reasons when prosecutor can only speculate on why
he/she exercised a strike at trial years earlier. (Paulino v. Harrison (Sth
Cir. 2008) 542 F.3d 692, 700-02.)



IV. HOW TO IMPROVE CHANCES OF PREVAILING ON APPEAL & HABEAS

e Avoid Questions with Racial Implications: Asking potential jurors if they think
the criminal justice system treats African-Americans differently or more harshly
than others could raise a red flag that you are setting up blacks for strikes.

o Better to ask more general questions like, Do you think the criminal
justice system is fair? Or do you think police treat people fairly?

e Assist the Trial Court: Although trial courts often ask for reasons during step 1
inquiry, encourage the court to make a finding of PF case before doing so.

o Atstep 1, it is appropriate to point to objective factors that would
undermine any finding of a PF case, such as number of minorities in box
that were passed on, number of challenges to non-minorities.

o If court asks for reasons before making PF determination, provide them,
but make clear that you only want them considered if court first finds that
there is a prima facie case.

o Might want to ask court to make an alternative step 3 ruling based on the
reasons.

o If court makes PF ruling without asking for reasons, consider stating your
reasons anyway just for the record, in the event that an appellate court
disagrees with the step 1 ruling.

¢ Take Notes: Take and keep notes on all prospective jurors struck during voir dire.
o That way, if federal court orders evidentiary hearing years later, you will
be able to refresh your memory of why you did what you did.

e Prioritize Your Reasons: If you have one or two very strong reasons (e.g., past
run-in with law enforcement or relatives in prison or social worker-type
occupation), stress that those are your primary reasons.

¢ Be Specific: If primary reason is based on demeanor of struck juror, be as specific
as possible (e.g., refusal to make eye contact, eyes closed during voir dire,
crossing arms across chest when prosecutor asked questions).
o Helpful to have trial court confirm observations.

e Defuse CJA: If stated reasons could apply to other prospective jurors who have
been accepted (e.g., youth, minimal work experience, new to community), note
for the record other, more favorable traits of the non-challenged jurors.

e Flesh Out the Record: If Batson/Wheeler motion is raised and rejected during
jury selection, after jury is selected, put on record how many minority jurors have
been seated.

e Also, if you gave reasons for striking a minority juror which were found race-

neutral by the trial court, and you subsequently struck non-minority juror(s) for
the same reason, note that for the record after jury selection is completed.
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Don’t Be a Lying Racist:
Dealing with Batson/Wheeler Motions

by Patrick Whalen

n the two years since the United States Supreme Court

decided Miller-El v. Dretke,' the appellate courts have
seen a shift in emphasis in Batson® challenges. Many -
appellants now focus on a “comparative analysis” of the
jurors in an attempt to demonstrate that the prosecutor
at erial was a racist.® This article educates trial prosecurars
on how to deal with Batsen/Wheeler motions at the trial
court level. Specifically, how can prosecutors imprave their
ability to defeat the motion and ensure that the ultimate
conviction survives on appeal, thereby preventing them
from (1} having to retry the case and (2) being labeled a
racist by an appellate court,

As all prosecutors should know, in Batsor v Kentucky,*
the Supreme Court ruled that a prosecutor’s use of pur-
poscful racial discrimination in jury selection violates a
defendant’s right to equal protection under the Fourteenth
Amendment. The Court set forth a three-step procedure
for adjudicating Bason claims, Understanding the signifi-
cance of each step is criiical 1o ensuring success in appasing
these motions.

But first, a disclaimer: This artlcle is not intended to
provide prosccutors with a simple way 1o conceal racism
and insulate their discriminatory peremptory challenges
from review. Presumably peremptory challenges are being
cxercised in good faith and for reasons other than race,
ethnicity, or gender. It is offensive to think otherwise,
Some race-neutral reasons accepted by the court are identi-
fied in this article to help prosccutors more effectively
respond to Bemvn motions,
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Rule #1: Do not exercise peremptory
challenges based on race, ethnicity, or gender.

Before going through each of the three steps of the

" Butson analysis, start with a preliminary rule: Do not

exercise peremptory challenges based on race, ethnlicity,
or gender. This may sound remedial, but adherence to this
rule will help a prosecutor succeed more than anything else
that follows And lc&t chc rcader behcves that t}us advice is

Ms. Rindels was the onc datker skinned female
... [§] My experience is that [N]ative Americans
whao are employed by the tribe are a lictle more
prohie to associate themselves with the culture and
beliefs of the tribe than they are with the main-
stream system, and my experience Is that they are
sometimes resistive of the criminal justice system
generally and somewhar suspicious of the system.?

Note that this prosecutor probably honestly believed
he was not discriminating, but his reasons indicare quite
clearly thac he was. First, as a general matter, when offering
reasons to explain why a challenge was not race-based, it
is probably not a good idea to start our by characterizing
the juror in question as “darker skinned.” Second, any
argument that Native Americans (or blacks, Hispanies,
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or any other racial or ethnic group) are prone to a certain trait is a racial or ethnic
stereotype. A prosecutor simply cannot respond to a Batton challenge by saying, “But
your Honor, I believe that all blacks distrust the criminal justice system.” Even if he
or she honestly belicves that to be true, that is not a proper basis for the exercise of a
peremptory challenge.

To be clear: Do not exercise peremptoty challenges based on race, ethnicity, or
gender. Our country fought a civil war in which almost half a million people died
and resulted in the Fourteenth Amendment being added to our Constltution—the
saine Constitution that prosecutors, as attorneys, took an oath to uphold. Do not
violate it.

Rufe #2: Record the Reasons

But merely following the above tule will not prevent defense attorneys from
making Batson motions. How does one deal with Bazsen motions when they arise?
Preliminarily, in every case—before the motion is even made—prasecutors can help
themselves by recording thelr reasons for cxerCislng @ peremptory challenge. Most do

this already, writin % sticlkys ing voir dire. These
observations shoul desigl bout particular
jurors. If a prosecurd ptcH ficular juror, he or

she should be more specific as to why the juror should go. Doing this as a matter of
routitie during jury selection will make it much casier to respond to a Bazon motion
when and if it arises, As explained later, being able to recite the positive and nega-
tive aspects of jurors is invaluable in defeating any comparative analysis argument,
And perhaps even more importanty in capital cascs, it is imperative that these notes
are retained in the file for when the prosecutor’s reasonlng is inevitably called into
question in federal habeas proceedings.

‘The 'Three-Step Batson Analysis
Step One: A Prima Facie Case

When the defense makes a motion, know the defense’s burden, Under the three-
step approach adopted by the United Stares Supreme Court, the first step requires
the defendant to show a prima facie case for improper discrimination. The defendant
must first establish that the prosecutor has excrcised a challenge on a member of a
cognizable group. Usuall sial, but theie are still
sone areas at the edges ¢

African-Americans an , - ¢ established cognizable
groups, An intermediate appellate court e had Tele that gays and lesbians are also a
cognizable group.® Additionall the California Supreme Court has assumed, with-
out deciding, that Filipinos a zable groups.” While gays/
lesbians, Filipinos/Asians, anl be conclusively established
by the highest courts as cogn would seem to be an
uphill battle ro attempt to justiFy challenges to members of these groups simply on
the basis that their “cognizable” status was not firmly established.? On the other
hand, it appears that some groups are not coghizable groups—specifically, age-based
perenmaptory challenges are no1 subject to Batson.®

Assurning the defendant has called into question a peremptory challenge of
someone in a cognizable group, then “the defendant must show that these facts and
any other relevant circumstances raise an inference that the prosecutor used [his

continued.on page 14

13

Prosecutor's Brief

Vol. XXX, No. 1



Prosecutor’s Brief
Yol. XXX, No. !

BATSON/WHEELER from page 13

challenges| to exclude the veniremen from the petit jury on account of their race”"?
or other group affiliation. And we know that in California the rule is now (and
always has been—sort of) that the defendant must demonstrate thar the facts and
circurnstances of the case “raise an Inference” that such persons are being challenged
because of cheir group association.! This burden is less than the preponderance of
the evidence {more likely than not) standard.'?

Prosecurors should be aggressive In pointing out facts that bear upon the prima
facie inquiry to assist the trial court In making this threshold determination, It is
important to note, however, that prosecutors should take care to avoid giving their
owrl reasons for the strike at this stage. Rather, they should limit their argument to
abjective factors that they believe undercut the notion that rhere is a prima facie
showing.” For example, even though a defendant is no longer tequired tobe a
member of the jurer’s protected group to raise a Bazon clalm, his dissimilarity from
that gronp may undermine his claim of discrimination. Thus, it might behoave
prosecutors to poing out that the defendant is not a member of the class about which
he is complaining if this undermines the notion that there is some race-based reason
for the strike. Simllarly, prosecutors can point our that the case has no particular
racial overtones, andif applicable, that one or more of the states principal
witnesses/victims are members of the protected class if this fact further undermines
any suggestion of a discriminaroty purpose.

Prosceutors can also point to the patterns of their peremptoty challenges (e.g.
that only one out the first eighc challenges was exercised against a minority). Similar-
ly, they can polnt to minority jurors still in the box whom they have passed on, again
suggesting that the reason for the peremptory chaflenge was something other than
race. For example, if the prosccutor has exercised five peremptory challenges, the first
four of which were on white prospective jurors, and a Basson motion has been made
as to the fifch challenge of 2 prospective juror who happens to be Hispanic, it could
be relevant to point out to the court that several other prospective jurors in the box
are Hispanic. The fact thart the prosecutor did not begin by excusing all the Hispan-
ics in the box tends to suggest that the exercise of peremptoty challenges was not
race-based.

Step Two: Stating Your Reasons

If the judge does find a prima facie case—despite the prosecutor’s arguments—
then the prosecutor is required to offer race-neutral reasons justifying his or her
exercise of the challenged juror. It is im portant to note here, however, that a pros-
ecuror should never give : e trizl court rules on
the prima facie showing. iPhas held chat once a
prosecutor offers reasons,§ i ¥ Similarly, the California
Supreme Court has held that “when the trial court inquites abour the prosecutor’s
justifications ... the court ' ed.finding’ of a prima facic
showing."'¢ For this reasort}; cutor to state his or her
teasons, the prosecutor shou fmly, whether the judge is
making a finding of a prima e 10 offering reasons “just in
case” because that will render the defendant’s prima facie burden moot. Press for a
ruling on step onel

If required ro state reasons, do not despair. A prosecutor’s burden is “extremely
lew.”” 'The United States Supreme Court has explained that the second siep of
Batson “does not demand an explunation thar is persuasive, or cven plausible.”'® The
only tequirement js that it be race-neutral (or, more correctly, neurrai with respect to
the challenged classification, be it gende, race, religion, etc.). As the United States
Supreme Court has ssid, "At this step of the inquiry, the issuc is the facial validity of




the prosecutor’s explanation. Unless 2 discriminatory intent is inherent in the
prosecutor’s explanation, the reason offered will be deemed race neutral”*?
By way of example, here are some reasons the courts have found permissible:

* not believing the prospective juror was being trathful;?”

* the prospective juror’s demeanor and lack of eye contact showed disinterest;

* the prospective juror lacked employment experience and experience outside
the home;* )

* the prospective juror’s youth and maturity level;

* the prospective juror suffered a prior conviction and had relatives in prison
and therefore might be unduly sympathetic;?

* the prospective juror hesitated in responding to death penalty questions and
moved a lot during voir dire;

¢ the prospective juror had long hain®

* a social-worker-type prospective juror might be too sympathetic.”

~ Remember, a juror’s demeanor, tone, and facial expressions may lead to a hunch or
suspicion, and a peremptory challenge so based is legitimate.?

Thus, state the reasons for the challenge and be honest. Obviously, there was
samething about the juror thar wiggered the challenge, Perhaps the stricken juror
gave an undesirable answer to 4 question on voir dire. Perhaps his or her body lan-
guape as the judge was explaining the law to him or her caused concern or suspicion.
Whatever the reason, articulate it clearly and completely. And, most importantly, give
all of the reasons, While it is true that only one neutral reason may be sufficient ac
this stage, “the prosecutor must give a clear and reasonably specific explanacion of his
legitimate reasons for exercising the challeng[e].”?

Besides, giving all of the reasons will help later in comparative analysis. If there
were many minor things about the juror that were bothersome, none of which would
be enough by themselves to amounc to a challenge, bur when wewed together were
enough, then say that.

The only caveats at this stage are that the “reasons” may not be mere denials,* and
the reasons may not be vague and conclusory? If the motion comes long after the
juror has already been excused, the prosecutor tay have difficulty remembering the
reasons for the strike. This is why It is important to kesp notes about all the jurors,
especially the ones challenged. In the evenr that the reason cannot be recalled, then
say 5o rather than making up a reason that may not be accurate and might be con-
tiadicted by the record, “I dont remember” is an okay reason, but not a great one. ¥
The law and a prosecutor’s own ethical obligations require that the actual reasons are
stared, not post-hoc rationakizations.

Finalily, there is another point to put on the tecord at this stage, After noting the
various reasons for the challenge, point out that there was nothing that would suf-
ficiently redeem the juror (j.c., nothing to outwelgh the various problems identified
in the reasons given}. This helps later when they poine to another juror that was kept
who (arguably) has stmilar defects. A prosecutor can then point out that the other
juror had redeeming qualities to avercome the problems,

Step Three: The Burden Remains with the Defendant®

In the third and final step of a Batson inquiry, “the trial court determines whether
the opponent of the strike has carried his burden of proving purpesefil discrimi-
nation.”™ It is not until this third step that the pecsuaslveness of the justlfication
becomes relevant.™ At this stage, the prosecutor should argue that the reasons he or
she articulated earlicr dispel any inference of discriminatory Intenc. It is also ar this
point that the defense may attempt to do a “comparative znalysis” by pointing o

continued on page 16
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other jurors who remain on the jury, who, they contend, suffer from the same defects
the prosecutor articulated as reasons for che challenge in step two. It is incumbent
upon the prosecutor at this point to clarify cxactly why the comparisons are not valid.
For example, if the prosecutor explained that he or she cxercised a challenge because
the minority juror was a teacher, the defense may point to the fact that the prosecu-
tor [et another teacher (who is white) stay on the jury. They will argue {expressly or
impliedly) that the proffered justification is not credible, and that the true reason

was race-based. The prosecutor then needs to explain why the juror who remains was
acceptable. Perhaps thar jygf : t; perhaps that juror has
previously served ona jur : utor should then identify
the qualities of the juror di eRiEgseclidt Jcaused him or her to keep the
jurar on the jury despite l:hc fact that he o shc was a teachcr.

It is here that th
increasingly comm
the trial court’s deni because the voir
dire record reveals thi sins. Understand
here that the appellate cuumel h25 the luxury of combing through the record, look-
ing at all the jury questionnaires, reviewing the voir dire questions, and finding minor
inconsistencies, They are frequently able to formulate an argument that suggests the
prosecutor was lying about the reasons for challenging a juror—because onc or more
jurors who are “indistinguishable” from the challenged juror were kept. To guard
against this, prosecutors need to have the presciice of mind, even in the heat of erial,
to articulate all the reasons for the strike, as well as any relevant reasons for keeping
other jurors who mighe on the surface appear to suffer from the same defects.

‘Thus, thete is nothing impropet, during step three, o point out for the record that
although other jurors who wete not challenged are also teachers, they have
favorable traits that persuasively show they can be fair and impartial, This will require
a certain amount of foresight on the prosecutor’s part, but making a clean record will
go a long way toward defusing these claims on appeal.

Finally, when making an argument, it can sometimes be cffective to explain to the
court that to find a Bagion violation, the court must find that the prosecutor is not
only 2 racist, but also that he or she is lying to the court, tight then and there, about
the true reasons for the challenge. The prosecutor could even point out to the court
that “[t]he commission of any act invelving ... dishonesty ... constitutes a canse for
disbarment or suspension.” Impress upon the court the gravity of the inquiry by
noting that if the court finds that the prosecutor is lying, (i.e., has committed “willful
misrepresentation”) it arguably may be something that should be communicated o
the Statc Bar,” Make it plain to the court that it is the prosecution’s belief that both
the prosecutor’s etedibility and livelthood is on the line, and point out that a
prosecutor would not risk eithet simply to strike a Juror,

ppeal. It has become
fue on appeal that
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