











Table 5: SPECIAL CIRCUMSTANCES'

Unique person identifier

Unique case identifier

Unique defendant-case identifier

Mitigating circumstances DROP-DOWN MENU

Provide fields for up to some fixed number of mitigating circumstances

Aggravating circumstances DROP-DOWN MENU

Provide fields for up to some fixed number of aggravating circumstances

Sentence enhancers FROM DROP-DOWN MENU OF ENHANCERS DEFINED IN STATUTE
Provide fields for up to some fixed number of enhancers

Defendant successfully participating in relevant treatment program? YES / NO
Defendant has strong support from family and/or community? YES / NO
Proposed disposition of the case will not increase the likelihood of recidivism? YES / NO

(etc., as relevant to your office)

NOTES:

1. Tentatively, Table 5 could include a single record for each defendant-case, with a fixed number of coded fields in the
record for entering mitigating circumstances, aggravating circumstances, and sentence enhancers, plus provision for
flagging other salient circumstances. Special circumstances that guide decisions in your office will depend on state law
and office policies, and may be different than the special circumstances that guide decisions in other jurisdictions. The
items listed in Table 5 merely illustrate some possibilities.
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DECISION HISTORY

The key decisions in your office or the order in which they occur may be somewhat different than are assumed in the
tables that follow. Nevertheless, you should have the capability to track similar information across whatever are the

key decision points in your office.

Table 6: CHARGING HISTORY'

Unique case identifier (included in each of the records outlined below)

Unique defendant-case identifier (included in each of the records outlined below)

Arrest-charge records

Arrest date

Arrest charge_1: crime code (e.g., statute number)

crime description STANDARDIZED LABELS
crime type? DROP-DOWN MENU
statutory classification? DROP-DOWN MENU
special crime type designation? 3 DROP-DOWN MENU

Repeat arrest charge record for each arrest charge

Initial-filing-charge records

Filed charge_1: crime code (e.g., statute number)

crime description STANDARDIZED LABELS
crime type? DROP-DOWN MENU
statutory classification? DROP-DOWN MENU
special crime type designation?: 3 DROP-DOWN MENU

Repeat filed charge record for each charge filed at initial filing

Rejected-charge records*

Rejected charge_1: crime code (e.g., statute number)

Primary reason for rejection DROP-DOWN MENU

Secondary reason for rejection DROP-DOWN MENU

Repeat rejected charge record for each charge rejected at initial filing

Initial-plea-offer-charge records?®

Initial plea offer charge_1: crime code (e.g., statute number)

Defendant must plead guilty? YES /NO /WILL DROP CHARGE

Reason for dropping charge, if applicable DROP-DOWN MENU

Repeat initial plea offer charge record for each charge addressed in the initial plea offer

Final-plea-offer-charge records (if different from initial offer)®

Final plea offer charge_1: crime code (e.g., statute number)

Defendant must plead guilty? YES /NO /WILL DROP CHARGE

Reason for dropping charge, if applicable DROP-DOWN MENU

Repeat final plea offer charge record for each charge addressed in the final plea offer
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Table 6: CHARGING HISTORY! (continued)

Grand-jury-presentation records’

Grand jury presentation charge_1: crime code (e.g., statute number)

grand jury decision INDICTED / NO TRUE BILL

Repeat grand jury presentation charge record for each charge presented to the grand jury

Dismissed-charge records

Dismissed charge_1: crime code (e.g., statute number)

stage at which charge was dismissed? DROP-DOWN MENU
primary reason for dismissal DROP-DOWN MENU
secondary reason for dismissal DROP-DOWN MENU
voluntary dismissal? YES, PROSECUTOR'S MOTION / NO, IMPOSED BY JUDGE

Repeat dismissed charge record for each charge dismissed after initial filing

Conviction-charge records

Conviction charge_1: crime code (e.g., statute number)

sentence type DROP-DOWN MENU

sentence details? STANDARDIZED FORMATS

Repeat record for each conviction charge

NOTES:
1. Table 6 includes a record for each charge retained or added/amended at each key decision point. The charge listed as
charge_1 at each decision point should be the top charge active at that point.

2 In a computerized case-tracking system, crime description, crime type, statutory classification, and special crime type
designations can usually be filled in automatically by the system, once the specific crime code is entered. Therefore, to
reduce the length of Table 6, only the crime code is listed explicitly for the charge records at the later decision points.

3. Special crime type designations will depend on state law and your office policies. Examples of types warranting special
attention in your office might include violent offense, drug offense, weapons offense, household burglary, DUI, domestic
violence, etc.

4, Rejected charges are charges that were presented to the prosecutor for possible filing (arrest charges, for example), but
which the prosecutor chose not to file.

5. Initial plea offer charge records include a record for each charge addressed in the initial plea offer, regardless of
whether a guilty plea is required or the prosecutor is offering to drop the charge.

6. Depending on state laws and your office policies, plea offers may change at any time between initial filing and final case
disposition. However, your office may find it sufficient to record only the initial plea offer or only the initial offer and the
final offer.

There should be a record for each charge presented to the grand jury.

Charges may be dismissed anytime between initial filing and final case disposition. Depending on state law and your
office’s procedures, coded categories for the stage at which a charge was dismissed might include periods or decision
points such as dismissed at felony hearings, dismissed pursuant to a plea agreement, dismissed during grand jury
preparation, dismissed pursuant to a modified plea offer following indictment, dismissed at trial, etc.

9. The formats for sentence details will differ depending on sentence type.
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Table 7: PRETRIAL DETENTION

Unique case identifier

Unique defendant-case identifier

Arrest date

Arraignment date

Defendant detained pre-arraignment?

YES / NO

Responsible prosecution unit/team

DROP-DOWN MENU

Responsible prosecuting attorney

DROP-DOWN MENU

Post-arraignment custody status recommended by prosecutor

ROR /BOND /BAIL /REMAND

Post-arraignment custody status ordered

ROR /BOND /BAIL /REMAND

Bail/Bond amount recommended by prosecutor

Bail/Bond amount ordered

Did defendant pay bail/bond? YES / NO
Date of initial release on bail/bond

Did prosecutor recommend pretrial supervision? YES / NO
Was pretrial supervision ordered? YES / NO

Pretrial release conditions

Repeat field for each condition imposed

DROP-DOWN MENU

If initially released, was defendant subsequently remanded?

YES / NO

Date of subsequent remand

Case processing stage of subsequent remand

DROP-DOWN MENU

Reason for subsequent remand

DROP-DOWN MENU

Table 8: CASE-LEVEL SCREENING DETAILS

Unique case identifier

Unique defendant-case identifier

Screening date

Responsible prosecution unit/team

DROP-DOWN MENU

Responsible prosecuting attorney

DROP-DOWN MENU

Case accepted for prosecution?

YES / NO

If rejected, primary reason

DROP-DOWN MENU

If rejected, secondary reason

DROP-DOWN MENU

VERA INSTITUTE OF JUSTICE
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Table 9a: CASE-LEVEL PLEA OFFER DETAILS - initial offer

Unique case identifier (included in each of the records outlined below)

Unique defendant-case identifier (included in each of the records outlined below)

Responsible prosecution unit/team DROP-DOWN MENU

Responsible prosecuting attorney DROP-DOWN MENU

Date of plea offer letter

Plea offer accepted by defendant? YES / NO

Plea Offer Type Record

Charge offer? YES / NO
Sentence offer? YES / NO
Deferred prosecution agreement? YES / NO
Offer to dismiss penalty enhancer? YES / NO
Penalty enhancer to be dismissed APPLICABLE STATUTE NUMBER

Repeat field for each enhancer to be dismissed

Charge-level Sentence Offer Record

Maximum term of incarceration for guilty plea on charge_1 MONTHS

Incarceration to be served in jail or prison?

Maximum probation supervision term for guilty plea on charge_1 MONTHS

Maximum period of post-release supervision for guilty plea on charge_1 MONTHS

Maximum fine amount for guilty plea on charge_1

Repeat charge-level sentence offer record for each charge requiring guilty plea

Aggregate-level Sentence Offer Record

Number of charges requiring guilty plea

Sentences for plea offer charges to be served concurrently or consecutively?

Concurrent or consecutive to any other sentence being served?

Maximum aggregate term of incarceration MONTHS

Incarceration to be served in jail or prison?

Maximum aggregate period of probation supervision MONTHS

Maximum aggregate period of post-release supervision MONTHS

Maximum aggregate fine amount

General Conditions Record’

Expiration condition DROP-DOWN MENU

Expiration date

Additional charges or penalty enhancer if no agreement? YES / NO
State reserves right to renegotiate agreement if condition(s) violated? YES / NO
State reserves right to void agreement if condition(s) violated? YES / NO
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Table 9a: (continued)

Not committing any new criminal offenses YES / NO
Defendant must resolve open criminal cases YES / NO
No criminal record not previously disclosed YES / NO
Acceptance of responsibility at plea and sentencing YES / NO
Appearing at all court proceedings YES / NO
Abiding by conditions of bail YES / NO
Not possessing or using illegal controlled substances YES / NO
Defendant’s breach of plea agreement cannot be used as basis to withdraw plea YES / NO

Specific Conditions Record’

Revocation of driving privileges for specified violations YES / NO
No contact with co-defendants YES / NO
Restitution YES / NO

Amount of restitution

Crime victim impact statement(s) allowed YES / NO
No contact with victim(s) YES / NO
Alcohol and other drug abuse assessment and treatment YES / NO
Full-time work/school YES / NO
Absolute sobriety YES / NO
Random urine testing YES / NO
Community service YES / NO
Contribution to a crime prevention organization YES / NO

Amount of contribution

NOTES:

1. Conditions that can be imposed in the plea agreement depend on state law and your office’s policies and procedures.
The conditions listed in this table are illustrations.

Table 9b: CASE-LEVEL PLEA OFFER DETAILS - Final offer if different from initial offer

Unique case identifier (included in each of the records outlined below)

Unique defendant-case identifier (included in each of the records outlined below)

Responsible prosecution unit/team DROP-DOWN MENU

Responsible prosecuting attorney DROP-DOWN MENU

Repeat elements of Table 9a
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Table 10: GRAND JURY

Unique case identifier

Unique defendant-case identifier

Responsible prosecution unit/team DROP-DOWN MENU

Responsible prosecuting attorney DROP-DOWN MENU

Date of grand jury presentation

Number of charges presented'

Number of charges indicted’

Crime type of top indictment charge' DROP-DOWN MENU
Statutory classification of top indictment charge! DROP-DOWN MENU
NOTES:

1. In most computerized systems, top indictment charge information could be calculated automatically from the

information in Table 6: Charging History.

Table 11: CASE-LEVEL DISPOSITION DETAILS

Unique case identifier

Unique defendant-case identifier

Responsible prosecution unit/team at final disposition DROP-DOWN MENU
Responsible prosecuting attorney at final disposition DROP-DOWN MENU
Case diverted? YES / NO
Type of diversion DROP-DOWN MENU

Date case diverted

Stage at which case diverted DROP-DOWN MENU
Entire case dismissed? YES / NO
Voluntary dismissal? YES, UPON PROSECUTOR’S MOTION / NO, IMPOSED BY THE COURT

Date case dismissed

Stage at which case dismissed DROP-DOWN MENU
Primary reason for case dismissal DROP-DOWN MENU
Secondary reason for case dismissal DROP-DOWN MENU
Conviction for any charge? YES / NO
Method of conviction PLEA OR TRIAL

Conviction date

Number of conviction charges

Crime type of top conviction charge' DROP-DOWN MENU
Statutory classification of top conviction charge'’ DROP-DOWN MENU
NOTES:

1. In most computerized systems, top conviction charge information could be calculated automatically from the

information in Table 6: Charging History.
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Table 12: CASE-LEVEL SENTENCING DETAILS

Unique case identifier

Unique defendant-case identifier

Responsible prosecution unit/team DROP-DOWN MENU

Responsible prosecuting attorney DROP-DOWN MENU

Sentences for conviction charges to be served concurrently or consecutively?

Sentence type DROP-DOWN MENU

Sentence details' STANDARDIZED FORMATS
Repeat sentence type and sentence detail fields for each sentence type imposed?

Aggregate term of incarceration® MONTHS

Incarceration to be served in prison or jail?

Incarceration to be served intermittently (e.g., weekends)? YES / NO
3

Aggregate period of probation supervision MONTHS

3

Aggregate period of post-release supervision MONTHS

Aggregate fine amount?®

NOTES:
1. The formats for sentence details will differ depending on sentence type.

2. For example, a defendant may be sentenced to jail, probation, and a fine, each of which would be recorded separately
in Table 12.

3 The sentences associated with individual charges are addressed in Table 6: Charging History.
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Appendix C SAMPLE MEMORANDUM OF UNDERSTANDING

MEMORANDUM OF UNDERSTANDING BETWEEN THE VERA INSTITUTE OF JUSTICE, INC.
AND THE [JsurispicTion] ATTORNEY'S OFFICE

This memorandum documents the understanding between the Vera Institute of Justice, Inc.
("Vera") and [JurispicTion], on behalf of the [JurispicTion] Attorney’s Office.

Vera is proposing to designate [number, description of staff] to the [JurispicTioN] Attorney’s
Office for a period of in order to identify racial or ethnic disparities in case
outcomes, to work with the [JurispicTion] Attorney’s Office to discern and review what factors
and/or specific practices, if any, may influence such outcomes, and to develop protocols,
management processes, and other strategies that will aid prosecutors in reducing or

eliminating unwarranted racial and ethnic disparities in case outcomes.

Through this collaborative process, Vera's Prosecution and Racial Justice Program (“PRJ")
will help the [JurispicTion] Attorney’s Office to establish internal, data-driven management
of discretionary decisions. The [JurispicTion] Attorney’s Office, in turn, will provide Vera with
practitioner-based knowledge of the various key factors and considerations that influence
decision-making, in order to contribute to a more accurate interpretation of the data
findings. By participating in this project, the [JurispicTion] Attorney's Office can serve as a
model for comparatively sized state and local prosecutors’ offices of how to deploy and

manage discretion in an equitable manner.

In consideration of the mutual understanding and goals of the parties to this Memorandum

of Understanding, the parties agree to the following:

I. VERA

1. Collecting and analyzing data. [Describe here: the data analysis activities to be

undertaken, the purpose of each activity, and the source materials required.]

2. Drafting a on its findings. [Describe here: publications or other materials to
be produced, noting format, level of particularity, and their audiences. Include provisions for
the DA’s office to review and comment on the materials, specifying the time frame in which

materials must be provided and returned.]

3. Disseminating the . [Designate responsibility for dissemination of the
publication(s), and state the major undertakings that will include: conferences, online

publication, etc.]

4. Funding. [Designate responsibility for securing funding to support the work and make

clear that performance of this agreement is contingent on that funding.]

II. THE [JURISDICTION] ATTORNEY'S OFFICE

1. Providing Vera researchers access to all data necessary for the analyses of discretion

reports. [State clearly what categories of data are needed—be they electronic databases,
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physical files, or institutional/operational knowledge held by staff—and why, and secure the

DA’s commitment to providing them.]

2. Providing in-house office space and administrative support for [describe staff allocation]
from Vera for the study period. [State clearly what the project staff need to operate in

the DA's office. This will vary site by site but will always include secure locations where
confidential information can be stored; it may include computers and other office supplies. If

staff will be based out of the DA’s office, clarify their employment relationship.]

3. Availability of staff of the [JurispicTion] Attorney’s Office to Vera. [Describe the
commitment of DA staff to the project—what numbers of which levels of prosecutors should
be on the study team, what other staff (including data specialists) are required, what kind of

input is required from all, and who will serve as the primary contact.]

4. Participating in Vera's report-drafting process. [Complimentary to §l (2), state the
obligation and opportunity for the DA’s office to participate in the project and to comment
on drafts.]

5. Working with Vera to disseminate the technical report and policy brief. [State DA’s office
commitment to assist in dissemination and its right to further distribute as it sees fit.]

lll. MUTUAL AGREEMENTS

1. Collaborating on the partnership report. [State commitment to collaborating on report
and what report will describe (such as the partnership effort, obstacles experienced, and

solutions put into practice).]

2. Holding regular, joint meetings. [State commitment to holding regular meetings and to
review updates, discuss methodology, identify data limitations and ways to address them,

and interpret and contextualize findings.]

3. Assignment. [State whether either party may assign its rights; if so, under what

circumstances, and if not, the consequence of assignment without permission.]

4. Amendment. [State the circumstances under which the memorandum may be amended

(e.g., the amount of notice required, when it must be in writing.)]

5. Term. [State when the agreement goes into effect and the date or event (e.g., expiration

of funding grant) after which it will terminate.]

6. Mutual Indemnification. [Provide for mutual indemnification for claims arising from the

other's negligent or willful acts.]

IV. CONFIDENTIALITY

1. Storing Data, Stripping Data, and Access to Identifiable Information. [Describe means
by which any identifiable data will be secured, how access to it will be controlled, and how

identifiers will be stripped from data (and at what point).]

VERA INSTITUTE OF JUSTICE
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2. Vera Staff Access to Data. [Limit access to all study data, identifiable or otherwise, to staff
working on the study.]

3. Prohibition on Disclosing Identifiable Data. [State commitment not to disclose identifiable
data, noting that reports and publications will present only anonymized, aggregated data
findings.]

4. Certification of Vera staff. [State the human subjects protection training undertaken by
staff who will work on the project and commit to submitting the protocol for review by and

Institutional Review Board.]

THE FOREGOING IS UNDERSTOOD, ACCEPTED, AND AGREED TO BY VERA AND
THE [JurispicTion] ATTORNEY'S OFFICE.

[JurispicTion] ATTORNEY'S OFFICE:

Print Name:

Title:

Signature:

Date:

VERA INSTITUTE OF JUSTICE, INC.:

Print Name:

Title:

Signature:

Date:

m A PROSECUTOR'S GUIDE FOR ADVANCING RACIAL EQUITY

OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000156



Appendix D

RESOURCES ON PRJ’S WORK AND ISSUES RELATED TO
PROSECUTORIAL DISCRETION

Vera's published written work about research into prosecutorial

discretion:

Frederick, Bruce, and Don Stemen. The Anatomy of Discretion: An Analysis
of Prosecutorial Decision Making - Summary Report. New York: Vera Institute
of Justice, 2012, www.vera.org/sites/default/files/resources/downloads/

anatomy-of-discretion-summary-report.pdf.

McKenzie, Wayne, Don Stemen, Derek Coursen, and Elizabeth Farid. Using
Data to Advance Fairness in Prosecution. New York: Vera Institute of Justice,
2009, www.vera.org/pubs/prosecution-and-racial-justice-using-data-advance-

fairness-criminal-prosecution.

Video interviews discussing prosecutorial discretion:

Jim Parsons on Race and Prosecution in Manhattan,

www.vera.org/pubs/special/race-and-prosecution-manhattan.

Michael Jacobson and Don Stemen discuss the Anatomy of Discretion study,

www.vera.org/anatomy-discretion-podcast-1-4-interview-don-stemen.

Don Stemen and Anne J. Swern, First Assistant District Attorney for Kings
County, NY, discuss prosecutorial discretion and racial equity,

www.vera.org/anatomy-discretion-podcast-2-4-interview-anne-j-swern.

Don Stemen and Judge Theodore A. McKee, chief judge of the U.S. Court of
Appeals for the Third Circuit, discuss fairness in criminal justice outcomes,
www.vera.org/anatomy-discretion-podcast-3-4-interview-judge-theodore-

mckee.

Bruce Frederick and Anthony C. Thompson, professor of clinical law at New
York University, discuss the balance between strength of evidence and other
considerations, www.vera.org/anatomy-discretion-podcast-4-4-interview-

anthony-c-thompson.

Illustrations of PRJ's research and partnership model:

Race and Prosecution in Manhattan: Research Summary,
www.vera.org/sites/default/files/resources/downloads/race-and-prosecution-

manhattan-summary.pdf.

Race and Prosecution in Manhattan: Technical Report,
www.vera.org/sites/default/files/resources/downloads/race-and-prosecution-

manhattan-technical.pdf.
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Race and Prosecution in Manhattan: Partnership Report,
www.vera.org/sites/default/files/resources/downloads/race-and-prosecution-

manhattan-partnership.pdf.

For background on the debate about racial disparity in the criminal

justice system:

Davis, Angela J. “In Search of Racial Justice: The Role of the Prosecutor,”
Journal of Legislation and Public Policy, 16, no. 4 (2013) p. 821,
www.nyujlpp.org/wp-content/uploads/2014/01/Davis-In-Search-of-Racial-
Justice-16nyujlpp821.pdf.

Davis, Angela J. Arbitrary Justice: The Power of the American Prosecutor.
New York: Oxford University Press, 2009, works.bepress.com/angela_
davis/1.

Harris, David A., "Profiling Unmasked: From Criminal Profiling to Racial
Profiling,” in Blind Goddess: A Reader on Race and Justice, edited by
Alexander Papachristou and Patricia J. Williams, New York: New Press, 2011.

Levinson, Justin D., and Robert J. Smith, eds. Implicit Racial Bias Across the

Law. New York: Cambridge University Press, 2012.

Various authors, “Racial Disparities,” The Champion, October 2012,
Washington DC: National Association of Criminal Defense Lawyers,

www.nacdl.org/Champion.aspx?id=29517 &terms=tymas

For examples of local press coverage to illustrate community interest in

work on racial justice and prosecution:

“Lancaster County attorney to look at racial disparity in legal system,” by
Lori Pilger, March 25, 2014, JournalStar.com, Lincoln, Nebraska, journalstar.
com/news/local/911/lancaster-county-attorney-to-look-at-racial-disparity-in-
legal/article_11e13144-9113-5e32-b444-e51b840743dc.html.

“San Francisco DA's office launches study to prevent racial, ethnic bias in
prosecutions,” Inquirer.net, May 3, 2014,
newsinfo.inquirer.net/599256/san-francisco-das-office-launches-study-to-

prevent-racial-ethnic-bias-in-prosecutions.

“"How Race Skews Prosecutions,” editorial, The New York Times, July 14,
2014, www.nytimes.com/2014/07/14/opinion/how-race-skews-prosecutions.

html?partner=rssnyt&emc=rss.
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