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PROS

“The

responsibility of
prosecution is to seej}
that justice is

NDAA

ECUTION STAN
primary

accomplished.”

- NDAA Prosecution Standards 1.1




FUNCTION OF /A
PROSECUTOIR

“The duty of a prosecutor is
to seek justice, not merely to

- b
convict.
- ABA Standards for Criminal Justice 3-1.2(cm
A




RESPONSIBILITY ©IF
A PROSECUTOR

Minister of Justice

(@

Not just an advocate

Procedural Justice
Guilt = Sufficient Evidence

- ABA Model Rule 3.8, Comment [1]
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CALIFORNIA STATUINE

Penal Code

California Rules of Profession
Conduct

& Business & Profession Code

Rules of Court
= State and County






@ Legal Policies Manual

@ General Office Memorandur
(GOM)

@ Special Directive (SD)
® Personnel Policies

@ NEW Brady policy






NO PROBABLE CAUSE -
NO CRIMINAL CHARGES

Once you become aware of no

probable cause, must promptly
advise the court.



CHARGING PROBABIL
CAUSE

Do not institute, cause to
institute or permit the
pendency of criminal
proceedings when no probable
cause exists.

- ABA Prosecutor Function Standards 3-39










NMPROPER CHARGIN

Outside pressure

Facilitate investigation

Interfere with political
elections

Los Angeles County District Attorney s Office,
Legal Policies Manual, section 2.01 (2005)















BRADY QBLIGATION

Must disclose evidence
favorable to a defendant
which is either exculpatory
or impeaching and Is
material to either guilt or
punishment

Brady v. Maryland, 373 U.S. 83 (1963)



MATERIAL EVIDENE!

Reasonable Reasonable
probability result of probability:
the proceeding Probability sufficie
would have been to undermine
different had the confidence in the
evidence been outcome.
disclosed.

U.S. v. Bagley, 473 U.S. W

667,682 (1985) N— x



Disclose



DUTY TO DISCILOSIE

If the evidence is so clearly
supportive of a claim of
innocence that it gives the
prosecution notice of a duty
to produce, that duty should
equally arise even if no

request is made.
United States v. Agurs, 427 U.S. 97, 107 (1976)




IMPEAGRMENT EVIDEN

& Types (CA. Evid. Code section 78
=Prior inconsistent statements

*Promises, offers &

iInducements



IMIP

& Types (CA. Evid. Code section 78(

EACHM

EINTT

EVI

D)

=ING

*Felony convictions and past

criminal conduct

=Parole or probation status

*Reputation for untruthfulness



“I DIDN’ T KNOW™
Actual possession

Constructive

possession @ } \

Avoidance 2\
Duty to preserve ~ “




ACTUAL POSSESSIC

Includes evidence you
possess and your office

possesses \
Files, police reports, ™\ ;<5

promises or offers



CONSTRUCTIVIE

POSSESSION

Includes exculpatory
evidence possessed by
and known to law
enforcement agencies
participating in the
investigation of the case.

Kyles v. Whitney, 514 U.S. at 437 (1995)




CONSTRUCTIVE
POSSESSION

Duta/ to learn of favorable

evidence know to other
prosecution and
Investigating agencies.

Failure of police to disclose
iS no excuse.

Kyles v. Whitney, 514 U.S. at 437 (1995)




AVOIDANCIE

“A prosecutor should not
intentionally avoid pursuit of
evidence because he or she
believes it will damage the
prosecution’s case or aid the
accused.”

ABA Standards, 3-3.11(c)









DUTY TO PRESERVIE

Test:

"Materiality: Apparently
exculpatory and unable to
obtain comparable
evidence by other

reasonably available
MEeaNsS. Trombetta, 467 U.S. 479, 488-89 (1984)

"Bad faith

Youngblood, 488 U.S. 51, 58 (1988)
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WORK PRODUGT

& Legal research, records,
correspondence, or reports o
memorandum, to the extent
that they contain the /

opinions, theories, or \\/
M
NT=

)
. \

conclusion of the (m

prosecutions - M

- National Prosecution Standard 55.2
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ETRICAL

& Where D’s witness wants to
testify and then is unwilling.

Pl

FALLS

D’s due process right to
compel and present
witnesses (6th and 14th)

" Your (mis)conduct is substantial cause
in depriving testimony, and D was
unable to present withess



CAVEATS

Do not tell witness or their
attorney that they will be
prosecuted for any crimes
revealed or committed during
their testimony;




CAVEATS

Do not warn witnesses that
they will “suffer untoward
consequences in other cases
If they testify for the
defense.”

In re Martin, 44 Cal.3d 1, 30-31 (1988)



MORE CAVEATS

Do not cause or allow the
arrest of a witness before he
or she has testified.

@ In re Martin, 44 Cal.3d at 31

Do not personally advise a
defense witness of 5th
Amendment rights.



“A prosecutor should not

call a witness in the
presence of the jury who th
prosecutor knows will claim
a valid privilege not to
testify.”

ABA Standards 3-5.7(c)

Can be reversible error.

People v. King, 266 Cal.App.2d 437, 463-64 (1968)






SELECTIVITY

 “A prosecutor may not
selectively grant or refuse
immunity ‘with the
deliberate intention of
distorting the judicial fact
finding process.”

— People v. Hunter, 49 Cal.3d 957, 975 (1989); U.S. v.
Herman, 589 F.2d 191, 1204 (3d Cir. 1978)































WERE TREY LYING?

Asking on cross examinatio
to comment on the credibili
of an earlier witness.

Improper question =
misconduct

-












UNFOUNDED QUESTIONS

through questions

Good faith belief in &
the factual predicate
implied in the v
question

ABA Standard, Comment to 3-5.7
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Exposing corrupt
prosecutors

The Opinion Pages = epitoriaL

To Stop Bad Prosecutors, Call the Feds

Judge Kozinski on

prosecutorial misconduct

By Eugene Volokh

[

SundayReview  EDITORIAL

0s Angcles Times

Rampant Prosecutorial M

By THE EDITORIAL BOARD JAN. 4, 2014 " " B
AL T LA Mow

In the justice system, prosecutors hav Prosecutors Whﬁ Withhﬂld Or tﬂmper
charges to bring, and since 97 percen

those decisions are almost always the With eVidence now face fCIOHy
That is why it is so important for pros Chﬂl'ges

This obligation is embodied in the Suj
v. Maryland, which required prosecut
exculpatory evidence that could matej

Yet far too often, state and federal pro
constitutional duty, and far too rarely
Last month, Alex Kozinski, the chief ji
Appeals for the Ninth Circuit, issued
systemic failure in recent memory. “T’
violations abroad in the land,” Judge
ruling against a man who argued that
evidence in his case. “Only judges can p! e offce of Lrange Coun [y, 1oNy RACKaUCKas was removed from one of its mos

S I kimb mensfila cmmees tho memcosea b af Fesce reoedaenre ©entt Mialoenai Tha isdaia caid aeseeos vheoee




Google

About 52,900 results

Scholarly articles for prosecutorial misconduct statistics
The relationship between prosecutorial misconduct ... - Joy - Cited by 130
Prosecutorial Misconduct and Constitutional Remedies - Henning - Cited by 114
The Ethical Prosecutor's Misconduct - Jonakait - Cited by 61

Prosecutorial Misconduct | California Innocence Project
https:/californiainnocenceproject.org/issues-we-face/prosecutorial-misconduct/ v
Prosecutorial misconduct occurs when a prosecutor breaks a law or a code of professional ethics in the
course of a prosecution. ... First a foremost, it is the prosecutor's job to seek justice and present the
judge and jury with facts and legal arguments that result is the conviction of the guilty defendant.

Rampant Prosecutorial Misconduct - The New York Times
www.nytimes.com/2014/01/05/opinion/.../rampant-prosecutorial-misconduct.html v

Jan 4, 2014 - According to the Center for Prosecutor Integrity, multiple studies over the past 50 years
show that courts punished prosecutorial misconduct in ...

Pl An Epidemic of Prosecutor Misconduct - Center for Prosecutor Integrity
www.prosecutorintegrity.org/wp-content/.../EpidemicofProsecutorMisconduct.pdf v
Prosecutor misconduct can assume many forms, including: ..... 50 E. Ann Carson and William J. Sabol,
Prisoners in 2011, Bureau of Justice Statistics, 9, Table 9 ...

Pofl Crossing the Line: Responding to Prosecutorial Misconduct - NACDL
https://www.nacdl.org/WorkArea/DownloadAsset.aspx?id=17388 v

0Of those 2,130 cases, 443 resulted in findings that prosecutorial misconduct actually ... highlight the
important issue of prosecutorial misconduct and the need for ...

U.S. judges see ‘epidemic' of prosecutorial misconduct in state - LA ...
www.latimes.com/local/politics/la-me-lying-prosecutors-20150201-story.html v

Jan 31,2015 - Federal judges called upon state Atty. Gen. Kamala D. Harris to respond to reports of a
pattern of prosecutorial misconduct going undisciplined ...

Prosecutorial Misconduct - What's to be Done? A Call to Action ...
https://wrongfulconvictionsblog.org/.../prosecutorial-misconduct-whats-to-be-done-a-... v

poonro fro



>oogle

PROSECUTORIAL MISCONDUCT IN CALIFORNIA

About 141,000 results

Scholarly articles for prosecutorial misconduct california

... errar: A report on prosecutorial misconduct in California ... - Ridolfi - Cited by 17
Prosecutorial Misconduct: Law, Procedure, Forms - Lawless - Cited by 96
Prosecutorial Misconduet and Constitutional Remedies - Henning - Cited by 114

Prosecutorial Misconduct in California Law
www.shouselaw.com/prosecutorial-misconduct.html »

Victim of 'Prosecutorial Misconduct? California criminal defense lawyers explain how to use it to your
advantage for a new trial or other remedies.

Prosecutorial Misconduct | California Innocence Project
https://californiainnocenceproject.org/issues-we-face/prosecutorial-misconduct/ ~

What is Prosecutorial Misconduct? Prosecutorial misconduct occurs when a prosecutor breaks a law or
a code of professional ethics in the course of a ...

California to Crack Down on Prosecutorial Misconduct - Law Blog - WSJ
blogs.wsj.com/law/2016/10/07/california-to-crack-down-on-prosecutorial-misconduct/

Oct 7,2016 - A new California ethics rule would require prosecutors to turn over more evidenge to
defendants in criminal cases.

Prosecutorial Misconduct is Now a Felony in California - Hit & Run ...
reason.com/blog/2016/10/06/prosecutorial-misconduct-is-now-a-felony »

Oct 6, 2016 - Previously, prosecutorial misconduct in California was only a misdemeanor. Courts were
statutorily required to report misconduct to the state ...

Is California's new law a model for curbing prosecutorial misconduct ...
www.csmoniter.com/.../Is-California-s-new-law-a-model-for-curbing-prosecutorial-m... =

Oct 5, 2016 - Prosecutors in California who intentionally withhold or tamper with evidence may now face
felony charges as a result of a new law signed by ...

U.S. judges see 'epidemic’ of prosecutorial misconduct in state- LA ...
www.latimes.com/local/politics/la-me-lying-prosecutors-20150201-story.html v
Federal judges accuse California bar of turning a blind eye to an ‘epidemic’ of prosecutorial misconduet.
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CONSEQUENCES ©OIF
PROSECUTORIAL
MISCONDUCT

€& Admonishment by court

Z

Bad prosecutor instruction
to jury

Exclusion of evidence



CONSEQU
PROSEGC
MISCO

Mistrial

NCES OF
TORIAL
pdcr

Wﬁ[ﬂﬂJ

Reversed on appeal
Professional discipline

Civil/criminal liability



STATE BAR CONMIPLAIN

& Personnel Policies Manual
section 12-06

» Responsibilities of the DDA when
you receive a State Bar
inquiry/investigation

* Must immediately inform their direct
supervisor in writing






PERSONNEL POLICIE
MEMORANDUM 1240©

& State Bar investigation
progresses

& PPM 12-06 discusses step for
formal legal representation






S

@ Duty to self report within 30
days of knowledge of:

ELF=R

EPORT

" Imposition of any judicial sanction
“except for sanctions for failure to
make discovery or monetary
sanction of less than one thousand
dollars.”

- Business and Professions Code section 6068(o)(3) and (7)



RES

ACCUSATI

PON

VISCO

Basis
Timing

Off your game

Request a hearing




REQU

Clean up the record
Do not leave the record silen

EST A A

Defend yourself

E/ARINK

Seek judicial finding of no

miscond

uct

—.
-






CIVIL LIABILITY

Every person, who under
color of law, causes any
person to be deprived of
rights, privileges, or
immunities secured by the
Constitution and laws is
liable to the injured party.

42 U.S.C. 1983




ABSOLUTIE [IMNMUINIA?

Performing functions
intimately associated with
judicial proceedings and with
the judicial phase of the
criminal proceedings.

Imbler v Pachtman, 424 U.5.409 (1976)










EXAMIPL
ABSOLUTE |

Search warrant application' |

ES O

MIVI©

NI

& presenting evidence in
support of search warrant.



QUALIIF

=

IDAIVIVIWINI

Function not intimately
associated with judicial
proceedings

Pre-filing investigations

Administrative acts







QUAIL[IF

“Protects all but the plainly
incompetent or those who

=

IDRIVIIVIWINIRTRYA

knowingly violate the law.”

Liability, if any, will depend
on the circumstances and
motivations of your actions,
as established at trial.

Burns v. Reea, 500 U.S. 478, 494-95 (1991)







STANDARD OFF
PROFESSIONALISH

The prosecutor should
conduct himself with a high
level of dignity and
professionalism.

- NDAA Standard 6.1



and dignity. N
disruptive
conduct.




fairly and
due
consideration.
Do not abuse,
insult or
degrade the

witness.
— NDAA Standard 6.5 (d)-(e)

i ——



PLAY WELL WITH O

& Avoid the
expression of
personal
animosity toward
opposing counsel
regardless of -~
personal opinion .

— NDAA Standard 6.5 (a)- (e)
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