AGENDA

DISCOVERY
October 9, 2017
8:30 am. - 12:00 p.m.
Lower Plaza Assembly Room

Instructor: Senior Deputy District Attorney Kevin Drescher

8:30 — 8:35 a.m.
8:35 — 8:40 am.

8:40 a.m. — 10:00 a.m.

10:00 a.m.— 10:10 a.m.
10:10 am.—-11:10 am
11:10 am. — 11:20 a.m.
11:20 a.m. — Noon

Policy regarding misdemeanor pretrial diversion (Brent Nibecker)

Policy regarding compliance with discovery (Michael Schwartz)

AB 1901/PC 141(c)

Rules of Professional Conduct, rule 5-110
Brady v. Maryland

BREAK

Prosecution’s statutory discovery obligations
BREAK

Defense’s statutory discovery obligations

(If time) Third party discovery issues



THIRD PARTY DISCOVERY

Dori Ahana, Marin District Attorney’s Office
May 2017 CDAA Discovery Seminar
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THIRD PARTY DISCOVERY

Dori Ahana, Marin District Attorney’s Office
May 2017 CDAA Discovery Semlnar

What is Third Party Evidence?

* Evidence that the prosecution team does not possess information or
materials

Who is a “third party?”
* Not a party to the pending litigation

* Any person or entity other than prosecution team or defendant(s)

HOW DO WE OBTAIN 3R° PARTY EVIDENCE?
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How do we get 3 party evidence?

*» Exception DV/SA cases:

« If Victim is subpoenaed and FTAs

» PC 881 gives us authority to request and have court issue
body attachment

* But CCP 1219(b) provides that once witness/victim comes
to court, they cannot be incarcerated based on a finding of
contempt for refusing to testify. “Coercive confinement” is
prohibited.

*+ Sometimes immunity needs to be conferred if take the 5t

* Before holding a victim in contempt we request under CCP 1219(b)
that the victim is referred to meet with a DV counselor

» Can stili be held in contempt under CCP 1209(a){5,8,9) for
disobeying court order, interference with court
proceedings, and refusal to answer as witness.

* Can be sanctioned under CCP 1218 ($$ or DV counseling)

How do we get 3™ party evidence?

* |f withess is in custody

Can apply to court for removal order transferring prisoner to your courthouse (PC 2621
and 1567)

No subpoena is necessary

If prisoner is housed out of county, party seeking order must file an affidavit showing
prisoner’s testimony is “materlal and necessary”

Cannot get removal order for investigative purposes

How do we get 3™ party evidence?

* Discovery by SDT (documentary subpoena)

DA, defense attorney, investigator may all issue a SDT in a criminal case (PC
1326)

* SDT must contain language commanding the witness to appear before an
indentified judge in an identified county and location at an identified
date/time, as a witness in an identified action, and to bring identified
documents to court

* Must bear qualified signature & specify date of return
* Must direct documents be returned to the court and not to the SDTing party
* No GC affidavit required

How do we get 3™ party evidence?

* Service of subpoenas:

* On adult civilian witness: personal service (PC 1328(a)) OR by
mail/messenger

* On minor civilian witness: service on minor’s parent/guardian OR CFS/juvenile
probation (if delinquent, truant, dependent) OR guardian ad litem (PC
1328(b))

» On LE officer:

* Personal service

= Substituted service (2 copies to officer’s supervisor or designated agent
* Supervisorfagent can refuse to accept service if unable to deliver copy or complete service

* Inability of supervisor/agent to perfect service is not attrlbutable to DA who effected service
properly to defeat due diligence {(Jensen v. Sup. Ct. (2008) 160 Cal.App.4* 266, 274)
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How do we get 3™ party evidence?

* Court review of documents:

+ If assertion of privilege
* Court must:

* Find good cause for the disclosure {see previous slide)

* Determine whether the documentsare privileged

= If so, whether SDTing party has an interest that overrides p
Ex parte sealed filings and hearings are disfavored
In camera hearings {PC 1326(c)) is mechanism by which the court can examine
documents to determine if the SDTing party is entitled to receive themn

« Court cannot order SDTing party to share documents with opposing party other than as
is required under PC 1054.1/1054,3

ges

How do we get 3™ party evidence?

SUBPOENA PLUS

How do we get 3™ party evidence?

* Subpoena “plus”
* Need to do more to justify disclosure
* Common Subpoena plus scenarios:
HIPPA compliance (no
Pupil records (notice to parents and student)

State agency records (Information Practices Act: reasonable efforts
to notify person whose information is sought}

cation to patient or protective order)

Financial records (Financial Privacy Act: notice to person whose
records are sought)

How do we get 3™ party evidence?

* Administrative Subpoena
+ CA St. Agencies (including DOJ) can issue administrative
subpoenas to assist the prosecution/investigation of a
criminal case (GC 11400 et seq. and 11180)

* If subpoena is issued for an “adjudicatlve proceeding”/evidentiary
hearing before the agency then the APA {Administrative
Procedures Act GC 11400 governs)

* If subpoena is issued for investigative purposes without a pending
hearing (APA or non-APA [GC 11180] procedures can be used)
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How do we get 3™ party evidence?

* Utility Records & Escrow or Title Records
* LEA can by ex parte application obtain information relevant or
material to ongoing investigation of PC 186.10/186.11 {money
laundering/white collar crimes)
* Trap/Trace & Pen Register*

= LEA can get incoming and outgoing caller information with court
order under 18 USC 3122, 3123

* Relevant to ongoing criminal investigation
* Now CA law authorizes as well (Cal ECPA)

How do we get 3™ party evidence?

*» Search warrant (special issues)
* For privileged information (in possession of 3" party
attorney, doctor, psychotherapist, clergy)

* LEA accompanied by special master (PC 1524(c)) to advise target
which documents are sought, help conduct search, seal
documents that target or special master belleves are pri

» Target can challenge legality of search & p
* For evidence from 3" party’s body (such as blood or
bullets) upon PC and other factors:
* Reliability of method, seriousness of offense, society’s interest,

impt of evidence vs. severity of intrusion {prolonged,
uncomfortable, unsafe, undignified)

* SW provider for ECI (see later discussion)

How do we get 3 party evidence?

* Immunity
* Purpose: overcome 3" party 5% A. privilege

* DA can grant use, derivative use, or transactional immunity
to witness. PC 1324/1324.1

* Court must grant immunity unless clearly contrary to public
interest

Transactional immunity only in misdemeanor cases
Immunity does not protect witness from perjury

No defense right to have court immunize a witness (some courts
commented that if recognized it would be in situation where
evidence proffered would be exculpatory)

How do we get 3™ party evidence?

* Court order to compel mental examination of 3" parties

* Defense may request court compel 3 party witness submit to
wm{nrc_o ical or neurological examination to assess competency
o testify [People v. Ayala (2000} 23 Cal.4!h 225)

 But not to assess credibility (see PC 1112 — relating to SA
witnass/victim) or for polygraph

* Court order for “commissioned examination” for defense

Ummcom#moz ocnoT.anm:m_:o:gmmﬁﬁmE;:mmioammm:mm
(PC1349 - 1362)

* 3 days notice to DA

« Different from conditional examinations (DA cannot request)
« Timing: after Indictment or Information

* Court will designate commissioner to conduct depaosition

* Usein lieu of live testimony at trial/hearing
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Other court orders . . .

* Welfare and Institutions Code section 827 orders relating to juvenile
records

Relevant statutes re: juvenile records

» Welf. & Ins, Code §827: This statute governs juvenile case file inspection and
dissemination of information contained therein. There are certain classes of
people who are able to inspect records, including the District Attorney, without
permission of the court. However, dissemination of any information must
proceed with court approval.

Relevant statutes re: juveniie records

* Welf. & Ins. Code §828: This statute discusses disclosure of records
when a minor is taken into custody by law enforcement, generally
when a police report is generated but no action is taken by Juvenile
Probation or the District Attorney.

Relevant statutes re: juvenile records

« California Rules of Court Rule 5.552: This rule of court covers the
procedure of obtaining juvenile records under Welf. & Ins. Code §827
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Procedure to Obtain and Disseminate Juvenile
Records

* |dentify the nature of the pending proceeding for which you want to
use/disclose the requested records, including the role/relationship
the minor has to that proceeding, such as defendant, prosecution
withess

« Establish relevance to pending proceeding e.g. relevant to gang
allegation or Brady
* (LE. v Superior Court (2014) 223 Cal App.4th 1329, 1338)

Procedure to Obtain and Disseminate Juvenile
Records

* 10 day notice of petition (to CC, DA, minor, atty of minor,
parent/guardian, probation, CFS, CASA)

* Documents to be served include:
* Request for disclosure of juvenile case file (JV 570)

* Notice of Request for Disclosure of Juvenile case file (JV 571)

» Blank Copy of Objection to Release of Juvenile case file (JV 572)

Procedure to Obtain and Disseminate Juvenile
Records

* Court undertakes in camera review of file and any objections

* Court must find that the need for discovery outweighs the policy
considerations favoring confidentiality.

* The court may permit disclosure only insofar as is necessary, and only
if petitioner shows by a preponderance of the evidence that records
requested are necessary and have substantial relevance to the
legitimate need of the petitioner. (See Cal. Rules of Ct., Rule
5.552(e)(6)).

Procedure to Obtain and Disseminate Juvenile
Records

* Among the factors that should be taken into consideration when the
defendant is requesting information that might impeach a
prosecution witness is a defendant’s right to confront and cross-
examine the witness.

* (See Davis v. Aloska (1974) 415 U.S. 308, 320 [defense has right to impeach witness with
being on juvenile probation notwithstanding confidentiality of juvenile files}; accord
Foster v. Superior Court (1980) 107 Cal.App.3d 218, 229.)

11
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10/5/2017

Special issue: Sealed juvenile records and Brady

* Welf. & Ins. Code §781:

+ Retention/destruction: Unless for good cause the court
determines that the juvenile court record shall be retained,
the court shall order the destruction of a person’s juvenile
court records that are sealed pursuant to this section as
follows: five years after the record was ordered sealed, if
the person who is the subject of the record was alleged or
adjudged to be a person described by Section 601; or when
the person who is the subject of the record reaches 38
years of age if the person was alleged or adjudged to be a
person described by Section 602,

* except that if the suliject of the record was found to be a person
described in Section 802 because of the commission of an offense
listed in subdivision (b} of Section 707 when he or she was 14
years of age or older, the record shall not be destroyed.

* Access allowed for data collection (WI 787)

Special issue: Sealed juvenile records and Brady

* Welf. & Ins. Code §786:

* Timing: (a) If a minor satisfactorily completes (1) an informal program of
supervision pursuant to Section 654.2, (2) probation under Section 725 (non-
wardship probation), or (3} a term of probation for any offense, the court
shall order the petition dismissed. The court shall order sealed all records
pertaining to that dismissed petition in the custody of the juvenile court, and
in the custody of law enforcement agencies, the probation department, or
the Department of Justice.

Special issue: Sealed juvenile records and Brady

* Welf. & Ins. Code §786:

* Standard: satisfactory completion of an informal program of supervision or
another term of probation described in subdivision (a) shall be deemed to
have occurred if the person has no new findings of wardship or conviction for
a felony offense or a misdemeanor involving moral turpitude during the
period of supervision or probation and if he or she has not failed to
substantially comply with the reasonable orders of supervision or probation
that are within his or her capacity to perform.

Special issue: Sealed juvenile records and Brady

* Welf. & Ins. Code §786:

* Result: Upon the court s order of dismissal of the petition, the arrest and
other proceedings in the case shall be deemed not to have occurred .

Not required to dismiss/seal prior petition or petitions that have been filed or
sustained against the individual (unless standards met)

Exception: if the petition was sustained based on the commission of an
offense listed in subdivision {b) of Section 707 that was committed when the
individual was 14 years of age or older unless the finding on that offense was
dismissed or was reduced to a lesser offense that is not listed in subdivision
(b) of Section 707.
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10/5/2017

What is our role when it comes to defense
SDTs of 3" party records?

* When a defendant has issued a SDT the court may order an in camera
hearing to determine whether or not the defense is entitled to
receive the documents. The court may not order the documents
disclosed to the prosecution except as required by Section 1054.3.”
(Pen. Code, § 1326(c).)

* Penal Code section 1054.3 only requires disclosure of documents that
“the defendant intends to offer in evidence at trial.” (Pen. Code, §
1054.3(a).)

What is our role when it comes to defense
SDTs of 3™ party records?

* Do we get notice and opportunity to be heard?
* Kling v. Superior Court (2010) 50 Cal.4th 1068

* Issue: whether PC 1054.3 prohibited 1) DA participation in hearing, 2)
DA knowing identity of SDT’d 3" party, nature of documents
requested, and 3) basis of SDT

What is our role when it comes to defense
SDTs of 3 party records?

* Procedural history:

* Trial court: docket contained date SDT'd materials received by court
and SDT'd 3 party; did not give notice to and allow DA participation
in in camera hearings; allowed unsealing of unprivileged portions of
X

* Ct of Appeal: DA could get notice of and be present at the hearing,
but we could not learn identity of SDT'd 3" party and nature of
documents requested, could not participate in in camera hearing.

What is our role when it comes to defense
SDTs of 3 party records?

* CA SUPREMES:

« Defendant cannot get 3" party records until court holds a hearing to
determine if requesting party is entitled to receive them
* PC1326(c} applies equally to DA and defense

* But defense unlike DA can make an offer of proof at in camera hearing if to do otherwise
would reveal defense strategies and work product

* Sealing the defense filings is appropriate onfy if there is a risk of revealing privileged
information and a showing that filing under seal is the only feasible way to protect that
required information. {Kling at p. 1075)
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10/5/2017

What is our role when it comes to defense
SDT of 3 party records?

* Can defense submit a sealed affidavit in support of disclosure or for
an in camera/ex parte hearing

* There should be hearing on propriety of sealing (Garcia v. Superior
Court (2007) 42 Cal.4th 63, 73.)

* Questions at hearing: 1) will disclosure to DA lighten DA’s burden or
help to establish guilt 2) Constitutional or statutory privilege or
immunity?

* If no, then no sealing, full opportunity for DA to participate

PRIVILEGES, OBJECTIONS TO, AND
METHODS OF DISCLOSURE

FEDERAL CONSTITUTIONAL & STATUTORY
PRIVILEGES

» 5" A, privilege agalnst self-Incriminatlon
* Walver (le. Put mental state at issue)
* Forfeiture {not asserted)
. (use, derivative use,

+ 14'% A, DP right to personal Informatlonal privacy

Substantlve Due Process component of US Constltution

Right to make/keep personal declsions private {le birth control)
Informatlonal privacy {information collected by federal authoritles)
Quallfied privilege balanced against interest [n disclosure

* Secrecy of fed Gl praceedings (Fed. R. Crim P. 6{e})
* Can petition the federal court to disclose GJ matter

« Show particularized need to avoid Injustice and need for disclosure outweighs privacy
Interest

17
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10/5/2017

* Electronlc Communications Privacy Act (18 U.S.C. 2701 et seq.)
Little impact on CA disc. as it defers to CA disc. law & not ground for suppression
Subserlber/transaction records (SDT, 18 USC 2703d ct order, SW, consent, Admin/GJ sub,
fraud by subscriber)
Subscriber Information: name, address, local/LD connection records, sesslon times/durations,
length of service, ypes of service
Transaction records: more than subscriber information, (P addresses, header and routing
information of e-malls, location data {historical}

« Real Ume focatian data - get warrant (fed courts divided an whether a cell phone customer has REP in

focalional data = Tracker? Consensuat If leave in operalionat mode? Similar la PRITT?)

Real time incoming and outgaing call data, not content {relevant to ongoing criminal
investigation)

 Outgolng calls [rem number {pen register)

+ Incoming calls trom number {trap and trace device}
Content (generally: consent, SW, emergency, inadvertent discovery by LE and information
relates 1o crime)

STATE CONSTITUTIONAL PRIVILEGES

* State Right to Privacy {Cal. Const., art 1,1)
* Three prerequisites:
* 1) legally protected privacy interest {medical/mental health
records, homes, identities of crime victims}

* 2} reasonable expectation of privacy (widely accepted community
norms)

* 3) disclosure would be a serious invasion of privacy (judicial
balancing of need vs. degree of invasion)
* Non-peace officer employee records

* Inre Clergy Coses [{2010) 188 Cal App.4th 1224, 1235; Riske v.
Superior Court {2016) 6 Cal.App 5th647, 662

* Civil cases likely no disclosure

= Criminal cases — balancing test privacy vs. compelling need

* Marsy’s law/Crime Victims’ Bill of Rights
Article |, section 28 Cal. Const.
* 1) Be treated with fairness & respect for privacy & dignity;
2) free from intimidation, harassment, abuse; 3) reasonably
protected from defendant; prevent disclosure of
confidential info/records to defendant/representatives that
can be used to locate/harass or which diclose
confidential/privileged info; 4) refuse an interview,
deposition, discovery request by defendant/representative
and to set reasonable conditions of any interview

19
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10/5/2017

STATE STATUTORY PRIVILEGES

State Evidentiary Privileges

82

Evidentiary privileges
* Attorney Client (EC 954)
* Client has a privilege to refuse to disclose and prevent

another from disclosing a confidential communication
between client and lawyer

» Statutory; no constitutional basis

* DA not have this privilege — rely on official info pri

ege

» Lawyer = person authorized to practice law & whom client
reasonably believes to be a lawyer

“;
1

+ Confidential communication = “information transmitted
between the two in the course of that relationship and in
confidence”

*+ Statements by lawyer including legal opinions & advice

* Statements by client to lawyer & anyone aiding in representation
{expert/inv)

* Observations by lawyer/inv as a result of conf. communications
(physical evidence} — privilege not apply if lawyer/inv destroys or
alters evidence

* Staternents of client’s “agent”
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10/5/2017

* Psychotherapist-Patient Privilege (EC 1014)
+ Patient has privilege to refuse to disclose and to prevent
another from disclosing confidential communication b/w
patient with psychotherapist

» Purpose of consultation/examination matters

« Consults/examined for purposes of diagnosis, research on
problems, OR preventative, palliative, or curative treatment of
mental or emotional condi

* Psychotherapist: practice med substantially psychiatry, licensed
psychologists, social worker/MFT engaged in applied
psychotherapy — or those who waork under their supervision --
psych/MH RN, Clinical nurse zpeclalist (specializing in psych/MH
nursing), lic clinical counselors/educational psychologists

+ Confidential communication: informatlon transmitted
between P & P during course of that relationship which
includes 1) info obtained by examination, 2) diagnosis

» Remains confidential even if disclosed to 3™ parties who
are present to further interest of patient in consultation or
to whom disclosure is reas. necessary to accomplish
purpose of psychotherapy (therapist tells court that def
failed to attend sessions as ordered OK vs. therapist telling
court about their talks during sessions NOT OK.)

* Exceptionsto privilege (EC 912, 1016-1027)
* 1) Waiver:
Does not assert priv. or discloses communications

Tenders mental or emotional state defense {communications relevant to
that defense not priv; but if A/C protected, A/C not waived until defense
discloses or defense expert takes stand)

Competency (EC 1025)
Defense expert reviews conf. comm, before or during testimony

Parole/probation required waiver (sex offender waive privilege as part of
SO mgmt program)

L1

2} Stmts made to court ordered psychotherapist during examination {(but not if
court ordered for purposes of counseling/treatment)

3) RC 1o believe dangerous (to anyone) & disclosure necessary to prevent
danger (EC 1024; Tarasoff v. Regents of U of Cal; Menendez v. Sup. Ct. {1992) 3
Cal. 4% 435)

4) Consult psychotherapistto
avoid detection for crime/tort

n commlssion of crime or tort or escape or

5) Required reports to public office {EC 1026)

6) Mandatory reporter {child abuse and neglect reporting—PC 11166)

23
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10/5/2017

* Sex assault victim and counselor

» (EC 1035 et seq.)

* Sex assault victim is one who consults the counselor for the
purpose of securing advice or assistance concerning a
mental, physical or emotional condition caused by a sexual
assault
Protects all information communicated regarding present
and past or subsequent sexual assault/sexual conduct
May be claimed by SA victim and counselor must claim
Balancing test: may disclose if information is relevant to
sexual assault that is basis of criminal proceeding and
probative value outweighs effect of disclosure on victim
Hearing where counselor questioned

*» DV victim and counselor (EC 1037 et seq.)

DV (as defined in FC 6211}

Protects information between victim and counselor
regarding all incidents of domestic violence

May be claimed by victim, must be claimed by counselor
Exception: mandatory report of child abuse (PC 11166}
Balancing test: court may compel disclosure where
information is relevant to DV that is subject of criminal
proceeding and where probative value outweighs effect on
victim, counseling relationship, and counseling services

* HT victim and caseworker {(EC 1038 et seq.)

* Privilege for confidential communications between HT victim and HT
caseworkers

Protects information regarding all incidents of HT shared between
victim and caseworker and necessary 3'¢ parties

Victim and caseworker holds privilege

Balancing test: information is relevant to criminal prosecution and
probative value outweighs effect of disclosure on victim, caseworker,
counseling services

Disclosure may be required if victim is deceased or not complaining
witness in criminal action against defendant

* Official Information Privilege (EC 1040}
Official information is that which is acquired by public employee in
course of duty, not open or officially disclosed to public (ie. Sealed
SW or wiretap application)
Different from Informant Identity Privilege EC 1041 {OIP protects
what Cl says not who he/she is)
Can apply to peace officer personnel/IA files
CDCR “C” confidential files on inmates

« People v. Landry (2016} 2 Cal.5th 52, 71

« Protect informant Information/institutional security

25
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10/5/2017

* Informant Identity Privilege (EC 1041)

* DA: Assert by sealing SW/AW /wiretap application/affidavits
OR PC1054.6 withhold from discovery b/c privileged

» Defense: show competing interest that overrides public
entity’s assertion
¢ Cl material witness: Cl could provide exonerating info, relevant info
to defense, Or info essential to fair trial
* YES: participated in crime, percipient witness
* NOT: may be relevant, point the finger of suspiclon at def “tip”, only
inculpating information

* Motion to unseal/disclose and/or motion to quash/traverse &
1538.5

« Courtin camera hearing:
* Procedure: DA/LE disclose |D and explain why not material
ness; no need produce Cl, defense can submit Qs, seal
transcript
* Ruling: If disclosure not forbldden & Cl is material witness:
disclose (name/contact info/assist with locating) or dismissal
= Quash/Traverse & 1538.5 motions: question is whether there is
“reasonable probability def would preva
+ If NOT, then deny unsealing/disclosure/1538.5/Q & T

* IfYES, then DA has choice to 1) disclose or 2} accept adverse ruling
on 1538.5/Q& T

106
* LE personnel information privilege (pc 832.7, 832.5, « Exceptions to Pitchess procedure
wwN_n..mv.n s inf i hin 1) _ ds, 2) 5 « Waiver {by officer disclosure to DA)
* Protects information within 1} personnel records, 2) complaints . s | :
by mambers of public DA _:<m.mn. om_om_nm._‘ (PC832.7 o.:_N _._wrn.oﬁ access)
* Personnel records: Any file under peace or custodial officer’s name - ageui=vgiigiioyimpeachmentlnformation
that encompasses personal data, performance evaluations, employee * Officer, subject to disciplinary investigatlon, makes a public
advancement, appraisals, or discipline, citizen complaints and their statement knowing it is false concerning Investigation/disclipline
investigations, 1A reports
* Privilege held by officer and employing LE agency
¢ DAand dafanss nead to nn_..:_ar with statutory requirements for + Common Uses:
n_ﬂ_ﬁ_.;_me m,mn_n_sa..u.n as “Pitchess procedure” (Alfgrd v Sup. Ct. * LE officer lied, used excessive force, violent therefore coerced
_"n..wmoww__ 29 Cal.q™ 1033 and Feaple v Sup. £t (Johnson) (2015) 61 confession, planted evidence, raclal bias
" 896 ! !
. S?.}mmm. v. Sup. Ct. of L.A. (1974) 11 Cal.3d 531 codified in EC 1043-
1047 "Pitchess procedure"] * Timing {includes PH, 1538.5, Trial, PV)
= 102

27



8¢

aHr

{stoT D3} sBuipasooid
avads 03 anso(asip Juijjw| Japio dAI3v)04d SpR|oU) SABME [ «
3ouelsu|
38413 3Y) U] papjacid ag Aew UoljeluaWINIOP ‘sjUaWS)E)s ‘sHodal
uoowW UosuYor-Appig-ssayd)id € S| UCJIOW aJaym 10 3SBD [BulWlId
JU2.41N3 U SE JUSP|3U| BLIES O} SAJE|3J UOIBLIIOJUI JUBAD|DI BIBYM (€ »
UOREIUBWNIOP ‘SJUBLIBIeIS
‘spi0das 850|251p ‘ss3y2ig dn-moj|oj 03 Juensind Aewr UNod uayy
‘(J9quIaWal J0U S30P 10 P3)EI0| 3G JOUURD SS3UYM) JUSIIINSU] 41 {Z -
33npuodsiwl Jolud jo paule|dulod/passaulm
3ABY OYM 350Y) JO JaqINU 3uoyda|ay 'ssaippe ‘Bweu asepasip (T «
:SMO||0} Se $350|2sIP 1| UO[IBWIIOJU| JUBAS|3] SPU]) 3IN0D J| «
*UO[I0W $3JUSP JI ‘UOIIBLIIOIUI JUBAS|S) OU SUIRIUQD 3[i§ SPUlJ 1IN0 | »
1S2UNSO[ISIP/BUliNI $S3YIUd o

hi14

1dussuely [eag

spiasal agnd — Asuale Suidojdius Jojonpuos jo uiayed

o semiyod oy T31EE) JyFnos UoTELLO, c_%m 'spionasjeuliosiad

yAnoiyl usut 1auie) aiagaatia 1Ldnos ag Acw [ Juapiour

18 JUSa)d JoU JEnNe (£ quiepdwes uazno Bupednsas) ss0ue

10 suatin|auon (7, &j0ual, ‘rge/uchajaund ssep-jcad Jo siesk

+5 Mg uenediy terep-aud oY) [RUEilL (T ussIiR J0uU S IBUAN -
Luonedi Buipuad v paajoaul Janew 133[qns 3uy3

0] JUBAR|3L,, UO[IBLIIONU| U|BIUOD SIUALUNIOP JRYM S3PIDBP 1IN0 »
1S}

5093} PUE PSUIWEXS 3J3M SJUSLUNIOP JBYM PJODaI J0) S3)BIS 1UN0D «

SIUBWNIOP SMBIADI 1INOD «

Bulieay 01 1y3nouq sem a|ly |suuossad

U104} SIUBWINZOP JBYM $31BIS PUB LIOMS SPIOJaJ JO UBIPOISND

51N320 utleay eJawed uj ‘pajued UoOW J| «

t:u:uu>mw_r_u_>>wumn:u_tma:mumnmu_uo:u:_._mmz<n_
‘uelpoysnzjisuatie 1910 ‘(asuajep >__m.:m_..wa~=m>oE syuedianied Asy .

Bulieay ssayad «

UAEpIYE JO Bul|eas Bul}a3S JaPISU0)) «

31ep Sutieay oy Jolid sAep 9T p3jl4 .«

1310 ‘Auted Suisoddo ‘w37 :SAS JO JOOUd -

8.0} 3AIS530X8 Bui8a||e ji Lodas ad1jod Yeny .

dsuayap pasodold pue Jy3nos uojjeullojul UaaMIBG YUl »

1ONPUOISIU JBNYO SBIRIISUOLSP JBY}
oueuaIs |enyoey 3|qisne|d 1g 314199ds MOYS I1SNW JUBAOIAl «

50T

Bujpaasoud
4O SS3UJR) 01370| 22URAB[21 0} JONIPPE U] = Aljelalew Apoig »
2IueA3|al =A eW sS4 .
Apoig
UBY) P|OYSaLy) JaMO| 1§ PROI] 210UL SS3YI} 4 J3pun AljelIBIBIA »
uoped;y Suipuad 0y ,[elBlEW,, SPIOIBY .
1y3nos uonewJoyul sassassod Asuady «
(p4epuURIS MO[ ‘B3pajMouy
{euossad uo paseq 3g 10U paau) 34NS0|3S|p/AIBA0DSIP
1CJ 9sned pood SuIMoYS UCNIEIR|DBD/IARDILY «
1ygnos splodad Jo
uonduassp pue ‘spio3al o Apoisnd yum Adusse ‘panjoaul
13210 ‘A1an2sIp Supyaes Auied ayl y3nos s1 AJanodsip
ya1ym uj s3u1pasdoad sa11iuap! 1Yl UOIIOLW UBRLIM 31 »
2unpadosd ssaydlid «

LT0Z/S/0T




10/5/2017

* Grand Jury Proceedings {Daily Journal Corp. v. Sup. Ct. {1999) 20
Cal.4* 1117)
* Exception GJ proceedings relate to current prosecution
* Non-capital case: Def gets TX of testimonial portion of G) or any other
documents/exhibits to allow challenge
* Capital case: complete TX

* Public: 10 days after disclose testimonial part of TX to defense it is open to
public unless court determines sealing necessary for venue issues (size of
jury pool, publicity, prejudice}

*+ Exception GJ proceedings contain impeachment or relevant material to
current prosecution

m3

*» Sealed Court Records/Proceedings (WI 345, 676, 827,
CRC 2.550)
SW or AW — public upon return or 10 days unless sealed

GJ TX — public 10 days after delivery of Indictment to defense
unless sealed

Dependency/Delinquency proceedings confidential (but see WI
676)

Transcripts for in camera or Marsden hearings sealed
Probation officer file confidential (PC 1203.10)

Probation reports filed with court — public within 60 days of R&J;
after 60 days conditionally confidential (PC 1203.05)

CDCR diagnostic reports confidential (PC 1203.03)

114

* Procedure for sealing {Cal. R. Ct. 2.550)

* Court needs to balance 1** A, right held by press and public
to access public documents against judicial duty to control
adverse publicity to protect right of an accused to fair trial

* Overriding interest supporting sealing

* Privileges/official information/continuing investigation
Pre-trial publicity affecting def's right to fair trial
Prejudice to parties absent sealing
* Sealing narrowly tailored
No less restrictive means

ns

* Juror Identification (CCP 237, 206)

* Pre-verdict identity/questionaires are public

* Following verdict juror’s personal ID information are sealed

Can move to access information if necessary for new trial motion
or other lawfu! purpose.

Good cause = 1} juror misconduct oceurred, 2) further
investigation for new trial

Court can convene a hearing to determine if 1) juror objects 2)
provide ancther opportunity to show GC

Disclosure if ordered can be limited. Juror can assent to interview
and juror need not discuss.

Questionaires are public with juror’s personal ID info redacted
Q? as to whether juror’s notes are confldential

16
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10/5/2017

* CA Rt. To Financial Privacy Act {GC 7470 et seq.)

* Protects confidential relationship between customer and financial
institutions/citizen’s right of privacy with governmental interest

* How DA can obtain flnancial records:

¢ Written authorization (name of public agency, purpose for disclosure,
specify financial records, explration date for authorlzation, notice of
right to revoke authorization), signature
SW = notice unless court orders notice delayed/withheld
SDT generally: 1) DA serve SDT on flnancial institution and customer
{GC 7476), 2) wait 10 days to make sure notice to customer, 3) court
finds customer received notice or DA exercised due diligence and
customer did not move to quash
Fraud: 1) DA certifies a crime report re: fraud filed (no need
consent), 2) ID theft crime report, 3} Victim is institution

+ Pupll Records (EC 43076, 49077)

* DA can obtain by SDT if reasonable efforts made to notify
Wns_.z____m...m&..m: & it |s for purposes of conducting = cri
nwestipation

* Court order or parental consent

« Informatlon Practices Act {CC 1798)
* Covers personal Information held by State agencies

* Can dizelase with consent, SDT, 5W, criminal/licensing/regulatory
Investigations

* DMV records (VC 1808 et seq.)
« Generally public except DMV will not disclose:
o abitract of pecident or conviction more than 10 yrs old f
waars old (i Zor more points, more than 3 years old In al
peraen ot fault
u_._..aq:,_uza.:ﬂonn._us. W mori than 3y after relnstated, anytime after
I f suspension truancy, i support, Ju
adjurlirations & if set asida or stayed by court
DL photograph {phewl} and resldential address

DU}, more than 7
other cases, another

a

122

* Political Vote (EC 1050)
* Like federal privilege against disclosure
* Exception: illegal voting or previous disclosure

* Taxpayer records
* What is confidential?

* Property owner’s & retailer’s statement to tax assessor (Rev.
Code 451 and 7056)

Federal and state income tax returns (Rev. Code 19542)
* Applies to tax consultants

Exceptions: waiver, eligibility for certain tax exemptions,
child/spousal support, IRS examination of audit, damages

1

+ Child Abuse and Neglect Reports {(PC 11167.5, 11166.2,
11166.05)
* Mandated confidential. DA/LEA can obtain i
crimes, not defense.

* Inmate Case Records (PC 2081.5)

* “Case records” of inmates have qualified privilege against
disclosure

¢ They include: 1} All informatlon received by CDCR from court,
probation, LEA, DA, DO, other interested persons, and 2) record of
dlagnostic findings, actions, dispositions re: classiflcation,
treatment, employment, training, discipline

* Usually are accessible by DA however if custodial authority is part
of prosecution team

* Different from “C” file records

* Cal ECPA

31
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10/5/2017

Cal ECPA

* Can access EDI by communication with Device (PC
1546.1) by:

Warrant*

Wiretap order

Tracking device warrant (PC 1524(a){12) & PC 1534(b))

Pen Register or Trap Trace

Specific Consent of authorized possessor

Lost/Stolen/Abandoned (can access only to find owner or
authorized possessor)

Emergency (death/SBI) — 3 ct days/911 caller exception
Detention facility
Parole/PRCS

Probationers/MS/Pre-trial release (clear and unambiguous
E-search terms)*
* Passwords (/n re Carlos H. (2017) A148154 1% DCA unpublished)

129

Cal ECPA

* Form of warrant:

« Describe with particularity:
Time periads {if possible}
Target individuals or accounts
Applications/services covered
Types of information sought

If directed at service provider {SP), SW must include order
requiring SP to do Business Records Custodian Affldavit (like with
SDTs)

130

Cal ECPA

* Biometric password language for warrant:

+ During the execution of this search warrant, law enforcement personnel are
authorized to depress the fingerprints and/or thumbprints of any person, who
located at the SUBJECT PREMISES during the execution of the search and who
is reasonably believed by law enforcement to be a user of a fingerprint sensar-

enabled device that is located at the SUBJECT PREMISES and falls within the
scope of the warrant, onto the fingerprint sensor of the device {only when the
device has such a sensor} in order to gain access to the contents of any such
device

1

Cal ECPA

+ Biometric password language for affidavit (1):

Andlicuised hersin, based on youraliiant's tralning and experience hi befieves that dightal devces
il lzurd during the search. Your alfiant knew irem ey training and expatinnce and his review of
potdlcly svallabln materinfs that Apgte Ine, Metarala, HTC, and Samiaung, imang athe? campaniag,
praduce devices thak can ba unlacked by tha uer, weltn i ramarical aran sipho-numarizal passward,
of, far 3oma newer versions of the devices, with a linget 1t pluced on a irgerpring dendor, Ench.

oo muz:z: ifizrent name dor itz lingerprint sensor feature; for cxample, Apple' fs calied "Touth
[D." Once 3 wsor has ot up the ___._w,-n_.szunﬂ fenture inthe security sattings of the devica, the

user ean inlock the device by placing a finger of thumb on the devlee's fingerzring sensor, If that
senapr g the fing 7 the davize unlacks, Nart devicss can be sst ua to
reszgnize multiph prints, == th farant prints, hot necessarily fram the same perean, will unlock
the devies. bn your affiant's tral .ju:nﬁ rience, wors of devizod with a fingerprint sensor fepture
aftan nnabie that feature, because |t unjacks the phone maete guickly than the ontry of a pameade ar
patvwend but sl offers s laper of security,

__._E.:un_ﬂh_..n.:vq-..u:a:..._zuai__._s.u__?-n_ uw‘-—uconu a_.u:..unn_un_:n._:_nc
ihe devies. Far s-u_._._nm ,with Anple, Touch [0 wilf nat wark i [1] more than 48 Hotes biave pasied
1inon the davice Fas besn Unlached ‘.w__ thve devits has bemn turned on or restarted, (5 the device bas
reozived 3 mmote lock cormmand, or (4] five aitempte to matoh a Hngrrpeint hove boei ensucsaisful,
Other beanad have timilar tesitistions, Your afliant doet nat know the parscades of the devices |l
1o ke found at the SURJECT PREMISES.

132

33



143

uneg

Y1 0 Jpa0 Ly pAlIpoLL SEYLIN un ple ssaun ((s)aquind ssea Jesu) ssguini
@503 Jna] sopadng MUNTY L2 U) SUonar aly o) saped sy ja fue o) pasops)
plee g p3en 't pamalias B Asl JUELER YRS jo des A pauieigo uonTIID)
Aug ‘[ }{RIT 9451 UDIIIEE 3P0 |0U34 01 JUERLING (6 AAOTT0H SV OIHIAH0 51

11 Hejarayy Bulitaded sines pocd pueoroqe saiucd syl o Lo nd|E s ve paten

TEpIo

SJUBLIEM WIIEET 1|10 RBAIITA[AE Syt oL payejEIun

w03 931y £1) uo Jeadde Aew eyl pepaiewd Bupnju) |epaiew fpeig L) me|
[ERpR PUE 31235 JTpun A 120 |EL |5y swise A uapuadapul O uoewsogul
203ua Yl Aaias) o3 Aued 203 Joj sepdosdde 5) 7 ey unu__mu AL PUE £ pSOT
DUE T'y801 SUB|RES AROD [eUag JFPUN Mbaoasp jo Jaslqns sednsd syy aue Juesiesm
ﬁh?..nmu EM AT FEEIG0 UOROULIOU) AUE Jo STUTUOD SIS @1 IR AR sapard
| (sHaglunu S1e Becu) suoise asoyy u) pesjosur sormed ayt o Aue g s9oa Ty
Ul ueEdem warres jo Aem Ag PIUIEIGO SWAY || jo-asnisapsip pUE ‘EEn Wanpead [ny Syl
Jumyussd (Z)piTersT Lenaas m_num_ [BUT Japun ' ynoy @1 Woig 900 Ue Tjaas
‘rojan [Esunr ey 0 nineydis Ty jo AR Aq ‘uanenois S o:um:un—m_z jo 1383

‘UonEnans

vdO3 [ED

s

sjuawainbal
AIBAOISIP £ YSOT/T"¥SOT Dd 03 Juensind Jo Japi0 UNOI YUM
Pasoas|p/paujelal g o} [euaiew pajejaaun smolle (Z)p)T'9vST Id o

/e [B1apay/alels

AQ palinbay asimIay10 SI UOIIDE NS 10 Uo|Ied|isaAul

BAIDE 0] JURAD|3J S| JONBWIO| 9ABIB] 0} Dd }I JopJo asn
19 MBIAR] IBYLINY/34NSODSIP/UOIIUB]BI € BNSS| LB 1UN0d INg »

J3pJ0 1N02 Jad ss3jun pamalaal Jayuny
10 ‘pasn ‘pasolIsIp a¢ J0UUED pUR PI|es aq 1SNW BA(1I3[q0
S 31 01 PR1B|3IUN SI 1BY] P3UIRIqO UoIIBWIOJUl AUY «
:sluswalinbay Bujjess «

VdO3 (€D

(232 “yaly
‘UOIIEPIWIFU| SSAUIIM ‘SDUIPIAB JO UORINIISBP) NS 35I9ApE,,
41 J3148813Y3 SUoIsusIXE Aep O YIMm sAep 0 01 dn 1o) Aejap ued)

I0IAI3S WS YIIM Snoauelodwajuo) «

{pauteiqo uonew.ouy

jo Atewwns pue Ae|ap Joj uoseas 1spio Ae|ap Buimo)(oy
pue) AouaBiswa Jo :U3W)RIS J9B) JO JueLIem JO Add apnjaul SN »
2A1)I342 3q 0} Pa1EINI[ED A[qRUOSEAL SUBSW
13430 1o |[ewUa ‘||ew ssepo 1sU1y Jo paJalsidal AQ palanl(ap 10 paAIas
uofiedjisanut jo aimeu ,Ayia1y19ads ajqeuosesy,, Yiim 3qiiasag
pa1senbas/pa||3dwos UonewWwiojul 1eY) WYl WIoJU| «
(2115g9Mm [0Q)/s1951E3 01 B211ON &

(AouaBiawa/jueliem) sjuswalinbal 32110N .

Vdod [€D

‘Plosmssed so 3posssed pazuolpne
ay3 asn 0} juawrngal Y3 5 sidesne rwmn SAISSII0NE WO J|nsal
PINeM 124 1|k JUBAS AUE U| pue ‘siosuas JuLdiaduy o) siaSuly Xapu| o
SN 1343 4o auo asn o =|doad Joy UoWLWoD 5| 11 JEY) saualladya pug
UIUfEY S1Y U0 paseq smoly uellie Jnok S5)Asp usaE Aue uo 559338 O}
pRIoUINE a8 siadulf 243 Jo I mouy 10U Sa0p Jusl e Jned ySnoyiy
‘Yumas ayy jo s syl je Josuss Jupdisiuy su) ysulede waly Sujssaldap
Ay S331AS[. 241 553008 0) P2EN J0U aJe SIUPHISIu atouys JI s9aiASp 3UY o
SWBIUGS 8} Ulelgo 01 3jceaq Jou Aew Azuade Funed|ssiu] alj) “JwessEm
243 jo 3tlods aul Ul 1R pUE SASINEEY LDITENS 243 e pAieao|
S| 18y} B0iAap pajgeUs-iosuas JuldiaBul) B |0 s8N B 8 07 JUsaHoua
wup Aq panaliaq Ajgeuoseal 5| il puE LOIESS SY3 Jo uBinaaa
2yl Fuunp s3SIMFYd LJ31805 941 18 p21E3o) 5| oysm tosiad Aiasa
o juudquiniyy Jo/pue wiudiaBuy ayy o asn a% |adios 01 Aleyine

Sl SHEa UeLeM BUY| CIUBLEM YoUESS Y] JulInIaka 2{iym 231
1543 01 55800e Uled 03 ydulenie by (sje2inap pa|qeua-Josuas uudsiul)
Aue jo (s]aasn Aue go siupdauunys Jo siundiedul. oyl asn o) pazu 42|
(1M IUBLUSsIoMER ME] JukLiem BY) FURRISXE 3] Ym "suBssea) 9say) Jod

:(2) HAEpLJE 10} o8en3uE| piomssed JlIIawoig .

vdO3 [€D

LT02/S/0T




10/5/2017

Cal ECPA

* Suppression of Evidence (PC 1546.4})

* Challenge via motion to suppress under PC 1538.5

* Override Truth-in-Evidence Prov
than 2/3 vote of legislature)

n {because passed by more

* Universal Standing: Any person in a trial, hearing, or proceeding
may move to suppress any electronic information obtained or
retained in violation of SB 178 or 4" Amendment

137

CPRA AND FOIA

138

California Public Records Act (CPRA)

* CPRA (GC 6250 et seq.)

* Grants the public conditional right to inspect and obtai
copies of records of state and local government agencies

* Interplay with Criminal Discovery Statutes

If State/local agency part of prosecution team, then CPRA likely
cannot be used to obtain discovery

CPRA does not provide for “discovery”

It is a mechanism for public can get records independent of
tigation

",

Would create inconsistent discovery obligations
* CPRA scope beyond that of 1054.1
* "investigative files” not disclosable under CPRA
* 30 days prior to trial vs, 10 days following request

139

CPRA

* Procedure:

* 1) Request to inspect or for copies to agency
Any person/entity may inspect or obtain copies (at their expense)
of any public record
« Public record is any “writing” containing information related to
public’s business prepared, owned, or retained by state or local
agency
Not include databases of informatlon
* See San Jose v. Sup. Ct. {2017) __ Cal4% ___ (2017 WL B18506)
{writings prepared and/or retained by employees on personal
devices constitute agency records subject to CPRA]
State agency is not the court
Filed court documents can be obtained through CPRA to DA
If “member of public” makes request agency is required to assist
by helping identify responsive records and suggesting ways to
overcome obstacles to access

140
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10/5/2017

CPRA

* Procedure

* 2A) Are records exempt?

* Exempt Investigative file records DO NOT include:

* Arrest information of anyone arrested by the LEA (GC 6254(f)(1)):
full name and occupation, physical description, DOB, time/date of
arrest & booking, location of arrest, factual circumstances
surrounding the arrest, bail amount, time/manner of release,
where arrestee held, charges and outstanding warrants/holds

145

CPRA
« Procedure:

* 2A) Are records exempt?

* Exempt Investigative file records DO NOT include:

* Complaints or requests for assistance: time, date, substance of,
location of occurrence/complaint/req. for assistance, time and
nature of response

* If criminal investigation i dalso provide /age of victim,
factual circurnstances surrounding incldent, general descripf
injuries, property, or weapons

any victim to an arrestee/defendant

Incident information to victims, their Insurers, any one who
suffered bodily injury or property damage or loss from crime
including name/address of involved parties, witnesses, description

of property involved, date, time, loca
statements (not Cls)

n of incident, witness

CPRA
* Procedure:

* 2A) Are records exempt?

refuse to disclose documents if disclosure would:

* Endanger the safety of a witness or other person involved in the
inves i

* Endanger the successful completion of the investigation or a
related investigatian, or

n reflects the analysis or conclusions of the investigating

* Examples of exempt documents:
Autopsy/coroner reports

Gang or organized crime data base information
Security/safety procedure manuals for LEA
Parole files

RAP sheets

Records of investigations for CCW permit

147

CPRA

* Procedure:

* 2A) Are records exempt?

* Yes if preliminary drafts, notes, inter/intra agency memos,
where there is pending litigation and agency is a party,
highly personal privacy infringing material, DNA profiles
Can still refuse to disclose under the catch all (GC 6255)
where agency can establish that on the facts of a particular
case the public interest is served by not disclosing a record
clearly outweighs public interest served by disclosure of
record

* Examples: disclosure endangers others {mere assertion

insufficlent), burden on agency, extraordinary costs to agency,
deliberative process

¢ But exernptions are the exception and public policy favors
disclosure

148
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The Inquisitive
Prosecutor's Guide

.,,ﬁ A Publication of the Santa Clara County District Attorney's Office

The Santa Clara County District Attorney's Office is a State Bar of California
Approved MCLE Provider: 2748

Excerpts from Pages 141-143, 144-145

What does “intends to call” mean for section 1054.1 purposes?

The California Supreme Court has identified the phrase “persons the prosecutor intends to call as
witnesses at trial” in Penal Code section 1054.1(a) as referring to all witnesses the prosecution
“reasonably anticipates it is likely to call.” (People v. Tillis (1998) 18 Cal.4th 284, 287; Izazaga
v. Superior Court (1991) 54 Cal.3d 356, 376, fn. 11.) Accordingly, “[f]ailure to disclose the
address of a victim who is reasonably expected to testify at trial would violate the prosecution’s
obligation under section 1054.1, subdivision (a).” (People v. Bohannon (2000) 82 Cal.App.4th
798, 805.)

Editor’s note: The reciprocal discovery provision of the CDS requires defense lawyers to
provide the names and addresses of “persons, other than the defendant, he or she intends to call
as witnesses at trial[.]” (Pen. Code, § 1054.3(a).) The definition of “intends” in section 1054.3(a)
has the same meaning as “intends” in section 1054.1(a). (See People v. Tillis (1998) 18 Cal.4th
284,290, fn. 3; Izazaga v. Superior Court (1991) 54 Cal.3d 356, 376, fn. 11.)

The California Supreme Court has stated that, in determining whether an attorney “reasonably
anticipates” calling a witness, counsel is not licensed “to temporize about his or her intentions in
the face of clear indications on the record that counsel in fact intends to call a particular witness.”
(People v. Tillis (1998) 18 Cal.4th 284, 293; see also Sandeffer v. Superior Court (1993) 18
Cal.App.4th 672, 678 [presuming court may order defense counsel to produce information or



materials the court reasonably finds have been improperly withheld, notwithstanding counsel’s
protestations to the contrary].)

The Tillis court pointed to its earlier decision in Izazaga v. Superior Court (1991) 54 Cal.3d
356, as an example of case where it was clear the defense reasonably anticipated calling a
witness because an investigator had interviewed the witness, the witness was present in the
courtroom, and counsel asked the court to order the witness to return on the day the case was
trailed for trial. (Tillis at p. 293, citing to Izazaga at p. 136; see also People v. Hammond (1994)
22 Cal.App.4th 1611, 1624 [quoting Taylor v. Illinois (1987) 484 U.S. 400, 413-414 for the
proposition that it is “reasonable to presume that there is something suspect about a defense
witness who is not identified until after the 11th hour has passed”]; People v. Jackson (1993) 15
Cal.App.4th 1197, 1202 [upholding sanction of exclusion for failure to disclose witness where
trial court refused to believe defense counsel’s claim he did not decide to call defense
investigator who took clearly exculpatory declaration against interest from unavailable witness
until moments before the investigator was called to testify].)

In the unpublished decision of People v. Le 2006 WL 2949021, the prosecution failed to disclose
a letter written by the defendant to his girlfriend and several taped jailhouse conversations
between the defendant and his girlfriend that strongly suggested defendant was asking his
girlfriend to create a false alibi until cross-examination of the defendant. The attorney general
conceded the discovery violation notwithstanding the trial prosecutor's claim he had not “intend”
to use this material until the defendant testified inconsistently with the belatedly disclosed
evidence. (Id. at pp. *9-*10.)

In People v. Riggs (2008) 44 Cal.4th 248, a case where a pro per defendant failed to disclose
some alibi witness until after the prosecution rested, the California Supreme Court upheld a trial
court’s determination that the defendant violated his statutory discovery obligation because a
“defendant, charged with capital murder, would reasonably anticipate that it was likely he would
call as witnesses family members who purportedly knew that he was several hundred miles away
from the scene of the crime when the murder was committed.” (Id. at p. 306 [and making this
finding despite defendant’s undisputed claim that he had not disclosed the witnesses because
they had moved and he had only recently learned where they were residing].) The Riggs court
called into question the notion that a party may properly claim that they do not “intend” to call a
witness until the party knows they will be “able” to call the witness. (Id. at p. 309, fn. 20.)
Rather, the court held that a mere lack of knowledge of the whereabouts of a witness does not
constitute good cause for not disclosing the name of the witness. (People v. Riggs (2008) 44
Cal.4th 248, 309-310, fn. 29.)

In contrast, until counsel knows what the witness is actually going to say, it cannot reasonably be
said counsel intends to call the witness at trial. (See People v. Walton 143 (1996) 42 Cal.App.4th
1004, 1017 [even if the prosecutor knows the name of a witness, until the prosecutor actually
locates the witness and determines what the witness is going to say, the prosecutor cannot be said
to “intend to call” the witness].)



As a practical matter, many trial courts are reluctant to question a defense attorney's
representation as to when the intent to call a witness was formed, relying on language from
Sandeffer v. Superior Court (1993) 18 Cal. App.4th 672 that “the determination whether to call a
witness is peculiarly within the discretion of counsel” and that “[e]ven when counsel appears to
the court to be unreasonably delaying the publication of his decision to call a witness, it cannot
be within the province of the trial judge to step into his shoes.” (Id. at p. 678.)

Moreover, sometimes delaying the decision whether or not to call a witness is legitimate. As
noted in People v. Hammond (1994) 22 Cal.App.4th 1611, “during the trial process, things
change and the best laid strategies and expectations may quickly become inappropriate:
witnesses who have been interviewed vacillate or change their statements; events that did not
loom large prospectively may become a focal point in reality. Thus, there must be some
flexibility.” (Id. at p. 1624.)

It remains an open question whether determination of a party’s asserted intent to call a witness
involves an objective or subjective evaluation of the facts. (People v. Riggs (2008) 44 Cal.4th
248, 309, fn. 29; People v. Tillis (1998) 18 Cal.4th 284, 290.)

In Tillis, the defense called an expert witness to testify regarding the effects of drug abuse
on the mental condition of the defendant. On cross-examination, the prosecution asked the
expert if he had been arrested for snorting cocaine during a lunch break while testifying as
an expert in another case. The defense later objected that they had not been given notice the
prosecutor planned to ask about the expert’s arrest. When the case got before the California
Supreme Court, the parties spent a fair amount of time arguing over what it meant to
“reasonably anticipate” calling a witness. However, the court stated the real issue was
whether the “information” the prosecutor had queried about on cross-examination fell
within any of the categories of discovery covered by the CDS. The court held it did not. The
fact of the expert’s drug use and related arrest was not, per se, a witness’s name or address
(8§ 1054.1, subd. (a)); a statement by defendant (§ 1054.1, subd. (b)); real evidence (§ 1054.1,
subd. (c)); a felony conviction of any material witness whose credibility is likely to be critical
to the outcome of the trial (§ 1054.1, subd. (d)); exculpatory evidence (§ 1054.1, subd. (e));
or a written or recorded statement of the witness, or a report of a statement of the witness (§
1054.1, subd. (f)). (Id. at pp. 288-294.)

The court concluded that since the information did not necessarily require a “witness” for it
to be admissible (i.e., it could be admitted as a certified public record or prior recorded
testimony of the witness sought to be impeached) and since it would be mere speculation to
conclude that the prosecution intended to call a witness (as opposed to merely asking about
the prior incident or proving it without a witness), there was no violation of the discovery
statute. (Id. at pp. 288-292.)

The Tillis court specifically rejected the defendant’s argument that the due process clause
requires disclosure of “all the details that will be used to refute an opposing party's
witness[.]” (Id. at pp. 294-295; Coronado v. Almager (C.D. Cal. 2009) [unreported]
2009 WL 2900288, *12 ; see also People v. Wilson (2005) 36 Cal.4th 309, 333 [no
discovery violation where prosecution did not disclose investigative report on defense



witness because defendant “fail[ed] to show how the prosecution violated section 1054.1’s
discovery obligations by not disclosing information on a witness the defense intended to
present”]; People v. Cox [unreported] 2013 WL 97429, *6 [“nothing in the plain language
of the statute requires the prosecution to disclose the existence of any misdemeanor conduct
or conviction of a witness that the defense intends to call to testify”]; People v.
Burchfield (unpublished) 2003 WL 1084872, *7 [prosecutor had no duty to disclose that
witness defense intended to call was terminated from the county medical examiner’s office
for fraud].)

The party holding impeachment evidence, including the statement taken from the opposing
party’s witness, may withhold disclosure of that statement unless and until the party
holding the impeachment evidence reasonably anticipates calling a witness to complete the
impeachment. (See Hubbard v. Superior Court (1997) 66 Cal.App.4th 1163, 1165-1170.)
Even where defense counsel uses a statement taken by a defense investigator of a
prosecution witness during examination of the witness, this does not mean the statement
must be turned over unless it can be shown defense counsel intends to call the defense
investigator. (See People v. Ary (unreported) 2008 WL 2212381, pp. *17-19.)

Of course, there is both a constitutional and a statutory obligation on the part of the
prosecution to reveal statements made by defense witnesses if those statements are
exculpatory. (See Brady v. Maryland (1963) 373 U.S. 83, 87; Pen. Code, § 1054(e).)
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Underthe 14th Amendment
to the U.S. Constitution, the
prosecuton must disciose to
the defense evidence favorable
and matenal (o the accused
either to guilt or punishiment
{i.e., exculpatory evidence).

rady v. Maryiand, 373 U.S. 83
(1963). Bench officers and
attomeys handling ceminal
cases must be familiar with this impontant area of iaw.

The objeciive of this article and seff-study test is 1o review Bragy disclosures
reguired by the Constiution. Readers will leam about the prosecution’s duly under
Brady, limitations on the duty, what constitutes favorable and material evidence,
and how the Arady duty intersects with the right to discovery under Piichess v
Supenor Cowrt. 11 Cal. 3d 531 (1974).

Brady Duty

Brady and ifs progeny serve "'ta restrict the prosecution's ability to suppress
evidence rather than fo provide the accused a right fo criminat discovery." People v
Wiltiams, 58 Cal. 4th 197 {2013), quating People v. Mormison, 34 Cal. 4th 698
{2004). "In order that a defendant may secure a fair tdal as required by the due
process clause, 'the prosecution has a duty to disclose all substantial materiat
evidence favorable to an accused. That duly exists regardless of whelher there has
heen a request for such evidence, and irespective of whether the suppression was
intentional or inadvertent." /zazaga v. Superor Court, 54 Cal. 3d 356 (1991).

"By requiring the prosecutor to assist the defense in making its case, the Brady
rile represents a limited deparnure from a pure adversary model. The [U.S.
Supreme] Court has recognized, however, that the prosecutor's role transcends
that of an adversary: he 'is the representative not of an ordinary party 1o a
controversy, but of a sovereignly ... whose interest ... in a criminal prosecution is
not that it shall win a case, but that justice shall be done." United States v. Bagley
473 U.8. 567 (1983). Therefore. the Brady ruie does not displace the adversary
system as the primary means by which truth is uncovered. The prosecution's
discovery obligations under Penal Code Section 1054.1 are independent from its
constitutional duty under Brady.

There are three pans to a Brady viglation: (1) Evidence must be favorable to the
accused (i.e.. exculpatory or imgeaching); i2) evidence must be suppressed by the
state; and (3), suppressed evidence must be matenal to guit or punishment {i.e_,
prejudice must have ensued). Stickler v. Greene. 527 U.S. 263 (1999).



Brady applies in criminat trals, including the penatty phase of a death penalty
tial. Banks v. Dretke, 540 U.5. 668 (2004). Brady also applies in preliminary
hearings. People v. Gutierrez, 214 Cal. App. 4th 343 (2013); see Bridgeforth v.
Superior Court. 214 Cal. App. 4th 1074 {2013) (the standard of matedaiity in a
preliminary hearing is whether there Is a reasonable probabiiity that disclosure of
the evidence would have altered the magistrate's probable cause detemmination). In
addiion. Brady applies to juvenile delinquency proceedings. .LE. V. Superior Coun,
223 Cat. App. 4th 1329 (2014).

The constitutional duty of disclosure:
* is exclusive to the prosecution. 7 re Brown, 17 Cal. 4th 873 (1998}
~ includes impeachment evidence. Bagley.

* extends past the prosecution's file, applying to favorable evidence knowis by
others acting on govemment's behall, inciuding the police. Kyles v. Whitley, 514
U.S. 419 (1995).

*is a continuing obligation. imbler v Pachtman, 424 U.S. 403 (1976):
Limitations on Duty

A prosecutor has no general duty to obtain and disclose all evidence that might
he

beneficial to defense. Peaple v. Panah. 35 Cal. 4th 395 (2005). "[Tihe law does
not impose upon law enforcement agencies the requirement that they take the
initiative, or even any affimative action, in procuring the evidence deemed
necessary to the defense of an accused." 1 re Koehne, 54 Cal. 2d 757 {1960).
“There is no general duly on the part of the police or the prosecution to obtain
evidence, conduct any tests, or'gather up everything which might eventuaily prove
useful to the defense. n re Littfeffefd. 5 Cal. 4th 122 (1993). But the prosecutor
must undertake a complete examination of the facts of the case and explore any
leads developed by such facts in the interest of fundamental faimess and due
process.

I the exculpatory value of evidence is not readily apparenpt, a specific request by
the defense is required to tngger the duty of disclosure. in re Steele, 32 Cal. 4th
682 (2004). If the material in question is in the possession of the defense or
available via reasonable diligence, there is no duty to disclose. Peaple v. Salazar,
35 Cal. 4th 1031 (2005). The prosecution does not have a constitutional duty under
Brady 1o disciose meculjpatary evidence the prosecution intends to introduce at thal.
Gray v. Netherfand, 518 U.S 152 (1996). However, the prosecution does have a
statutory duty to make such a disciosure under Penal Code Section 1054.1.



The prosecutor does hot have a duty to provide the defense with evidence to
impeach the prosecutars withesses prior to plea bargaining. United States v. Ruiz,
536 U.S. 622 (2002). The Caiifomia Supreme Court has seemingly left open the
issue of whether exculpatory evidence must be disciosed pror to enlry of guilty
plea. See in ve Miranda, 43 Cal. 4th 541 (2008) {"Nor heed we decide the broad
question whether ar to what extent the prosecution has a duty ta disclose evidence
favorable to a criiminal defendant before the defendant pleads guilty").
Nevertheless, Tailure to disclose exculpatory evidence prior to a plea coufd wamant
withdrawal of the guilty plea. See People v. Ramirez. 141 Cal. App. 4th 1501 (2008)
{"the least surprise of influence causing a defendant to plead guitty when he has
any defense at all should be sufficient cause to pemnit a change of plea from guilty
to not guiity").

Evidence that |s Favorable and Material

"Evidence ts 'favarabie’ if it either helps the defendant or huits the prosecution,
as by impeaching one of its withesses." In re Sassouiian, 9 Cal. 4th 535 (1995).
Such tems include information which couid tend to exonerate or mitigate
punishment, evidence which helps to establish a defense, matenal relating to a
witness's mental or physical history tending to adversely reflect on credibility and
information that tastimony was motivated by animosity against a defendant.

Excutpatory and impeachment evidence also includes information relating to
charges pending against prosecution witnesses. People v. Martinez, 103 Cal App.
4th 1071 (2002). People v. Coyer. 142 Cat. App. 3d 839 (1983). Such evidence Is
useful to the defense because the defense duning tial “is permitted to inquire
whether chames are pending against a withess as a circumstance tending to show
that the withess may be seeking leniency through testifying.” Peapfe v Glaxton,
129 Cal. App. 3d 638 (1882). Also, the defense is entitled to know whether a
prosecution witness is on prabation. Mifaud v. Supenor Court. 182 Cal. App. 3d
471 (1986). Mifaud held, "Such information must be provided regardless whether
lhe witness is within the jurisdiction; far, even though the prosecutor may have no
actual influence over a witness's probationary status, 'it is the witness' subjective
expectations. not the objective bounds of prosecutorial influence. that are
determinative' for purposes of impeachment.”

in order to establish a violation of due pracess under Brady, the defense must
establish that the favorable evidence which was nat disclosed was maletal 1o
either guilt or punishment, imespective of good faith or bad Taith of the prosecution.
Evidence is matertal "if there is a reasonable probability that, had the evidence
been disclosed to the defense. the result of the proceeding would have been
different."" Pecple v. Masters, 62 Cal. 4th 1019 (2016). Cone v. Bell. 556 U.S. 449
{2009). Matenality thus "requires more than a showing that the suppressed
evidence would have been admissible, that the absence of the suppressed
evidence made conviction 'more likely.' or that using the suppressed evidence to
discredit a withess's testimony 'might have changed the outcome of the trial."”
Under Kylas, white the tendency and force of undisclosed evidence is evaluated
item by item. #s cumulative effect for purposes of materality must be considered
collectively.



The requirement of materiality ensures that a violation is established only when
there was a reasonabtle probability that the accused did not receive a fair tial, one
*resulting in a verdict worthy of confidence.” Kyfes. Although Brady disclosure
issues may arise "in advance of.” "duing,” or "after trial” the test is always the same
- Brady materiality is a constitutional standard required to ensure that nondisclosure
will not result in the dental of defendant's due process right to a fair tial. United
States v. Agurs, 427 U.S. 97 (1976); Euffoqui v. Superior Gourt, 181 Cak App. 4th
1055 (2010). The inquiry as to materality includes consideration of the adverse
effect of nondisclosure on defense investigations and tial strategies (ie.,
preparation and presentation of the defendant's case). Peopie v. Verdugo, 50 Cal.
4th 263 (2010} People v. Hayos. 41 Cal. 4th 872 (2007}

Intersection of Brady and Pifchess

A Pitchess motion is used to discover infommation in a taw enforcement officer's
personnel file or ather police agency record that is relevant to a crminal case, such
as an officer's alleged pror use of excessive force or falsification of information. A
criminal defendant claiming pofice misconduct "may compel discovery by
demonstrating that the requested information will facilitale the ascertainment of the
facts and & fair thal” (.e., pror use of excessive force. racial or ethnic bias.
falsification of information. of planting evidence). The mation is codified in Evidence
Code Section 1043. Pitchess discavery is available in a variety of contexts,
including criminal and civil cases as well as administrative proceedings. Evid. Cade
Section 1043(a)

In order to obtain Pifchess discovery, the defense must identify purpoifed officer
misconduct, describe a proposed defense; establish a "logical link” between the
pending charge and the propased defense and articulate how the requested
discovery will support the defense or impeach the officer's version of events.
Warrick v. Superior Court, 35 Cal. 4th 1011 (2005).

"Under Brady, evidence is ‘matenial’ only if i is reasanably probable a
prosecution's outcome would have been different had the evidence been
disciosed. [citation omitied.] By contrast. '[ulnder Pifchess, a defendant need only
show that the information sought is materal "to the subject matter invalived in the
pending litigation_* ((Evid. Code,] § 1043, subd. b)3).) Because Brady's
constitutional materiaiity standard is narrower than the Pifchess requirements, any
[information] that meets Brady's test of aatenality necessarily meets the relevance
standard for disclosure under Pitchess. ([Evid. Code.] § 1045, subd. (b).Y" People v
Superior Court {ohnson). 61 Cal. 4th 656 (2015).

in Johnson. the Califomia Supreme Couit held that the prosecution must comphy
with the Pitcfress procedures under Evidence Code Section 1043 befare & could
examine officer personnel records for material subject to Brady disclosure. The
coun reversed the Coutt of Appeal and conciuded that permitting the defense {o
seek its own Pitchess discovery presetves the defendant's due process rights
under Brady - the prosecution has no constitutional duty to conduct the defendant's
Pitchess investigation for him. Johnson. Johnson detemmined, "Because 2
defendant may seek potential excuipatory information in ... personnel records just
as well as the prosecution, the prasecution iulfills its Brady obligation if it shares
with the defendant any information it has regarding whether the personnel records
contain Brady materal, and then lets the defense decide tor itself whether to file a
Pitchess motion.”



Penal Code section 141

(a) Except as provided in subdivisions (b) and (c), a person who knowingly,
willfully, intentionally, and wrongfully alters, modifies, plants, places,
manufactures, conceals, or moves any physical matter, digital image, or video
recording, with specific intent that the action will result in a person being charged
with a crime or with the specific intent that the physical matter will be wrongfully
produced as genuine or true upon a trial, proceeding, or inquiry, is guilty of a
misdemeanor.

(b) A peace officer who knowingly, willfully, intentionally, and wrongfully alters,
modifies, plants, places, manufactures, conceals, or moves any physical matter,
digital image, or video recording, with specific intent that the action will result in a
person being charged with a crime or with the specific intent that the physical
matter, digital image, or video recording will be concealed or destroyed, or
fraudulently represented as the original evidence upon a trial, proceeding, or
inquiry, is guilty of a felony punishable by two, three, or five years in the state
prison.

(c) A prosecuting attorney who intentionally and in bad faith alters, modifies,
or withholds any physical matter, digital image, video recording, or relevant
exculpatory material or information, knowing that it is relevant and material
to the outcome of the case, with the specific intent that the physical matter,
digital image, video recording, or relevant exculpatory material or
information will be concealed or destroyed, or fraudulently represented as the
original evidence upon a trial, proceeding, or inquiry, is guilty of a felony
punishable by imprisonment pursuant to subdivision (h) of Section 1170 for
16 months, or two or three years.

(d) This section does not preclude prosecution under both this section and any
other law.



SUPREME COURT

FILED
MAY - 12017

S239387

ADMINISTRATIVE ORDER 2017-04-26
Jorge Navarrete Clerk

IN THE SUPREME COURT OF CALIFORNIA

EN BANC

ORDER RE REQUEST FOR APPROVAL OF AMENDMENTS TO RULE 5-110 AND
RULE 5-220 OF THE RULES OF PROFESSIONAL CONDUCT OF
THE STATE BAR OF CALIFORNIA.

On January 9, 2017, the Board of Trustees of the State Bar of California filed a
request for approval of recommended amendments to rule 5-110 and rule 5-220 of the
California Rules of Professional Conduct. (Bus. & Prof. Code, § 6076.) The request is
granted in part and denied in part.

The request to add paragraphs (A), (B), (C), (F), (G), and (H), and Discussion
paragraphs [1], [2], and [5] through [9] to rule 5-110, and to add a discussion paragraph to
rule 5-220, is granted. These amendments are set forth in the approved versions of rule
5-110 and rule 5-220 appended as Attachment 1 to this order, and are effective May 1,
2017.

The request to add paragraph (D) to rule 5-110 and its related Discussion paragraphs
[3] and [4], concerning prosecutors’ ethical pretrial disclosure obligations, is denied. The
court directs the Board to consider the alternative revisions set forth in Attachment 2 to this
order, and to assess whether any such revisions may warrant further public comment.
Additionally, the court requests that the Board explain the meaning of the terms
“cumulative disclosures of information” as used in the second sentence of Discussion
paragraph [3], or alternatively, consider removing this portion of the sentence from the
Discussion paragraph. To the extent the Board chooses to recommend any revisions to
rule 5-110(D) and Discussion paragraphs [3] and [4], the Board may submit such revisions
for court approval immediately following its consideration of such revisions. For the
present time, paragraph (D) and Discussion paragraphs [3] and [4] shall be designated as
“reserved,” as set forth in the approved version of rule 5-110 appended as Attachment 1 to
this order.

The request to add paragraph (E) to rule 5-110, regarding the conditions that must
be present before a prosecutor may issue a subpoena to a lawyer to present evidence about
a former or current client, is denied. The court directs the Board to reconsider whether
this is an ethical obligation that should be imposed on all attorneys, not only prosecutors.
To the extent the Board chooses to recommend a more broadly applicable rule patterned on



the language in proposed rule 5-110(E), the court directs the Board to reconsider whether
substitution of the terms “reasonably necessary™ for “essential” under proposed paragraph
(E)(2), and “reasonable” for “feasible” under proposed paragraph (E)(3), would be
appropriate. The Board may submit a recommendation for a new or revised rule on this
subject matter at any time it deems appropriate.

In light of the court’s decision to not approve proposed rule 5-110(E), paragraphs
(F), (G), and (H), and references thereto, shall be relabeled as paragraphs (E), (F), and (G),
respectively, as set forth in the approved version of rule 5-110 appended as Attachment 1 to
this order.

It is so ordered.

CANTIL-SAKAUYE
Chief Justice

WERDEGAR, J.

Associate Justice

CHIN, 4.
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Associate Justice
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ATTACHMENT 1

Rule 5-110 Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall;

(A) Not institute or continue to prosecute a charge that the prosecutor knows is not
supported by probable cause;

(B) Make reasonable efforts to assure that the accused has been advised of the right
to, and the procedure for obtaining, counsel and has been given reasonable opportunity to
obtain counsel;

(C) Not seek to obtain from an unrepresented accused a waiver of important pretrial
rights unless the tribunal has approved the appearance of the accused in propria persona;

(D) Reserved.

(E) Exercise reasonable care to prevent persons under the supervision or direction of
the prosecutor, including investigators, law enforcement personnel, employees or other
persons assisting or associated with the prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be prohibited from making under rule
5-120.

(F) When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of which the
defendant was convicted, the prosecutor shall:

(1) Promptly disclose that evidence to an appropriate court or authority, and
(2) If the conviction was obtained in the prosecutor’s jurisdiction,

(a) Promptly disclose that evidence to the defendant unless a court
authorizes delay, and

(b) Undertake further investigation, or make reasonable efforts to cause
an investigation, to determine whether the defendant was convicted of
an offense that the defendant did not commit,

(G) When a prosecutor knows of clear and convincing evidence establishing that a
defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant
did not commit, the prosecutor shall seek to remedy the conviction.

Discussion
[1] A prosecutor has the responsibility of a minister of justice and not simply that of

an advocate. This responsibility carries with it specific obligations to see that the
defendant is accorded procedural justice, that guilt is decided upon the basis of sufficient



evidence, and that special precautions are taken to prevent and to rectify the conviction of
innocent persons. Rule 5-110 is intended to achieve those results. All lawyers in
government service remain bound by rules 3-200 and 5-220.

[2] Paragraph (C) does not forbid the lawful questioning of an uncharged suspect
who has knowingly waived the right to counsel and the right to remain silent. Paragraph
(C) also does not forbid prosecutors from seeking from an unrepresented accused a
reasonable waiver of time for initial appearance or preliminary hearing as a means of
facilitating the accused’s voluntary cooperation in an ongoing law enforcement
investigation.

[3] Reserved.
[4] Reserved.

[5] Paragraph (E) supplements rule 5-120, which prohibits extrajudicial statements
that have a substantial likelihood of prejudicing an adjudicatory proceeding. Paragraph
(E) is not intended to restrict the statements which a prosecutor may make which comply
with rule 5-120(B) or 5-120(C).

[6] Prosecutors have a duty to supervise the work of subordinate lawyers and
nonlawyer employees or agents. (See rule 3-110, Discussion.) Ordinarily, the
reasonable care standard of paragraph (E) will be satisfied if the prosecutor issues the
appropriate cautions to law enforcement personnel and other relevant individuals.

[7] When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a person outside the prosecutor’s jurisdiction was convicted of a
crime that the person did not commit, paragraph (F) requires prompt disclosure to the court
or other appropriate authority, such as the chief prosecutor of the jurisdiction where the
conviction occurred. If the conviction was obtained in the prosecutor’s jurisdiction,
paragraph (F) requires the prosecutor to examine the evidence and undertake further
investigation to determine whether the defendant is in fact innocent or make reasonable
efforts to cause another appropriate authority to undertake the necessary investigation, and
to promptly disclose the evidence to the court and, absent court authorized delay, to the
defendant. Disclosure to a represented defendant must be made through the defendant’s
counsel, and, in the case of an unrepresented defendant, would ordinarily be accompanied
by a request to a court for the appointment of counsel to assist the defendant in taking such
legal measures as may be appropriate. (See rule 2-100.)

[8] Under paragraph (G), once the prosecutor knows of clear and convincing
evidence that the defendant was convicted of an offense that the defendant did not commit,
the prosecutor must seek to remedy the conviction. Depending upon the circumstances,
steps to remedy the conviction could include disclosure of the evidence to the defendant,
requesting that the court appoint counsel for an unrepresented indigent defendant and,
where appropriate, notifying the court that the prosecutor has knowledge that the defendant
did not commit the offense of which the defendant was convicted.



[9] A prosecutor’s independent judgment, made in good faith, that the new evidence
is not of such nature as to trigger the obligations of paragraphs (F) and (G), though
subsequently determined to have been erroneous, does not constitute a violation of rule
5-110.

(Adopted, eff. May 1, 2017.)

Rule 5-220 Suppression of Evidence

A member shall not suppress evidence that the member or the member’s client has a
legal obligation to reveal or produce.

Discussion
See rule 5-110 for special responsibilities of a prosecutor.

(Adopted, eff. May 1, 2017.)



ATTACHMENT 2

Proposed alternative revisions to Rule 5-110(D) and Discussion paragraphs [3]
and [4] for consideration by the State Bar’s Board of Trustees

The prosecutor in a criminal case shall;

(D) Make timely disclosure to the defense of all evidence or information known to
the prosecutor that the prosecutor knows or reasonably should know tends to negate the
guilt of the accused, ex mitigates the offense,and;in-connectionwith-sentencing-diselose
prosecutor-lrows-or-reasonably-should-lenow or mitigates the sentence, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunals. This
obligation includes the duty to disclose information that casts significant doubt on the
accuracy or admissibility of witness testimony or other evidence on which the prosecution
intends to rely:

[3] The disclosure obligations in paragraph (D) inelude exculpatory-and-
ﬂnpeaelﬁﬂe&{—ma{eﬂﬁhelevaﬂﬂa-gmk—ei—puﬁwlm%&&d are not limited to evidence or
information that is material as defined by Brady v. Maryland (1963) 373 U.S. 83 [83 S.Ct.
1194] and its progeny. Nevertheless. Althoush rule 5-110 dees-not-incorporate-the Brady
standard-of materiality-it-is not intended to require disclosure of cumulative diselesuses-of
information or the-diselosure-af-information that is protected from disclosure by federal or
California laws and rules, as interpreted by cases law or court orders. Nothing in this rule
is intended to be applied in a manner inconsistent with statutory and constitutional
provisions governing discovery in California courts. A disclosure’s timeliness will vary
with the circumstances, and rule 5-110 is not intended to impose timing requirements
different from those established by statutes, procedural rules, court orders, and case law
interpreting those authorities and the California and federal constitutions.

[4] The exception in paragraph (D) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the defense
could result in substantial harm to an individual or to the public interest.
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ACTIVITY EVALUATION FORM FOR CALIFORNIA MCLE

Please complete and return to Provider (Please Print)

Provider Name: Ventura County District Attorney's Office Provider Number: 1130
Title of Activity: Discovery

Date(s) of Activity: October 9, 2017

Time of Activity:  8:30 a.m. to 12:00 p.m.

Location of Activity: Hall of Administration, Lower Plaza Assembly Room

Please indicate your evaluation of this course by completing the table below

Question Yes | No Comments

Did this program meet your educational
objectives?

Were you provided with substantive
written materials?

Did the course update or keep you
informed of your legal responsibilities?

a|0o|o)|Od

OO0 0o 0

Did the activity contain significant
professional content?

O

|

Was the environment suitable for learning
(e.g., temperature, noise, lighting, etc.)?

Please rate the instructor(s) of the course below

On a scale of 1 to 5, with 1 being Poor and 5 Rate

Instructor’s Name and Subject Taught being Excellent, please rate the items below 1-5
. Overall Teaching Effectiveness .
Kevin Drescher, Discovery Knowledge of Subject Matter

On a scale of 1 to 5, with 1 being Poor and 5 Rate
Instructor’s Name and Subject Taught being Excellent, please rate the items below 1-5

Overall Teaching Effectiveness
Knowledge of Subject Matter

On a scale of 1 to 5, with 1 being Poorand 5 Rate
Instructor’s Name and Subject Taught being Excellent, please rate the items below 1-5

Overall Teaching Effectiveness
Knowledge of Subject Matter

MCLE Activity Evaluation Form June 2011-R



CERTIFICATE OF ATTENDANCE FOR CALIFORNIA MCLE

Top portion of form to be completed by the Provider

It is preferred that the form is pre-printed with the attendees name
and bar number.

Provider Name: Ventura County District Attorney's Office
1130

Provider Number:

Title of Activity: Discovery
Date(s) of Activity: October 9, 2017

8:30 a.m. to 12:00 p.m.

Time of Activity:
Location of Activity (City/State): Ventura, CA

This Activity qualifies for: Participatory Self-Study I:[
Total California MCLE Credit Hours for the above activity: S NOUrS  inciuding

the following sub-field credits:
o Legal Ethics: 1 hour
e Recognition and Elimination of Bias:

e Competence Issues:

Bottom portion of form to be completed by the Attorney after participation in the
above-referenced activity

By signing below, | certify that | participated in all, or some?*, of the activity described above
and am therefore entitled to claim the following California MCLE credit hours:

Total California MCLE Credit Hours: , including the following sub-field credits:
¢ - Legal Ethics:
e Recognition and Elimination of Bias:

o Competence Issues:

(You may not claim credit for the subfields above unless the provider is granting credit in
those areas above.)

Print Your Name (clearly):

Your California State Bar Number:

Signature:

* partial participation hours must be pro-rated MCLE Certificate of Attendance 0616_R



