
AGENDA 

PROSECUTORS' GUIDE TO WIRETAPS 
October 9, 2017 

2:30 p.m. — 4:00 p.m. 
Lower Plaza Assembly Room 

Instructors: Senior Deputy District Attorney David Russell 
and Deputy District Attorney John Poore 

I. Introduction 2:30 p.m. 

Getting a Wiretap 2:35 p.m. 

Wiretap Statutes 2:40 p.m. 

Wiretap Requirements 2:50 p.m. 

III. Running a Wiretap 3:00 p.m. 

Types of Wiretaps 3:10 p.m. 

Amendments 3:15 p.m. 

10 Day Reports 3:20 p.m. 

Building Prosecutable Wiretap Cases 3:25 p.m. 

IV. Prosecuting Cases After the Wiretap is Over 3:30 p.m. 

Sealing Order 3:35 p.m. 

Notice and Inventory 3:40 p.m. 

Discovery Obligations 3:45 p.m. 

Defending the Wiretap 3:50 p.m. 

V. Conclusion 4:00 p.m. 



Senior Deputy District Attorney David Russell 
Deputy District Attorney John Poore 

Topics to Cover 

Getting a Wiretap 

Running a Wiretap 

Prosecuting Cases After the Wiretap is 
Over 

GETTING A WIRETAP 
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WIRETAP STATUTES 
PC 629.50-98 

Crimes Justifying a Wiretap 

PC 629.52 - Probable cause to believe 
an individual is committing, has 
committed, or is about to commit: 

Heroin, cocaine, PCP, and meth sales -
related crimes when weight exceeds 3Ihs; 
Murder/solicitation to commit murder; 

- Kidnapping in violation of PC 209; 
Any felony violation of PC 186.22; 
Bombings or use of VVMDs; 
Human trafficking; AND 
Attempts or conspiracies of the above. 

Additional Probable Cause 
Required 

Nexus to This County — PC 629.52. 

Communications Will Occur — PC 
629.52(b). 

Lines or Places Monitored Will Be Used 
for Communications — PC 629.52(c). 

Exhaustion - PC 629.52(d): 
- Normal investigative procedures have 

been tried and have failed or reasonably 
appear either to be unlikely to succeed if 
tried or to be too dangerous. 
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Nexus 

Hardline is located in this county. 

Cell phone is being used in this county. 

Calls are initiated from this county. 

The target subject or target crimes are 
connected to this county. 

Cornrn U n ications 

Identify Target Subjects. 

Identify Target Communications. 

Connect Phones to Target Subjects. 

Duration of Interception 

Order may be for up to 30 days. 

30 day clock begins at initial 
interception or 10 days after the 
signing of the order by the judge. 

Interception may be amended or 
extended. 
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Wiretap Documents 

• Affidavit: Affiant must be POST-certified in 
wiretaps pursuant to PC 629.94. 

• CEO Review: Signed by the Chief of the 
affiant's agency or designee. 

• Application: Signed by the DA or designee. 

Wireroom Instructions: Identifying the 
targets, target offenses, and communications 
subject to monitoring. 

- Order: Signed by the Presiding Judge or 
ordered designee. 

Steps in Wiretap Preparation 

Affiant writes affidavit and submits it to the 
assigned DDA. 

Assigned DDA approves affidavit and 
obtains wiretap number prior to CEO review. 

CEO approves affidavit. 

Assigned DDA prepares the Order, 
Application, and Wireroom Instructions 
before submitting all documents to the DA 
for review. 

DA approved documents delivered to the 
secretary for the Presiding Judge. 

Tips for a Well -Written Wire 

Continuity: 
Dates (June 21, 2015; 6/21/15; 6-21-15) 
Abbreviations 

• 805-415-1529 (hereinafter referred to as 
''Target Telephone 42") 
Federal Bureau of Investigation ("FBI") 

Capitalization_ 

Clear and Concise Language: 
• He (John) said that she (Sally) sold dope. 
• John said Sally sold dope. 
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RUNNING A WIRETAP 

Streamlining Wiretap 
Documents 

Search Warrant vs Wiretap 

DA Greg Totten's Application 

Exhaustion/Necessity 

Boilerplate vs Specific Examples 

Personal Liaison with Judge 

Upload Documents to Shared Drive 

Up and Running: Overview 

Types of Wiretaps 

Amendments 

10 Day Reports 

Final (10 Day) Report 

Wiretap Operations 

Winding Down Wiretap Operations 
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Types of Wiretaps 

Basis of Wiretap (Target Crimes) are: 

Cold Case/Cool Case 
-Example: Homicide 

Currently Planning/Committing 
Crimes 
-Example: Narcotics 

Hybrid — Involves Both 
-Example: Gang 

Amendments 

Every Affidavit Must Demonstrate 
Probable Cause that: 

Target Subject 

Is or Will be Using the Phone # or 
Device 

To Commit or Discuss Target Crimes 

Amendments 

Every Affidavit Must Demonstrate 
Exhaustion and Necessity: 

2 Scenarios: 

Target Subject already addressed in 
previous affidavits/amendments 

New Target Subject not addressed in 
previous affidavits/amendments 
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Amendments 

Target Subject Already Addressed in 
Previous Affidavits/Amendments 

VI 

NECESSITY 

'32. I belle, chat interception of wire commualoatiOel of 

,Targec Telephones will be the only reasonable, viable means co gather 

evidence against the Target Stikqects because normal immscigariv, 

re..h.,ques have fail,d, appear reaaonatly lticl7 CO fau!. tf tried, 

are toc danger.s cc ac7emp: as explained In Attach:Mat A. 

Amendments 

New Target Subject not addressed in 
previous affidavits/amendments 

err.M.,114,1  

ch..c --opt ton .creraint at t• 

n•te rho. r r 1. a 

C..2.1tett...1...er• have arca.= naue.,1612Ly ‘t tt t: 

trel.t. tn toultrimat. 

as_ • SPAS%tanti111,•10•11W1.• 000 .11r ^AS; an •I 

Tot bolirp•A .11 • Ts-A.1M • 

4.1 —A...a...4 • • 
am1.1 ors. •-morr...... trefil. *q.t., =wan..., 

Ct phy s‘c.a.4 vo... ••• alsalyot. piunn* zreat... Ans 

.and aca..1,1.3 ...0 GCS 1- Tim ("I 

....IA* • 11 lfte - AT. • 

'11 YAM at .ny t Juv. Las 

tl-/Ve• .1642.• at all., •1 

Amendments 

3. Monitoring of New Target Telephone 
expires 30 days from signing of original 
order 

30. For these reasons, T ask' that :feature COmm[y Court Omd= 

2014-12 be wended to Include the interception of wire and electronic 

telephone commnnicacions to and from Target Telephone *3 to coesseace 

as pars of Venture County COUZT Order 2014-12. The monitoring cf 

Venture County Court Order 2014-12 began at 1:29 p.m. on June 2. 2014 

and will terminate at 1:21 p.m. on July 2, 2014. The monitoring of 

Tingit Telephones el, Ila, and 112 will terminate on the same dace and 
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10 Day Reports 

Day 1 is the Date Original Order is Signed by 
Judge. 

Judge's Signature Must be on the 10 Day 
Report on or before Day 10. 

t. 

10 Day Reports 

Contains: 

i. Number of Communications 
Intercepted 

What Progress Has Been Made 
Toward Achieving Authorized 
Objective 

3. "Satisfactory" Explanation for Lack 
of Progress AND Necessity for 
Continued Interception. 

10 Day Reports 

If the Judge finds that progress has not 
been made or that the explanation for the 
lack of progress is "Not Satisfactory", or 
that no need exists for continued 
interception. ..the judge shall order that 
the interception terminate immediately. 
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Final (10 day) Report 

Contains: 

Number of Communications 
Intercepted 
Short Summary of Intercepted Dirty 
Calls During the Period??? - 
Depends 
Short Summary of Intentions for 
Future Investigation/Wiretaps??? - 
Depends 

Wiretap Operations 

Building Prosecutable Cases 
Identity 

ORNELAS 

CFUELAS 

1.1UNIZ 

OFIJELAS 

(Comlenzo de lamada] 
Hoy, ri ihts Alpe? 

ASI oh? 

iEy.cussiet 

ow Wools? 

Ey, ,no. no Ow. of podium quo *Po? ,Chto 
yontos on podacto pot oh!? 

,,,Ah ergo quo, a? 

LT. wooden quo mi. dips. quo tan. un 
podocallo pot all 

hones on ye. moms tome 

4C4mo cub., 

(BegInning of cart) 

Hey, is this Alex? 

Yell huh? 

Hey, brother in law! 

What's up? 

Hey, don't, don't you sti have that 
piece? That piece you had around 
there? 

Uh think that uh? 

Remember you had told me that you 
had a knits piece around? 

Just Mat uh yeah, Just a 011ie bk. 

How much? 

corne sesta) Like. eight (0). 
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Qum al se ow. arrimal aqui vorquiwo ,sabse h.it 4f ,-.1n come nearby here. 
65ndo Ye Poo Moon? Dir ri a where uh, uh, Rio 

Mesa is at? 

St. Yes. 

Pm rho, pareli no. Sr •Lon el ...wool 
Rod, all Rod W op, donde wooden botalo 

SL 

AEI na moo*. Yo •ON I me vOy oPanOto 
nenTn rre .blea y50 Is pido perm& a 

ask b. 

Right there we can, right there we 
can in the, in the, its called Red, 
Red Wog, wnete they sell boots 

Yes. 

We will see each other there. twit 
hole Jr. fast ;t5 I can Just give 

me a call and I will ask this Guy for 
germisaion. 

Dion qua oda Ism Rad Wogs. ,,Vordod7 You said It was mead Red Wings. 
right? 

Sirn. Yea 

C4ca0 Okay. 

Yo Yoy y olEnc..° ollL twill go and meet you there. 

Oloy, Ma. Sr in Milo Okay, I will be thatch a Iltie bit, 
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Wiretap Operations 

Arrest of Target Subjects During 
Wiretap 

Disclosure / Discovery Obligations 

Winding Down Wiretap 
Operations 

Options: 

Extension for Current Wiretap 

New Wiretap 

No Further Interception 
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PROSECUTING CASES 
AFTER A WIRETAP IS OVER 

What comes next... 
Sealing Order 

Notice and Inventory obligations 

Discovery obligations 

Use of evidence regarding non -target crimes 

End of year reports 

Defending the wiretap in court 
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Sealing Order 
PC 629.64 — "Immediately upon the 
expiration of the order..." 

Typically it takes a day or two 

Our templates have a provision saying we 
can disclose copies (redacted) once we 
have filed a case 

Notice and Inventory 
A "reasonable" time or no more than 90 
days from termination 

Includes 3 things: 
• The fact of the entry of the order 
• The dates/period of interception 

Whether they were intercepted or not 

Example 
Dear Sir or Nbrisny 

Enclosed is a covy of a nom, ft -carding Ventura County Wiretan fins nott, 
reoured to be sent to wu piusuarit to Penal Code scrum  

1 on not ',loll oil to tab, any ic a,nI 1.1.1/1 at this narks. 

Regrow:is; on Aptil 1. 2013. a Ventura County Sonata: Court Judge ironed Wiretap No 13-05, 
authotiring a thirty-day interreptim ofwise teinnstuti:-stions. The niretap tenni:wed 
April IS. 20 1;. and tesulted in the often of persons for drug trafficking. The pullet arrested al, 
currently facing drug trafficking charges in Ventura, California 

This come is being ,.ern to you, as required by law, been:se during tbe duration of ilse wirets;, 
one ur mare counnunivations .r:e inietrepted during monitoring. This notice does not men:, 
that your telephone was being Unnerved: nufset, tt ooly indicates that you may have had 
rOrtNersation with - or received 3 rail from - ati individual who was the sohjert of the abut 
•,iretap. [Or you urre identified as s result of thi, investigation] The law tequites tu to norif 
each 1101 1011 wit.) was intercepted :bung liar ccibtr.c ut tbe wiretap Again. you do not luive  
take any Ariimmim so a result alibis notice 

13 



Delaying the Inventory 
On an ex parte showing of good cause 

Only as long as necessary to achieve the 
purpose for which it was granted... 

Typically, it's 90 day postponements 

Discovery Obligations 
Extra obligations... 

"...a copy of ALL recorded interceptions 
from which evidence against the 
defendant was derived..." 

No hiding the wire behind a SW, and no 
wall stops / hand-offs 
• (unless through a truly independent source) 

Discovery obligations 
10 days before use: 

Recordings 
Court order 
Application 
Monitoring logs line sheets 
(+) PLUS (+) 

Transcripts 
Unless a judge finds it wasn't possible to 
furnish them AND no prejudice by delay 
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Non -Target Crimes 
Can't be used unless: 

The crime is a wire qualifying crime, OR 
Violent felony 

Must ask for permission from the judge 

Make application "as soon as practicable" 

Defending the Wire in Court 
1538.5 procedures 

4th Amendment vs. statutory violation 

Central purpose standard 
Small technical defects vs. failure to meet the 
purpose behind the requirement 

Quash and Traverse 
Lacks PC or material misstatement 
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Defending the Wire in Court 
Exhaustion and Necessity 

People v. Leon (2007) 40 Ca1.4th 376 
Cl/UC, pen register, search warrants, wit 
interview / grand jury / immunity, trash 
searches, consensual recording 

Should not be the 1st step, nor 
Should it be used when traditional 
investigation would work 

Defending the Wire in Court 
Local issues: 

• We can aggregate to reach 3 lbs. 
• It must start with PJ, and then go in order 

from a list of formal designees 

Affidavits can be redacted 
People v. Acevedo (2012) 209 Cal. App. 4t5 
1040 - Follow normal Hobbs procedure 

Be very careful... 
Mistakes could result in the suppression 
of ALL the wire evidence 
Violations can be costly 
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Other useful cases 
People v. Jackson (2005) 129 Cal. App. 4' 
129 — standard of review 
People v. Westbrook (1993) 15 Cal. App. 
4'h 41 — sealing of the recordings 
People v, Roberts (2010) 184 Cal. App. 4'h 
1149 — good overview, and 10 day reports 
Scott v. U.S. (1978) 436 U.S. 128 and 
People v. Reyes (2009) 172 Cal. App. 4'h 
671 — minimization requirements 

Sr. DDA David Russell: 805-654-2516 
DDA John Poore: 805-654-2012 
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