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Why It Matters

© Need 12 to win, Takes 1 juror to tose
& QOulv chance 10 weed out the wierdos/poison prlis
2 Ewidence urelevant if VD 1s poordy done

© Sews the tone for trial
o Furst impressions cnitical
© Expecrations set at VD can lose your case

° Fust chancc to edume jurors on key leg
jsSues 5
° mncc to gauge juror ability to fol |

Goals of Voir Dire

¢ Officially /
a Weed out Nugobs/Posson Pills! (Aka For Cause Challenges)

¢ Unofficially:

¢ Educate jurors on basic principles important to case
¢ Desensitizing jurors to 1ssues with your case
o Connect with jurors to begin building your credibility

© Common Misconception: Obtain Information to aid

Peremptory Challenges
o People v Willams (1981) 29 Cal. 3d 392 allowed ¢
2 But was overturned by CCP § 223

| Anly il purpose




Voir Dire Basics

© Structure
© Varies by Judge and Jurisdiction
o Ocder of Questioning
3 Judge vour dire
2 Defense
2 Prosecunon (because we have he burden => we get last wors)

o Court has di jon to put bie limits on time
° CCP§23

¢ Number of Peremptory Challenges - C.C.P § 23|
2 Misdemncanors = 6
o Felores > 10
®  Life/Capital Cases 3 20

o




Voir Dire Basics

o Shorthand Suggestions
© ~Marged - (job)"

2 Shows juror 1s marricd and the Job 1s wbat theur spouse docs

“LE" for law enforcement conncction
¢ E g L.E - brother > BPD = he has a brother 1n Bakersfield P.D.

e “Vic” w; V]

9 Usuallv list relanon and the cnme

o 4" > Them orsomeone cigse was a defendant/accused

o Jury > cnm/civ > Vexd”
# For prior jurv experience, fype of case, and where there was a verdict
e [f multiple prior jurics. dra as manv arrows as Gmes they served
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Voir Dire Basics

er tioning T
2 Speak to Every Persoa, if Possible
a4
el s !
2 Cold Call the Quiet Ones Bt ignedft” T
4 And don't wastc ymportant questions on obviously rcliable yurors!

2 Build Conscasus
& Make it casy for |urors to agree

@ Isolate Nutjobs / Damaging Opinions
& (et your reliable nurors to voice disag with the extrel
opinions

__l\.,_ [J.—n”[f "L“b? &'&K'

sot the others v agree




Voir Dire Basics

E] er tioning Techni
o Avoiding Objectiorable Questions
2  Questons that ask jurors to prejudge evidence
o Hypos can’t use same geaeral charges/fact patterns
& Avoid duscussing the defiaidon of “Reasonable Doubt

9 Use open-ended questions

e ~What do you thunk about that?”

¢ Do you agree or disagree? Whay?"

o “How do you think your might affect you as a juror®
¢ Maintain Eye Contact!

o Use Names (if allowed by judge)

Can's i 3 them eyidenle ond
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Voir Dire Basics

¢ For-Cause Challenzes
¢ Challenges can be based on Actual or Empticd Bias
2 CCP225mX1X0)
* [ncludcs pre-conceived ideas about Suninal taw principles'

2 Key Standard
3 Would a juror's views 'prevent or substantiallv imeaic” the
pertormance of the juror’s dutics in aceordance with the court’s
instrucdons and the juror's oath?”
S People » McDormoa (2002) 28 Cal.4* 946. 981
e Pegple v. Eurp (1999) 20 Cal 4th 826. 853
s People v. Mayfidd. (1997) 14 Cal.4® 668. 727

& Large deference to coust’s factual Godings
@ Rulings based solely on writtea respoase - De Novo Review!

Voir Dire Basics

9 Setting up For-Cause Chai

@ Phrasmg Is Crucial to Avoid Objections
Key is to pit juror s desire to nutlify veedict agawnst their obhigation
to follow law

o Certam biases may tmpair jurors’ abiity to follow law
@ “Assume { vc proven thecase BRD ...°
& “Assumc vou belicve the witness B.R D
9 “Do you think you are allowed to consider  ?
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Voir Dire Basics

e Setting up For-Cause Challenges
% Use Hyperbolic Hypotheticals to Test Jucors' Resolve
®  Makes il easier to cxpose passible impaiemeat
¢ E.g. What1if the vicim was a child molester?
¢ E.g. What If the defendant ad Stage 4 cancer®
a E.g Whatif he only stole a candy bar from Bill Gates®
¢ E.g whatif bis BAC was 07999999 NG. nght®> What about
0800000007
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Voir Dire Basics

> Setting up For-Cause Challenges
2 Exploit Ay Appareat Biascs That May Hurt Your Case
9 W S
o E.G. - “If officer said one thing. and a ctvilian said sometbing
clsc. would you drggualticelfy be tnclinad to belicve civilian
because yous views/your prior expenience”
+  Theic Prior Crimipal History
¢ E.G. -"Kaowing what its like aad how it affected your life, do
you thunk that may affect how you votc? How™”
> Fagudy Mcmbers who bad @ acative expensace

¢ E.G. - "As you hear cvidence do vou think you'll be able to put
astde what happened to vour son*”

Voir Dire Basics

3 Setting up For-Cause Challenges
> Exploit Any Apparent Biases That May Hurt Your Case
s 7 1h o .
*  Assume | only call one witless, aad will you be able ta vote

Guilty if vou believe that witness B.R.D.* Ase you saymng you
could never vote guiltv with just one witness?

* Racejssucs
+ Avoud if possible. Never bring 1t up unless the casc ubsolurely
requires it or juror first brings it up.

¢ E .G -Do you think the facr thathe s | wiil affect how you
vicw the cvidence or how vou vote?
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Voir Dire Basics

© Setting up For-Cause Challenges
@ Exploit Other Factors That May Hurt Your Case
°  Lack of Macritv/Copfidence (Collegs students)
o Many young jurors can't think concretely ¢nough about your
case/burden of proof

o If you sce one that is shecpish/nervous/can't talk cohercntly:
« Ask if they feel comfortabic deciding chis “important” case?
e Would he/she be able w focus on evidence and deliberate?
e Arc thev able 10 undersmnd cverything that is being said?

a  Encourage tum/ber to express hus/ber lack of
confidence/comfort with the juror role
@ Let them know it 15 common (or people their age
0 And thank them lor being hoaest

Voir Dire Basics

¢ Setting up For-Cause Challenges
e Make Them Comfortabtc with Seating Opinions/Inability to
Follow Law
o Use positive. encouraging tonc
4 “Thereart no wreng answers if ther well the wruth™

@ But always maintain your pokertace when they say something
crazy/uncxpected! Doa't ook like this:

Voir Dire Basics

o i inst Challenges/Rehab'j Jur
2 Remind jurors they doa’t decide punishmeat, just guilt
> Explaio the difference between judge s role and jurors

* “Do you undersiand, your job is just to decide ¢f the evidence
shows B.R.D, that he did w* You don't have to decrde the
punistunent if he is i fact guilcy ™

s Usually add the disclaimer that they can't consider punishment
10 any wav. just 10 be safe
e E.G. "No one likes drunk drving™
¢ E.G "No onc hikes thett”
¢ E.G. “No one thinks violence s a good tung”




Voir Dire Basics

s Defending Against Challenges/Rehab’ing Good Jurors
o Use concrete examples to test if they can be fair
2 Defensc often use vaguc questions that don't really test anythiag

@ E.G.-"If youdon't belicve ['vc proven he's the driver, would you
still fiod chis man guilty just because. 7"

o Distinguish this case from their past experieace
> This case is different from whatever happened m their past
» Defendant had nothing 1o do with.
-1 , 1 o
R L
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Making Them Care

° \4 i n for Mi: 4
& Ability to follow law on things that barely qualify as criminal
¢ Or thar jurors do themselves
% Discuss Importance of Eaforcing law, regardiess of how petty
% Puaishmenc /deterrence just as impogranr as restivution
= Not Alf Evidence Required
i |
by axpoirs joocs i,
- 7 f
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Making Them Care
e t I i i 3

¢ Circumstantial Evidence

2 Need 0 make sure jurors arc comfortable with it and bow it works
¢ Becausc most of your cases rely on it

»  Fust must ask if jurors have heard of 1t {50°%-"5% usually have)
¢ Then ask what they thiak .t 1s (10 determine preconceived notions)

e Askif thev hear it wr the TV cankext wher¢ at is portraved as weak:
8 “The People's case 1s purely circumstantial!'' ™
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Making Them Care .

© Freguent [ssu Voi ire on:
o Circumstantial Evidence
s

Darect evidence = "I see the pen. It's ia the Court room™

Q

Drop the pen behind vour podium or the desk
@ Aska juror if 1ts 10 the courtroom
@ How do they know? They no longer have direct cvidence

@ Prowvide suggestions: ey : Y >
@ Did you hear a sound” Sound like the pen hut the ground? j % h '} ‘F 1 A =1/ -.;__li A / JC’J s .
e Did you sec a hole there? Is that even ccasoaabie? / T ! “v 8 S pf’ O W .
© What if [ tesufy the pea is not i the courtroom anymoee? ’ ¢
Does that change your mind? (If they waffle > KICK!Y)

o End with: Are you comfortable with doing that in this case?
Using circumstantial evidence to decide whether ___ 7
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Making Them Care
# Common Misdemeanor Issues

o Battery involviag minimal/no injuries
9 Voir Dire on tmpornanec qf follow:ng law and WHY
o Have the \urors say why irs impuortant fo entorce law, however
slight the violatioa s

= Compare to 08 DUT's or [-siep trespassing. Javwallang

o Low-Blow DUI
4 Same vour dire tactc - focus on bighlv rechnicat crmes
* “if | prove BR.D he oossad that line. bow will you vote ™

Making Them Care

° mmon Misd
o Refusals with no PAS or Forced Draws

9 Comparc DRE/FST's 10 doctor visits that last 5 munutes
& Trust opinion of medical professional or lawyer?

2 Sex if they are “open to the possibititv” of deciding issue of
wntoxication based on circumstantual evidence / 0o breathalyzer

3 Suggest tmes they made opumons on other peoples infoxicaton
o Concerts
2 Bars / restaurants
® Las Vegas
¢ Obligatory fanuly reunions (there’s always one %)

2 Places where thev have seen individuals intoxicated falling over
thernsclves. holding beverage. cte..
@ Need a BAC # 1o know that person had too much to dnnk?




Making Them Care

2 Common Misdemeanor Issues
© Unsympathetic Victim
9 Desensitize jury using hyperbolic hypotheticals
o Whatif you hate her? Should that matrer as to whether by ts guilty”?
o Victm unlikeability dJacsa't mean he gets a pass

4 Sympathetic/young defendant who just made a mistake
2 Confront the fact head on
3 “Do you think you would consider the fact that he's only 182
¢ “Do you undersiand you can't do thar? Can vou fotlow that law™"
2 *Judge decides punishment and will take at into account™

2 Misd. Vehicular Manslaughters
4 Must voir dire on the fact that making a nustake or being careless can be
a cume
e Compare 10 cases where consequences of the crime deaide if it's a
fclony or ausd (¢.g. DUl crash with 1njury vs without)

Making Them Care

¢ Common Misdemeanor [ssues
¢ Victimiess Crimes / No Loss Thefts
2 Ger jurors to discuss importance of following law
2 Runshmeny/Dacoencs [ust 35 UTgonant 15 caniuon
a E.G. Penty thett from Bill Gates
o CSI Effect
3 Ask them of they thunk these shows accurately portray court
2 Call on jurors with prior expericace as jucors or in 1..E. to bolster
YOUur poinis
a The-Mat Munice Efet”
¢ Need 1o stan addressing the “availability heudstic” of media
coverage on the exoncranon casces mvoiving L.E. qusconduct

@ DO THIS CAREFULLY
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Making Them Care

2 mmon Misdemeanor
< Bare Minimum investigations
3 Use the ~Not All Evideace” wstruction to set the nght perspecuve
2 If you provc it B.R D., docsa’t matter what clse is out there
+ EG - Bauery with 60 witnesses. buc we <all 1 and they belicve hum

*  Get them to acknowledge why iv might be reasonable to gol invest
same amount ol fesouzces 1nto a 647(f) as we would a 137(a).

o Everyose Is Doing [t
@ The fact that other people do it 1s that an excuse to vote N.G.>
2 See if they can votc guilty even though they do it

% Have them renterate why u's important to do so
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Making Them Care
© Common Misdemeanor Issues

o Dc ic Viol U perative Victim
@ Test preconceived notions

®  Ask jurors what they expect with DV Victims

o [f they expect them to be cooperatave

¢ Do they understand why DV vicuim may not be cooperaove?
e Defendant is sole wicome carner
¢ Father of ber cluldren and stll wants bim in the kids' life .

© How 1 she supposed to testify? Expect her to cry? Why?
¢ Does everyone bandle @auma the same way? (Hint <> no)

¢ Make sure jurors don't use unijue experrences 10 judge your vicam
92 "Do you understand you can't judge the alleged vicam’s
aredibilitv based on how you! your faend handle your pnor
abusive situatton?”

o A juror's prior D.V history isn't a3 common.lay expericner
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Making Them Care
¢ Common Misdemeanor [ssues

2 Doa’t go overboard in trying to make them care
2 Never lose perspecave because credibility ts vour # | Asset

¢ Misdemeanors aren’t crimes of the century
3 Some of your jurors have misdemeanors on their record
2  Maany dctendanss acc aomal people who made poor deaisions

¢ Acung like be's Charles Mansor will alicnare vour ugors!
Do got overstate or evcrdramatize vour casct

Final Words of “Wisdom”

¢ Practice new topics out [oud

2 Always prep your VD/identify issues in advance

o Be yourself and do what works for your personality
¢ Have fun with it

¢ Leamn from your mistakes
2 [dentify what types of jurors hung your case and why

o # 1 Rale > When in doubt, go with your gut




Contact Info

¢ Deputy District Attorney Christopher Puck
% Email: cpuck@kernda.org

* Office Line: 661-868-2401

o Cell: 408-221-0734






