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PREFACE

This Capital Case Compendium was compiled by Deputy Attorney General
Robin LTrbanski and Supervising Deputy Attorney General Holly Wilkens. ~

The Compendium contains case updates pertaining to decisions issued
through February 26, 2017.

The organization of the Compendium follows the chronological. order of a
capital prosecution.

If the Capital Case Compendium does not answer your questions, please do
not hesitate to contact the capital case coordinators in the Attorney General's
Office:
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Senior Assistant Attorney General
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Supervising Deputy Attorney General
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Sacramento
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Supervising Deputy Attorney General
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San Francisco
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Supervising Deputy Attorney General
(415)703-5959

Special appreciation is owed to Deputy Attorneys General Theodore Cropley,
Ronald Jakob and Michael Murphy, Legal Assistant Monica Seda, and Legal Secretary
Stephen McGee for their assistance in preparing the Compendium.
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(People a Davis (2009) 46 Ca1.4th 539, 582; People a Alfaro (2007) 41 Cal.4th 1277,
1314.) _... _ .

§ 4.55.3.1 Restricted Death-Qualification
Voir Dire

Error in restricting death-qualification voir dire does not require reversal if the
defense was permitted to use general voir dire to further explore the prospective jurors'
responses to facts and circumstances of the case or if the record otherwise establishes that
none of the jurors had views about the circumstances of the case which would disqualify
them. (People v. Caslt (2002) 28 Cal.4th 703, 722.)

In order to demonstrate error by the trial court in declining to allow an appropriate
death-qualification question, the defense must seek to ask the omitted question during
general voir dire. (People v. Vieira (2005) 35 Ca1.4th 264, 286.)

In order to demonstrate prejudice from a trial court's erroneous restriction of voir
dire, the defendant must explain what additional inquiry was necessary for an intelligent
exercise of peremptory challenges in light of the responses to questions the court did
permit. (People a Ramos (1997) 15 Ca1.4th 1133, 1158.)

§ 4.55.4 Erroneous Exclusion for Cause

Erroneously excluding a juror for cause based on his views on imposition of the
death penalty requires the reversal of the death sentence, even where the prosecutor was
wrongly forced to use peremptory challenges on properly excludable jurors, and even
where the prosecutor had peremptories remaining. (Gray a Mississippi (1987) 481 U.S.
648 [107 S.Ct. 2045, 95 L.Ed.2d 622]; Davis a Georgia (1976) 429 U.S. 122, 123
[97 S.Ct. 399, 50 L.Ed.2d 339]; People v. Covarrubias (2016) 1 Cal.Sth 838., 866; Pevple
u Zaragoza (2016) 1 Ca1.5th 21, 41; People a Leon (2015) 61 Ca1.4th 569, 724-725;
People a Pearson (2012) 53 Ca1.4th 306, 333; People a Whalen (2013) 56 Ca1.4th 1, 26,
disapproved on other grounds, People v. Romero &Self (2015) 62 Ca1.4th 1, 44, fn. 17.)
However, the erroneous exclusion of a juror for cause based on his death penalty views
does not require reversal of the guilt judgment or special circumstances findings. (People
v. Pearson (2012) 53 Ca1.4th 306, 333; People a Clark (2011) 52 Ca1.4th 856, 895;
People a Tate (2010) 49 Ca1.4th 635, 672.)

V. PEREMPTORY CHALLENGES [§ 4.60]

"Peremptory challenges are intended to promote a fair and impartial jury, but they
are not a right of direct constitutional magnitude:' (People v Webster (1991) 54 Ca1.3d
411, 438, citing Ross a Oklal:om~r (1988) 487 U.S. 81, 88-89 [108 S.Ct. 2273,
101 L.Ed.2d 80, 90].)
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There is a presumption that peremptory challenges are properly exercised.
A challenger must rebut the presumption of constitutionality before the other party is
required to state reasons for exercising peremptories. (People a Critte~tdeyt (1994)
9 Ca1.4th 83, 114; People a Clair (1992) 2 Ca1.4th 629, 652.)

The trial court's jury selection method of calling prospective jurors in groups of 18
and requiring the parties to exercise challenges for both cause and peremptory challenges
before a new group was called did not violate the defendant's right of peremptory
challenge. "[A]lthough knowledge of the composition of the entire panel can be relevant
to the exercise of a peremptory challenge against an individual juror, the fact that a
particular procedure used .might have made exercising initial peremptory challenges less
informed does not in itself require reversal." (People a Covarrubias (2016) 1 Ca1.5th
838, 867-868 [internal quotation marks and citations omitted].)

A. NUMBER OF PEREMPTORY CHALLENGES [§ 4.61]

In a retrial, the defendant was not entitled to greater number of peremptory
challenges because, at time of his first trial, Code of Civil Procedure section 1070
provided for 26 peremptory challenges in a capital case, but subsequently enacted Code
of Civil Procedure section 231(a) entitled him to 20 peremptory challenges in a capital
case. Laws governing the conduct of trials are prospective in application when applied to
a trial occurring after the effective date of the statute, regardless of when the underlying
crime was committed. (People v Ledesma (2006) 39 Cal.4th 641, 663-664.)

Code of Civil Procedure section 231, subdivision (a), does not entitle each
defendant in amulti-defendant capital case to 20 individual peremptory challenges.
(People a Lewis (2008) 43 Ca1.4th 415, 493, overruled on other grounds, People v. Black
(2014) 58 Ca1.4th 912, 919.) Likewise, under the former rules, Code of Civil Procedure
sections 1070 and 1070.5, the 26 challenges allotted to the defense were to be exercised
jointly, not individually. (People a Hardy (1992) 2 Ca1.4th 86, 129.)

The requirement of joint use of peremptory challenges in multi-defendant cases
does not violate due process, equal protection, the right to an impartial jury, or the right
to a reliable determination of penalty. (People a Pi~il:olster (1992) 1 Cal.4th 865, 911,
overruled on other grounds, People v. YVillia~ns (2010) 49 Ca1.4th 405, 459.)

"To establish a constitutional entitlement to additional peremptory challenges,
defendant must at least show that he is likely to receive an unfair trial before a biased jury
if the request is denied." (People a DePriest (2007) 42 Ca1.4th 1, 23; see also People v.
Ledesma (2006) 39 Ca1.4th 641, 665.)

The defendant was not deprived of astate-created liberty interest in 20 peremptory
challenges (see Code of Civil Procedure, § 231) because he was required to use
peremptory challenges to cure "error" in the court refusing to remove a prospective juror
for cause. (People a Clark (2011) 52 Ca1.4th 856, 902, citing People v. Weaver (2001)
26 Ca1.4th 876, 913, and People a Gordon (1990) 50 Ca1.3d 1223, 1248, fn. 4 [use of
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peremptory challenge to cure "error" in denying challenge for cause does not violate right
to fair and impartial jury, citing Rass v. Oklahoma (1988) 487 U.S. 81, 85-88 [108 S.Ct.
2273, 101 L.Ed.2d 80], overruled on other grounds, People v. Edwards (1991) 54 Cal.3d
787, 835.)

§ 4.61.1 Waiver /Forfeiture

Counsel's agreement to the allocation of peremptory challenges in multi-defendant
case constitutes a waiver by the defense as to the allocation of the challenges. There is no
requirement of a personal waiver by the defendant. (People v. Webster (1991) 54 Ca1.3d
411, 439.)

B. EXERCISE OF PEREMPTORY CHALLENGES BASED ON
RACE OR GROUP BIAS (Batson / Whee%~ [§ 4.62

§ 4.62.1 Generally

The United States Supreme Court, in Batson a Kentucky (1986) 476 U.S. 74, 93-
94 [106 S.Ct. 1712, 90 L.Ed.2d 69], established three steps to guide a trial court's
constitutional review of peremptory strikes. "First, the defendant must make out a prima
facie case by ̀ showing that the totality of the relevant facts give rise to an inference of
discriminatory purpose.' [Citations.] Second, once the defendant has made out a prima
facie case, the ̀ burden shifts to the State to explain adequately the racial exclusion' by
offering permissible race-neutral justifications for the strikes. [Citations.] Third, ̀ if a
race-neutral explanation is tendered, the trial court must then decide ... whether the
opponent of the strike has proved purposeful racial discrimination.' [Citation.]" (People
v. Blackslter (2011) 52 Ca1.4th 769, 801, quoting Johnson a California (2005) 545 U.S.
162 [125 S.Ct. 2410, 2416, 162 L.Ed.2d 129, 138].)

Batson and its progeny hold that .exercising peremptory challenges solely on the
basis of a prospective juror's race offends the Fourteenth Amendment's guaranty of the
equal protection of the laws. (Miller-EI a Dretke (2005) 545 U.S. 231, 241 [125 S.Ct.
2317, 162 L.Ed.2d 196]; United States v. Martinez-Salazar (2000) 528. U.S. 304, 315
[120 S.Ct. 774, 145 L.Ed.2d 792]; J.E.B. v. Alabama ex rel. T.B. (1994) 511 U.S. 1.27
[114 S.Ct. 1419, 128 L.Ed.2d 89].)

Wheeler holds that exercising peremptory challenges solely on the basis of race
violates a defendant's right to trial by a jury drawn from a representative cross-section of
the community under Article I, section 16, of the California Constitution. (People u
Huggins (2006) 38 Ca1.4th 175, 226; People v. Wheeler (1978) 22 Ca1.3d 258, 276-277,
overruled on other grounds by Johnson v. California (2005) 545 U.S. 162 [125 S.Ct.
2410, 162 L.Ed.2d 129].)

133

007



It is a rebuttable presumption that a peremptory challenge is being exercised
properly, and the burden_ .is on the moving party to demonstrate impermissible
discrimination. (People a Duff (2014) 58 Ca1.4th 527, 545, citing Purkett- v.- Elem
(1995) 514 U.S. 765, 768-769 [115 S.Ct. 1769, 131 L.Ed.2d 834].)

"The ultimate burden of persuasion regarding racial motivation rests with, and
never shifts from, the opponent of the strike." (People a Wi~zbcrsl~ (2017) 2 Ca1.5th 402,
434 [internal quotation marks and citations omitted].)

Excluding even a single juror for impermissible reasons under Batson/Wheeler•
requires reversal. (People a Huggins (2006) 38 Ca1.4th 175, 227; People a Silva (2001)
25 Cal.4th 345, 386.)

Improper use of peremptory challenges on the basis of race does not require
"systematic" discrimination and is not negated simply because both sides have dismissed
minority jurors or because the final jury is "representative." (People v. Arias (1996)
13 Ca1.4th 92, 136-137.)

A white defendant cannot claim he was deprived of a fair jury under the Sixth
Amendment right to impartial jury where the prosecutor used peremptory challenges to
exclude Black jurors. (Hollmrd a Illinois (1990) 493 U.S. 474 [110 S.Ct. 803,
107 L.Ed.2d 905].) I~owever, under the Equal Protection Clause of the Fourteenth
Amendment, a defendant has a constitutional claim where peremptory challenges are
used by the prosecution to exclude prospective jurors based on race. {Powers a Oliio
(1991) 499 U.S. 400 [111 S.Ct. 1364, 113 L.Ed.2d 411].)

Purposeful racial discrimination in the selection of grand jurors in violation of
equal protection requires reversal without a showing of prejudice. (Vnsquez v. Hillary
(1986) 474 U.S. 254, 260-264 [106 S.Ct. 617, 88 L.Ed.2d 598].)

§ 4.62.1.1 Impact of Johnson v. Ca/ifornia

A party will establish a prima facie case of racial discrimination with respect to the
use of peremptory challenges if the totality of the relevant facts "`gives rise to an
inference of discriminatory purpose."' (Johnson v Califor~zia (2005) 545 U.S. 162, 168
[125 S.Ct. 2410, 162 L.Ed.2d 129].) Johnson reversed the California Supreme Court's
decision in People v. Jolt~rsat (2003) 30 Ca1.4th 1302, 1318, holding that a prima facie
case was esfiablished where it was "more likely than not" that purposeful discrimination
had occurred. (People v. Thomas (2012) 53 Ca1.4th 771, 794.)

In cases where a trial predated the Supreme Court's decision in Jol:►zso~: v.
Califor~iia (2005) 545 U.S. 162, and "it is not clear from the record whether the trial
court analyzed the Batson/Wheeler motion with [Batson's] low threshold [of reasonable
inference"] in mind" the reviewing court will independently determine whether the
record demonstrates a prima facie case of racial discrimination. (People a Scott (2015)
61 Ca1.4th 363, 384; People a Thomas (2012) 53 Ca1.4th 771, 794.)
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In cases where the trial court necessarily relied upon the holding in Wheeler and
pronouncements by the California Supreme Court that the standard enunciated in
Wheeler ("strong. .likelihood") were essentially the same as the Batson standard
("reasonable inference"), reversal is not automatic as the reviewing court can review the
record and apply the standard in Johnson to resolve the legal question of "whether the
record supports an inference that the prosecutor excused a juror on the basis of race."
(People v Cornwell (2005) 37 Ca1.4th 50, 73, overruled. on other grounds, People v.
Doolin (2009) 45 Ca1.4th 390, 421, fn. 22.)

§ 4.62.2 Cognizable Groups

The use of a peremptory challenge to strike prospective jurors based on religious
affiliation violates defendant's right to equal protection under the California Constitution.
But the United States Supreme Court has not similarly extended the Batson rule to
religious groups. (People a Sclrmeck (2005) 37 Ca1.4th 240, 266, abrogated on other
grounds as stated in People v. McKinnon (2011) 52 Ca1.4th 610, 637.)

African-American women constitute a cognizable group for purposes of an
improper exercise of peremptory challenge based on a discriminatory purpose. (People v.
Cornwell (2005) 37 Ca1.4th 50, 70-71, fn. 4, overruled on other grounds, People v.
Doolin (2009) 45 Ca1.4th 390, 421, fn. 22; People v. Young (2005) 34 Ca1.4th 1149,
1173.)

"Whether ̀ Asians' can or do constitute a cognizable group is an unsettled issue.
[The California Supreme Court has] previously observed, however, that `it is at least
questionable whether the generic description Asian ... can constitute a `cognizable
group.."' (People a Burney (2009) 47 Cal.4th 203, 227.)

"Spanish surnamed" sufficiently describes the cognizable class Hispanic only
where no one knows at the time of the challenge whether the prospective juror is
Hispanic. Where the record indicates the juror twice stated she was not Hispanic, the
prosecutor's peremptory challenge to remove her was not based on race within the
meaning of the defendant's Wheeler challenge. (People v. Gutierrez (2002) 28 Cal.4th
1083, 1123.)

While the California Supreme Court has held that Hispanic-surnamed jurors are a
cognizable class even if it is not known afi the time of the challenge whether an individual
is Hispanic, the prosecutor's description of prospective jurors in question "as ̀ Caucasian'
weakens any inference of group bias that can be drawn from [the prosecutor's] exercise
of peremptory challenges." (People a Davis (2009) 46 Ca1.4th 539, 584.)
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§ 4.62.3 Timely Motion

"A motion attacking the use of a peremptory challenge on the basis of group bias
must be timely raised." (People v. Roldn~z (2005) 35 Ca1.4th 646, 701, overruled on
other grounds, People v. Doolin (2009) 45 Ca1.4th 390, 421, fn. 22.)

The motion is timely if made before jury impanelment is completed, which does
not occur until the alternates are selected and sworn. (People v. Scott .(2015) 61 Ca1.4th
363, 384-384; People a McDerntott (2002) 28 Ca1.4th 946, 969.)

A Batson/Wheeler claim should be raised in a motion to quash or dismiss the jury
venire, not a motion for mistrial. (People v. Willinnrs (1997) 16 Cal.4th 635, 662, fn. 9.)

A Batson/Wheeler motion brought after the jury is sworn could be deemed a
mistrial motion, which operates to waive any double jeopardy defense. (People v.
Jurado (2006) 38 Ca1.4th 72, 108.)

§ 4.62.4 Prima Facie Showing (First Stage)

"A prima facie case of racial discrimination in the use of peremptory challenges is
established if the totality of the relevant facts ̀ gives rise to an inference of discriminatory
purpose."' (People a Scott (2015) 61 Ca1.4th 363, 382, quoting Jolr~~so►r a California
(2005) 545 U.S. 162, 168 [125 S.Ct. 2410, 162 L.Ed.2d 129, 137]; People v. Blackslrer
(2011) 52 Cal.4th 769, 801.)

A prima facie case is established when a defendant produces "`evidence sufficient
to perrnit the trial judge to draw an inference that discrimination has occurred."' "An
inference is a logical conclusion based on a set of facts." (People a Lancaster (2007)
41 Cal.4ih 50, 74, quoting and citing Johnson v. Califon:ia (2005) 545 U.S. 162, 168,
fn. 4, 170 [125 S.Ct. 2410, 162 L.Ed.2d 129, 137].)

The proof of a prima facie case may depend upon all relevant evidence in a trial
court record, including a "pattern" of striking jurors of a specific race and "`the
prosecutor's questions and statements during voir dire examination."' (People a Bell
(2007) 40 Ca1.4th 582, 597, disapproved on other grounds, People v. Sanchez (2016)
63 Ca1.4th 665, 686, fn. 13, quoting Batson a Ke►~ta~cky (1986) 476 U.S. 79, 96-97
[106 S.Ct. 1712, 90 L.~d.2d 69].)

While acknowledging that the existence of a prima facie showing at the first stage
of Batson "depends on consideration of the entire record of voir dire at the time the
motion was made" the California Supreme Court has mentioned "certain. types of
evidence may prove particularly relevant" and "[a]mong these are that a party has struck
most or all of the members of the identified group from the venire, that a party has used a
disproportionate number of strikes against the group, that the party has failed to engage
these jurors in more than desultory voir dire, that the defendant is a member of the
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identified group, and that the victim is a member of the group to which the majority of
the remaining jurors belong." {People v. Scott (2015) 61 Ca1.4th 363, 384.)

In determining whether or not there is a prima facie showing at the first stage of
Batson, the court may "consider, as part of the overall relevant circumstances,
nondiscriminatory reasons clearly established in the record that necessarily dispel any
inference of bias" as distinguished from where the record "simply ... suggests grounds
for valid challenge." (People a Sanchez (2016) 63 Ca1.4th 411, 435 & fn. 5.)

While the defendant need not be a member of the excluded group, it is significant
if the defendant is; and it is also significant, if, in addition, his victims are members of the
group to which the majority of the remaining jurors belong. (People a Clark (2011)
52 Ca1.4th SSb, 906; People v Davis (2009) 46 Ca1.4th 539, 583.)

The trial court has no sua sponte duty to reexamine rulings on previous
Wheeler/Batson motions once it has determined a prima facie case of discrimination has
been made as to one juror. (People v. Williams (2006) 40 Ca1.4th 287, 311.)

A defendant's showing. that the prosecutor had exercised. a peremptory challenge
against an African-American in an unrelated case involving an African-American
defendant was relevant to a prima facie showing, but was not very probative in light of
the isolated nature of the prior conduct. (People a Crittenden (1994) 9 Ca1.4th 83, 119.)

§ 4.62.4.1 Circumstances Refuting
Discriminatory Motive

"Where, "after extensive questioning, the prosecutor successfully rehabilitated two
African-American jurors ... staving off defense challenges for cause" ... `[t]he
prosecutor's desire to keep African-American jurors on the jury tended to show that the
prosecutor was motivated by the jurors' individual views instead of their race."' (People
v Streeter (2012) 54 Cal.4th 205, 225, quoting People a Hartsclt (2010) 49 Ca1.4th 472,
487.)

The prosecutor's effort to rehabilitate an African-American juror by engaging in
questioning obviously designed to elicit answers that would make her not subject to a
challenge for cause evidences the prosecutor wanted that juror on the jury and is
probative on the question of whether a prima facie case existed, as well as the third-stage
Wheeler/Batson inquiry (whether purposeful discrimination occurred). (People a Jones
(2011 } 51 Ca1.4th 346, 362.)

The trial court did not err in finding an absence of a prima facie showing, where
the prosecutor repeatedly passed without challenging female jurors. The prosecution's
pattern of excusals and acceptances during the peremptory challenge process does not
reveal an obvious discrimination towards female jurors and is "patently inconsistent with
any such inference." (People a Carasi (2008) 44 Ca1.4th 1263, 1294-1295.)
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The prosecutor's acceptance of the jury with one African-American juror and one
African-American alternate juror, as well as his desire to have three African-American
jurors on fine jury who were excused for hardship or cause, combined with only
3 African-American prospective jurors being challenged out of the prosecution's 22 total
peremptory challenges, "strongly suggests that race was not a motive" in the prosecutor's
challenges. (People a Lenix (2008) 44 Ca1.4th 602, 629.)

Circumstances demonstrating a lack of discriminatory purpose include the
prosecutor not challenging several other African-American jurors and the fact that six
African-Americans ultimately served on the jury. (People a Blackslter (2011)
52 Ca1.4th 769, 801.)

The prosecutor accepting the jury five times with up to four African-American
prospective jurors seated in the jury box, while not conclusive, is an indication of the
prosecutor's good faith and an appropriate consideration for the trial court in ruling on a
Wheeler objection. (People a Streeter (2012) 54 Ca1.4th 205, 224.)

The prosecutor's acceptance of a jury containing three African-American jurors is
an indication of the prosecutor's good faith in exercising peremptory challenges. (People
u Huggi►is (2006) 38 Cal.4th 175, 236.)

The presence of minority jurors on the panel is an indication of a prosecutor's
good faith in exercising his or her peremptories. (People a Lewis (2008) 43 Ca1.4th 415,
480, overruled on other grounds, People v. Black (2014) 58 Ca1.4th 912, 919.)

Although the prosecutor ultimately excused four of five African-American jurors
called to the jury box, there was no discernible pattern from which to infer
discrimination. The prosecutor passed without challenging African-American
prospective jurors during several rounds of peremptory challenges before finally excusing
them. The prosecutor also repeatedly passed without challenging a prospective female
African-American juror who ultimately served as a juror in the guilt phase. (People u
Clark (2011).52 Ca1,4th 856, 906.)

"[T]he ultimate composition of the predominantly female jury, along with the
relatively modest number of prosecution strikes used against women throughout jury
selection, makes it difficult to infer purposeful discrimination under Wlzeelet•/Batson."
(People a Garcia (2011) 52 Ca1.4th 706, 748.)

The circumstance that a peremptory challenge was exercised against a juror who
was not subject to exclusion for cause "certainly did not support an inference that the
exercise of a peremptory challenge against her was motivated by group bias." (People v.
Cornwell (2005) 37 Ca1.4th 50, 70, overruled on other grounds, People v. Doolin (2009)
45 Ca1.4th 390, 421, fn. 22.)
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§ 4.62.4.2 Numbers !Percentages

"̀ As a practical matter, however, the challenge of one or two jurors can rarely
suggest a pattern of impermissible exclusion."' (People v Bell (2007) 40 Ca1.4th 582,
598, disapproved on other grounds, People v. Sanchez (2016) 63 Ca1.4th 665, 686, fn. 13,
quoting People a Harvey (1984) 163 Ca1.App.3d 90, 111.)

Where the prosecutor exercised peremptory challenges as to all three of the
African-American prospective jurors available to challenge, the "circumstances certainly
justify the trial court's finding of a prima facie case" and "warrant close scrutiny of the
prosecutor's reasons" by the trial court. (People a Melendez (2016) 2 Ca1.5th 1, 15.)

Improper discrimination was not suggested where, before accepting the panel, the
prosecutor exercised a total of 15.4 percent of her challenges (2 out of 13) against
African-American prospective jurors. One African-American sat on the jury —
representing 8.3 ..percent of the jury, which was approximately the same. percentage of
African-Americans on the venire, and one African-American sat as an alternate. "While
not conclusive, the fact that the jury included an African-American is an indication of
good faith by the prosecutor in exercising peremptories." While "not persuaded [by the
statistics] that a disproportionate number of African-Americans were excluded from the

,jury... because even a lone race-based .challenge is unconstitutional, we [nevertheless]
bear in mind those statistics while examining the prosecutor's explanation for challenging
[two African-American prospective jurors]." (People v. Cltism (2014) 58 Cal.4th 1266,
1315-1316 [omitting internal quotes &citations].)

At the time of the motion, "four of the 12 prospective jurors on panel —exactly
one-third —were black. Given the small sample size at issue, the trial court reasonably
refused to infer a discriminatory intent on the basis of these statistics." (People v Banks
(2014) 59 Ca1.4th 1113, 1147, overruled on other grounds by People v. Scott (2015)
61 Cal.4th 363, 391, fn: 3.)

"Defendant's statistical analysis does not raise an inference of racial
discrimination. The numbers are subject to a variety of interpretations, by one of which
Whites were actually underrepresented on the panel as compared to African-Americans."
(People a Hartsclt (2010) 49 Ca1.4th 472, 487-488.)

"Standing alone, defendant's statistics do not raise an inference of discrimination.
Notably, African-Americans comprised 5 percent of the jury pool but represented nearly
10 percent of the selected jury." (People v Clark (2011) 52 Ca1.4th 856, 905.)

The statistics regarding the exercise of peremptory challenges were "not
particularly troubling where the prosecutor exercised peremptory challenges of
60 percent of African-American prospective jurors called into the box —three out of five
— and a little less than a third of the non-African-American jurors called in the box —
19 out of 62. The prosecutor challenged African-American jurors at a rate that was only
slightly higher than their percentage on the jury. One less challenge would have resulted
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in a challenge rate lower than their percentage on the jury. (People v. Jo~tes (2011)
51 Ca1.4th 346, 362.) ._ .

There was no prima facie showing where the only stated bases for disputing the
peremptory challenges were (1) four of the first five peremptory challenges were against
African-Americans, and (2) a small minority of the panel members were African-
American. (People v. Far~ram (2002) 28 Ca1.4th 107, 136-137.)

A prima facie showing of group bias was not made where the only basis was that
one of two African-American jurors excused would not have been subject to excusal for
cause, particularly in view or the circumstance that the other African-American juror had
been repeatedly passed without challenge by the prosecutor from the beginning of voir
dire and ultimately served on the jury. (People a Cornwell (2005) 37 Ca1.4th 50, 69-70,
overruled on other grounds, People v. Doolin (2009) 45 Ca1.4th 390, 421, fn. 22.)

The defense failed to show the prosecution struck most or all members of an
identified group or used a disproportionate number of challenges against the group where
the prosecutor had excused two African-American female jurors. Two African-
Americans remained on the panel, and the defense had exercised one of its challenges
against an African-American juror. The defendant offered no circumstances relevant to
his claim of discriminatory intent and "made no attempt to argue that the excused jurors
were not, apart from their race, as ̀ heterogeneous as the community as a whole' or that
the prosecution engaged them in desultory voir dire." (People a Blackslier (2011)
52 Ca1.4th 769, 801-802.)

§ 4.62.4.3 Desultory Voir Dire

A party's failure to engage in meaningful voir dire on a topic the party says is
important can suggest the stated reason for the exercise of a peremptory challenge is
pretextual. (People a Lewis (2008) 43 Ca1.4th 415, 476, overruled on other grounds,
People v. Black (2014) 58 Ca1.4th 912, 91.9, citing Miller-EI a Dretke (2005) 545 U.S.
231, 250 fn. 8 [125 S.Ct. 2317, 162 L.~d.2d 196].)

While "[u]nder certain circumstances perfunctory voir dire can be indicative of
hidden bias," where the prosecutor's sole question focused on the prospective juror's
ambivalence about the death penalty, which that juror confirmed, the inquiry did "not
constitute `powerful circumstantial evidence that the challenge was exercised upon a
prohibited race basis."' Notably, before oral voir dire, the prosecutor had the benefit of
the prospective juror completing a 14-page questionnaire containing 38 questions with
subparts. "Under these circumstances, [the California Supreme Court] places little
weight on the prosecutor's failure to more thoroughly question a prospective juror before
exercising a peremptory challenge." (People a Edwards (2013) 57 Cal.4th 658, 698-
699, internal quotation marks &citations omitted.)

Where the prosecutor questions a prospective juror only briefly on a relevant
subject, "it is of little significance ... where the prosecutor had a detailed jury
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questionnaire to review and heard the attorneys for both defendants question [the
prospective juror] at some length." (People a Melendez (2016) 2 Ca1.5th 1, 19, citing
People v. Dement (2011) 53 Cal.4th 1, 20-21; People a Taylor (2010) 48 Ca1.4th 574,
615-616.)

The fact that a prosecutor asked few questions before excusing a juror is of
"limited significance" in a case in which the prosecutor reviewed the jurors'
questionnaires and was able to observe their responses and demeanor during extensive
individual questioning by the court and later during group voir dire. (People a Clark
(2011) 52 Ca1.4th 856, 906-907; People a Taylor (2010) 48 Ca1.4th 574, 615-616.)

§ 4.62.4.4 Circumstances Where Prosecutor As
Asked for Reasons Notwithstanding Trial Court
Finding No Prima Facie Showing

Where the trial court finds no prima facie case of discrimination, invites the
prosecutor to state reasons, the prosecutor does so, and then the trial court credits those
reasons in an alternative ruling, the United States Supreme Court has not indicated
whether an appellate court reviews the trial court's first-stage ruling finding no prima
facie case, or instead, reviews the third-stage alternative ruling that there was no
purposeful discrimination. The California Supreme Court acknowledged its lack of
consistency on the issue, and has now clarified: "where (1) the trial court has determined
that no prima facie case of discrimination exists, (2) the trial court allows or invites the
prosecutor to state his or her reasons for excusing the juror for the record, (3) the
prosecutor provides nondiscriminatory reasons, and (4) the trial court determines that the
prosecutor's nondiscriminatory reasons are genuine, an appellate court should begin its
analysis of the trial court's denial of the Batson/ Wheeler motion with a review of the
first-stage ruling." (People v. Scott (2015) bl Ca1.4th 363, 386-387, 391.)

§ 4.62.5 Prosecutor's Reasons for Exercising
Peremptory Challenge (Second Stage)

A prosecutor asked to explain his conduct must provide a clear and reasonably
specific explanation of his legitimate reasons for exercising the challenges." (People u
DeHoyos (2013) 57 Ca1.4th 79, 102, internal quotation marks &citations omitted.)

A prosecutor is not obligated to state his reasons for challenging any prospective
juror where the trial court concludes that the defendant had not made a prima facie case
of discrimination. (People v. Banks (2014) 59 Ca1.4th 1113, 1147 [holding that even
where trial court allows prosecutor to state reasons and then passes upon those reasons,
first stage determination will be reviewed on appeal], overruled on another ground by
People v. Scott (2015) 61 Ca1.4th 363, 391, fn. 3; People a Carasi (2008) 44 Ca1.4th
1263, 1292.)
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"Once the firial court concludes that the defendant has produced evidence raising
an inference of discrimination, the court should not speculate as to the prosecutor's
reasons — it should inquire of the prosecutor." (People v. Corl:well (2005) 37 Cal.4th 50,
73, overruled on other grounds, People v. Doolifa (2009) 45 Ca1.4th 390, 421, fn. 22,
citing Jolilzson v. Califorizia (2005) 545 U.S. 162 [125 S.Ct. 2410, 2417, 162 L.Ed.2d
129].)

When the trial court determines the defendant has made a prima facie showing that
a particular prospective juror has been challenged because of group bias, it need not ask
the prosecution to justify its challenges to other prospective jurors of the same group for
which the BatsonlWheele~• motion has been denied. (People v. Avila (2006) 38 Ca1.4th
491, 549, disapproving to the extent inconsistent, People v. McGee (2002)
104 Ca1.App.4th 559.)

"There is nothing suspect about any reluctance the prosecutor may have had to
state his reasons" in response to the trial court indicating, after finding no prima facie
case had been made, that the prosecutor was permitted, but not required, to state his
reasons for the challenges on the record. (People a Bariks (2014) 59 Ca1.4th 1113, 1148
[holding that even where trial court allows prosecutor to state reasons and then passes
upon those reasons, first stage determination will be reviewed on appeal], overruled on
another ground by People v. Scott (2015) 61 Ca1.4th 363, 391, fn. 3.)

"[T]he absence of a reason that is apparent on the record does not, in the context
of all the other circumstances, suggest that the reason was race." "Even if the struck
African—American jurors had nothing in common with each other besides their race, that
circumstance does not, in itself, create an inference that they were excused because of
their race where, as here, obvious bases for the prosecutor's decision to excuse many of
the jurors appear in the record." (People v. Thomas (2012) 53 Ca1.4th 771, 795.)

Except in rare cases where the prosecutor's explanation will entail confidential
communications or reveal trial strategy, it is error under state law to permit the prosecutor
to give his or her reasons for the disputed peremptory challenge in an ex parte, in camera
hearing. (People v. Silva (2001) 25 Ca1.4th 345, 384; People a Ayala (2000) 24 Ca1.4th
243, 262.)

"Although the prosecutor must present a comprehensible reason, ̀ the second step
of this process does not demand an explanation that is persuasive, or even plausible'; so
long as the reason is not inherently discriminatory, it suffices. [Citation.]" (Rice v.
Colliers (2006) 546 U.S. 333 [126 S.Ct. 969, 973-974, 163 L.Ed.2d 824].)

The reviewing court is not obligated to consider the persuasiveness of the
prosecutor's reasons where it finds that the defendant failed to meet the standard imposed
by Batson. It is not until the third step of the process that the persuasiveness of the
prosecutor's reasons becomes relevant, i.e., when the trial court determines whether the
opponent of the strike has carried his burden of proving purposeful discrimination.
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(People v. Cornwell (2005} 37 Cal.4th 50, 67, overruled on other grounds, People v.
Doolin (2009) 45. Ca1.4th 390, 421, fn. 22.)

The prosecutor's reasons need not be sufficient to justify a challenge for cause,
and even a trivial, arbitrary, or idiosyncratic reason, if it is genuine and neutral, is
sufficient justification for exercising a peremptory challenge. Peremptory challenges
may be based on hunches, gestures, or facial expressions. (People a Duff (2014)
58 Ca1.4th 527, 547; People v. Jones (2013) 57 Ca1.4th 899, 917; People a Jones (2011)
51 Ca1.4th 346, 360; People v. Lenix (2008) 44 Ca1.4th 602, 613; see also Puckett u
Elem (1995) 514 U.S. 765 [115 S.Ct. 1769, 131 L.Ed.2d 834, 839-840].)

"A peremptory challenge is not a challenge for cause but may be exercised
whenever a legitimate reason appears for a party to worry whether that juror will be
impartial." The circumstance where a juror hesitates over whether he would favor one
side over another provides a valid reason for the use of a peremptory challenge. (People
v. Jones (2011) 51 Cal.4th 346, 367.)

"Although this is not a conclusive factor, we have stated that `the passing of
certain jurors may be an indication of the prosecutor's good faith in exercising his
peremptories, and may be an appropriate factor for the trial judge to consider in ruling on
a..Wheeler objection."' (People v. Williams (2013) 56 Cal.4th 630, 659, quoting People
u Snow (1987) 44 Ca1.3d 216, 225; People a Harlscli (2010) 49 Ca1.4th 472, 487
[same].)

The fact that at the time of the motion,- "the jury's racial composition exactly
matched the venire's and ... the fact that half of the jurors ultimately seated were black, a
higher ration than in the venire" is a "significant indication of the prosecution's good
faith in exercising peremptories." (People a Banks (2014) 59 Cal.4th 1113, 1149,
internal quotation marks omitted, overruled on other grounds by People v. Scott (2015)
61 Ca1.4th 363, 391, fn. 3.)

The trial court's determination that the prosecutor's statement of
nondiscriminatory reasons for dismissing five African-American jurors were sincere, and
no purposeful discrimination was established was supported by the record where none of
the seated jurors "expressed views so starkly similar to those of the excused prospective
jurors as to expose, on the face of a cold record, any pretext in the prosecutor's stated
reasons for excusals" and where the defendant pointed to "no disparate- or trick
questioning by the prosecutor, designed to create pretexts for retaining nonminority
panelists while excusing those belonging to a minority racial group." (People u
Zambrano (2007) 41 Ca1.4th 1082, 1118, overruled on other grounds, People v. Doolin
(2009) 45 Cal.4th 390, 421, fn. 22, citing 117iller-EI v Dretke (2005) 545 U.S. 231, 260-
263, 265 [125 S.Ct. 2317, 162 L.Ed.2d 196].)

In reviewing the record it is "clear that the prosecutor was looking without regard
to race,.for sobec-minded jurors who led orderly lives and could impose the death penalty
if the evidence warranted it. The prospective jurors, including Latinos and African-
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Americans, whom he accepted were of that type, and those he rejected, were lacking in
the essentially pro-death:penalty qualities he was seeking." (People v. Htcggi~zs (2006)
38 Ca1.4th 175,.236.)

The credibility of the prosecutor's justifications for exercising a peremptory
challenge "`can be measured by how reasonable, or how improbable, the explanations
are, and by whether the proffered rationale has some basis in accepted trial strategy."'
(People v. Sclrnzeck (2005) 37 Ca1.4th 240, 271, abrogated on other grounds as slated in
People v. McKinnon (2011) 52 Cal.4th G10, 637, quoting Miller-EI v. Dretke (2005)
545 U.S. 231 [125 S.Ct. 2317, 2342, 162 L.Ed.2d ].96].)

It does not matter whether it was reasonable for the prosecutor to doubt the
desirability of prospective jurors for reasons that are neutral for BatsonlWheeler
purposes. Considerations such as whether the prospecfiive jurors were born in Berkeley
or linked to dilapidated automobiles are not so closely connected with a protected group
so as fio be surrogates for membership in the protected group and thus arguably
impermissible considerations. (People v Hccggins (2006) 38 Ca1.4th 175, 231, fn. 14.)

An advocate may legitimately be concerned about a potential juror who does not
answer questions. (People v. Howard (2008) 42 Ca1.4th 1000, 1014.)

"A concern with a juror's ability to understand the proceedings and anticipated
testimony is another proper basis for a challenge." (People v. DeHoyos (2013)
57 Ca1.4th 79, 106; People a Turner (1994) 8 Cal.4th 137, 169 [same], abrogated on
other grounds, People v. Griffin (2004) 33 Ca1.4th 536, 555.)

"While [the] reason might not be sufficient in isolation to support a challenge, the
absence of any signif cant questioning by defense counsel is relevant and may
legifiimately support a prosecutor's feeling that the panelist would favor the defense."
(People a ~nbuslt (2017) 2 Ca1.5th 402, 437.)

While the court and the parties were never made aware of the prosecutor's
possible error in excusing the prospective juror, where the record presented "the
possibility that the prosecutor mistook [the juror who was the subject of the
Batson/Wheeler° motion] for another prospective juror, ... also an African-American
woman, who happened to have the same last name" the California Supreme Court
concluded, based on a review of the entire record, "that this act of mistaken identity is the
most probable explanation of the events disclosed in the record and that there was no
violation of Batson/Wheele~~." (People v. ~Iliants (2013) 56 Ca1.4th 630, 659; People v.
Williams (1997) 16 Ca1.4th 153, 188-189 [mistake in excusing prospective juror can be
genuine race-neutral reason.)
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§ 4.62.5.1 Death Penalty Views

"A juror's reluctance to impose the death penalty has long been considered a
legitimate, race-neutral basis for excusal in a capital case," (People a Winbush (2017) 2
Ca1.5th 402, 436.)

A juror's reservations regarding the death penalty is a valid race-neutral reason for
the exercise of a peremptory challenge. (People v. Booker (2011) 51 Gal.4th 141, 167;
People v. Lomax (2010) 49 Ca1.4th 530, 572; People v. Davenport (1995) 11 Ca1.4th
1171, 1202 [peremptory challenge against adeath-penalty skeptic — i.e., a prospective
juror who is not excusable for cause under Witherspoon but expresses reservations about
the death penalty — is not improper], abrogated on other grounds by People v. Gruen
(2004) 33 Ca1.4th 536, 555, fn. 5.)

"[E]ven when jurors have expressed neutrality on the death penalty, neither the
prosecutor nor' the trial court is required to take the jurors' answers at face value.
[Citation.] If other statements or attitudes of the juror suggests that the juror has
reservations or scruples about imposing the death penalty, .this demonstrated reluctance is
a race-neutral reason that can justify a peremptory challenge, even if it would not be
sufficient to support a challenge for cause." (People a Lomax (2010) 49 Cal.4th 530,
572, internal quotation marks omitted.)

A prospective juror's "expressed preference for leniency constituted a neutral
basis for the prosecutor to doubt his ability to return a verdict of death." (People v.
.Iohnson (2015) 6I Ca1.4th 734, 756.)

Peremptory challenges may be used to exclude jurors based on their attitudes
toward capital punishment. (People a Mendoza (2016) 62 Ca1.4th 856, 913 [defendant's
constitutional rights not violated by prosecutor excusing prospective juror based on
reservations about death penalty]; People v. Salcido (2008) 44 Ca1.4th 93, 144
[skepticism about death penalty permissible basis for prosecutor's exercise of peremptory
challenge]; People a Ledesma (2006) 39 Cal.4th 641, 678.)

A juror conditioning imposition of the death penalty on multiple murders,
describing his feelings concerning the death penalty as neutral, and expressing an opinion
that life in prison without parole was the harshest sentence was a sufficient race-neutral
basis for exercising a peremptory challenge. (People a Ledesma (2006) 39 Cal.4th 641,
678.)

A prospective juror's statement in responding to the questionnaire that he was
"only moderately" in favor of death penalty and believed a life sentence to be a more
severe penalty supports arace-neutral reason for exercising a peremptory challenge.
Another prospective juror's "ambivalent feelings" toward the death penalty and
discomfort with the role of deciding whether to impose a death sentence supports a race-
neutral basis for a peremptory challenge of that prospective juror. (People a Blackslier
(2011) 52 Cal.4th 769, 802.)
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"Obvious race-neutral grounds" for peremptory challenges include the fact that a
prospective juror "voiced strong opposition towards the death penalty" or considered life
imprisonment a more severe penalty than death or had a criminal record. (People v.
Davis (2009).46 Ca1.4th 539, 584.)

A juror's equivocal response about an ability to impose the death penally is
relevant to a challenge for cause, but does not undercut the race-neutral basis For a
prosecutor's decision to excuse the prospective juror peremptorily. (People v. Jolinso►i
(2015) 61 Ca1.4th 734, 757; People a Hoyas (2007) 41 Ca1.4th 872, 902, abrogated on
other grounds, People v. McKinnon (2011) 52 Ca1.4th 610, 641; People v. Catli~i (2001)
26 Cal.4th 81, 118.)

§ 4.62.5.2 Jurors' Age /Attire

"A potential juror's youth and apparent immaturity are race-neutral reasons that
can support a peremptory challenge.... [I]t is not unreasonable for a prosecutor to
believe a young person with few ties to the community might be less willing than an
older, more permanent resident to impose a substantial penalty. Likewise, a slovenly
appearance can reveal characteristics that are legitimately undesirable to the
prosecution." (People v. Lonznx (2010) 49 Cal.4th 530, 575, citations omitted.)

The prosecutor's wariness of the "young and rootless" could be seen as race-
neutral, for she used a peremptory strike on a white male juror with the same
characteristics. (Rice a Colli~is (2006) 546 U.S. 333 [126 S.Ct. 969, 975, 163 L.Ed.2d
824].)

The prosecutor's combined concern with the prospective juror's "limited life
experience" and intellectual capacity constituted race-neutral explanafiions for a
peremptory challenge. (People v. DeHoyos (2013) 57 Ca1.4th 79, 108-109.)

§ 4.62.5.3 Criminal Justice ContactslOpinions

"A juror's prior arrest is an accepted race-neutral reason for peremptory
challenge." (People a Winbush (2017) 2 Ca1.5th 402, 436.)

A juror's negative experience with the criminal justice system or a criminal
conviction constitute valid, race-neutral reasons for a prosecutor to dismiss a potential
juror from the jury. (People v Mele~r~ez (2016) 2 Ca1.4th 1, 18; People a Lomax (201.0)
49 Ca1.4th 530, 575; accord, People v. Garcia (2011) 52 Ca1.4th 706, 749 [negative
contacts with criminal justice system].)

A prospective juror's "recent domestic violence conviction —unquestionably
constituted a valid, race-neutral ground for the challenge." (People v. McKinzie (2012)
54 Ca1.4th 1302, 132.1, abrogated on other grounds by People v. Scott (2015) 61 Ca1.4th
363.)
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The arrest of a juror or a close relative is an accepted race-neutral reason for
exercising a peremptory challenge. (People a Riccardi (2012) 54 Cal.4th 758, 795,
abrogated on other grounds, People v. Rangel (2016) 62 Cal.4th l 192, 1216.)

Even if the defendant's. argument is factually correct. that more African-Americans
would have relatives in prison than members of other groups, that would "not establish
that criterion is not race neutral." Instead, that "circumstance is only relevant to the
inquiry as to whether the reasons were sincere and not merely pretextual." (People u
Melendez (2016) 2 Ca1.5th 1, 18.)

"Skepticism about the fairness of the criminal justice system to indigents and
racial minorities has also been .recognized as a valid race-neutral ground for excusing a
juror." (People v. Winbuslt People a Winbuslt (2017} 2 Ca1.5th 402, 439.)

"When a prospective juror's hostility to Iaw enforcement and the criminal justice
system is not sufficient to support a dismissal for cause, it may well justify a prosecutor's
peremptory challenge." (People a ~nbuslr (2017) 2 Ca1.5th 402, 441.)

§ 4.62.5.4 Occupation /Education !Affiliations

A prospective juror's background as a psychology major supported arace-neutral
reason for a peremptory challenge by the prosecutor because the prospective juror "posed
the danger of having her own specialized knowledge influence her decisionmaking
regarding the significance of the claims of defendant's mental illness." (People u
Blacksl:er (2011) 52 Cal.4th 769, 802.)

A prospective juror's "educational background, interest and experience in the field
of psychology was grace-neutral reason justifying his excusal." (People v. DeHoyos
(2013) 57 Cal.4th 79, 110.)

A prospective. juror's educational background (psychology courses) or experience
in counseling or social services (master's degree in theology and helping homeless obtain
social service benefits) are race-neutral reasons for a prosecutor to challenge prospective
jurors. (People v. Clark (2011) 52 Ca1.4th 856, 907.}

The prosecutor reasonably could have believed that given the prospective juror's
profession (administrative law judge), she "might consciously or unconsciously exert
undue influence during the deliberative process, or that fellow jurors would ascribe to her
a special legal expertise." (People v. Clark (2011) 52 Ca1.4th 856, 907.)

The prosecutor's apprehension about the prospective juror's connection to the Job
Corps, which defendant had at one time attended, appeared to be legitimate concern
unrelated to race. (People a Jones (2013) 57 Ca1.4th 899, 917.)

A prosecutor's genuine subjective distrust of the fairness of a juror based on
affiliations with certain organizations can be sufficient to support the peremptory
challenge of a juror. (People a Jones (2013) 57 Cal.4th 899, 917.)
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§ 4.62.5.5 Prior Jury Experience

"Prior service on a deadlocked-jury is an accepted neutral reason for excusing a
prospective juror." (People a Jolinso~: (2015) 61 Ca1.4th 734, 757-758; People v.
Wig:bush (2017) 2 Ca1.5th 402, 438-39 ["[M]any cases have held service on a hung jury
to be an appropriate, race-neutral reason for excusing a juror, and this reason alone" can
justify excusal."])

Concern over a potential juror who had been responsible for a failure to reach a
verdict in another case, who felt harassed by other jurors during those deliberations and
who indicated she learned from that experience to avoid being swayed by the views of
others, is anon-discriminatory reason for excusing a prospective juror. (People a Garcia
(2011) 52 Ca1.4th 706, 749.)

§ 4.62.5.6 Inattentiveness

A prospective juror's "failure to disclose information in response io the jury
questionnaire and her later claim of forgetfulness in explanation supply a factual basis for
the prosecutor's concern that she was not paying enough attention to the process and to
her responsibilities. Agenuine concern that a prospective juror is not forthcoming or is
not paying sufficient attention to the proceedings is arace-neutral basis for a peremptory
challenge." (People a DeHoyos (2013) 57 Ca1.4th 79, 114.)

§ 4.62.6 Evaluating Prosecutor's Reasons
(Third Stage)

The third step in a Batson analysis "involves evaluating ̀ the persuasiveness of the
justification proffered by the prosecutor, buff ̀ the ultimate burden of persuasion regarding
racial motivation rests with, and never shifts from, the opponent of the strike.'
[Citation.]" (Rice v Colliers (2006) 546 U.S. 333 [126 S.Ct. 969, 974, 163 L.Ed.2d
824].)

When the trial court finds a prima facie case, then the reviewing court "must
determine whether the trial court correctly ruled that the defense did not demonstrate
discriminatory purpose at the third stage. The prosecutor's justification does not have to
support a challenge for cause, and even a trivial reason, if genuine and race neutral, is
sufficient. The inquiry is focused on whether the proffered neutral reasons are
subjectively genuine, not on how objectively reasonable they are. The reasons need only
be sincere and nondiscriminatory. [The reviewing cour considers] the trial court's
determination with restraint, presumes] the prosecutor has exercised the challenges in a
constitutional manner, and defers] to the trial court's ability to distinguish genuine
reasons from sham excuses. When the trial court makes a sincere and reasoned effort to
evaluate the prosecutor's reasons, the reviewing court defers to its conclusions on appeal,
and examines only whether substantial evidence supports them." (People v. Mele~idez
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(2016) 2 Ca1.5th 1, 15-16, citing People a O'Malley (2016) 62 cal.4th 944, 975; People
u Lenix (2008) 44 Ca1.4th 602, 613.)

Reasons for exercising a peremptory challenge should be viewed in combination,
as a party may decide to exercise a peremptory challenge for a variety of reasons, with no
single characteristic being dispositive. (People a Ledesma (2006) 39 Cal.4th 641, 678.)

The proper inquiry regarding a prosecutor's reasons for excusing a prospective
juror is not whether the reviewing court finds the challenged prospective jurors similarly
situated to those who were accepted, but whether the record shows that the party making
the peremptory challenge honestly believed the juror not to be similarly situated in
legitimate respects. If the stated reason does not hold up, its pretexival significance does
not fade because an appellate court can imagine a reason that might not have been shown
as false. (People a Huggins (2006) 38 Ca1.4th 175, 233.)

A third-stage inquiry is deferential and examines "only whether substantial
evidence supports [the trial court's] conclusions. The identical standard applies to a
comparative juror analysis." The reviewing court presumes "that a prosecutor uses
peremptory challenges in a constitutional manner and gives] great deference to the trial
court's ability to distinguish bona fide reasons from sham excuses.- As long as the trial
court makes a sincere and reasoned effort to evaluate the nondiscriminatory justifications
offered, .its conclusions are entitled to .deference on appeal." (People a ToJ:nson (2015)
61 Cal.4th 734, 755, internal quotation marks &citations omitted.)

"The critical question in determining whether a prisoner has proved purposeful
discrimination at a third-stage inquiry is the persuasiveness of a prosecutor's justification
for his peremptory strike. At this stage, implausible or fantastic justifications may (and
probably will) be found to be pretexts for purposeful discrimination. In that instance the
issue comes down to whether the trial court finds the prosecutor's race-neutral
explanations to be credible. Credibility can be measured by, among other factors, the
prosecutor's demeanor; by how reasonable, or how improbable, the explanations are; and
by whether the proffered rationale has some basis in accepted trial strategy. In the typical
peremptory challenge inquiry the decisive question will be whether counsel's race-neutral
explanation for a peremptory challenge should be believed. There will seldom be much
evidence bearing on that issue and the best evidence will often be the demeanor of the
attorney who exercises the challenge. As with the state of mind of a juror, evaluation of
the prosecutor's state of mind based on demeanor and credibility lies peculiarly within in
a trial judge's province." (People v. Riccardi (2012) 54 Ca1.4th 758, 787, internal
quotation marks &citations omitted, abrogated on other grounds, People v. Rangel
(2016) 62 Cal.4th 1142, 1216.)

When the prosecutor's stated reasons are either unsupported by the record or
inherently implausible, or both, more is required of the trial court than a finding that the
prosecutor's reasons appear sufficient. (People a Silva (2001) 25 Ca1.4th 345, 386.)
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"`The proper focus of a Batson/Wheeler inquiry ... is on the subjective
genuineness of the race-neutral reasons given for the peremptory challenge, not on the
objective reasonableness of those reasons."' (People a Jones (2013) 57 Cal.4th 899,-
917, quoting People a Reynoso (2003) 31 Ca1.4th 903, 924.)

The denial of the defendant's Batson/YVheeler motion after defense counsel
declined the court's invitation to comment on the prosecutor's explanation did not
constitute a failure to make a sincere and reasoned attempt to evaluate the prosecutor's
credibility. Defense counsel's declining to comment on the prosecutor's explanation
suggests he found the prosecutor's explanation credible. (People a Jo~res (2011)
51 Ca1.4th 346, 361.)

"All that matters is that the prosecutor's reason for exercising the peremptory
challenge is sincere and legitimate, legitimate in the sense of being nondiscriminatory.
A reason that makes no sense is nonetheless sincere and legitimate as long as it does not
deny equal protection." (People v. DeHoyos (2013) 57 Ca1.4th 79, 102, internal
quotation maxks &citations omitted.)

"In assessing credibility, the court draws upon its contemporaneous observations
of the voir dire. It may also rely on the court's own experiences as a lawyer and bench
officer in the community, and even the common practices of the advocate and the office
that employs him or her." (People v. DeHoyos (2013) 57 Ca1.4th 79, 102, quoting People
u Lenix (2008) 44 Ca1.4th 602, 613, fn. omitted, quoting Miller—EI v. Cockrell (2003)
537 U.S. 322, 339, 123 S.Ct. 1029, 154 L.~d.2d 931, internal quotation marks &citations
omitted; People v Jones (2011) 51 Ca1.4th 346, 360 [same].)

The trial court properly relied on "casewide factors" in crediting the prosecutor's
explanations including the fact that "the same prosecutor had tried this case previously;
the court was not aware of the prosecutor ever deliberately misleading the court about a
matter of importance in that trial; the prosecutor did not use all of his peremptory
challenges during that trial, and one juror who identified herself as Mexican—American
actually sat as a juror in that trial." (People v. DeHoyos (2013) 57 Ca1.4th 79, 115-116.)

An honest mistake of fact is "quite plausible" where a prosecutor keeping track of
dozens of prospective jurors, thousands of pages of jury questionnaires, and days of voir
dire, had to make challenges without the luxury of checking facts as appellate attorneys
and reviewing courts are able to do. An isolated mistake or misstatement does not,
standing alone, compel the conclusion the prosecutor's reason was insincere. (People v.
Jones (2011) 51 Ca1.4th 346, 366.)

Where the trial court indicated in evaluating the prosecutor's reasons "`I'm going
to assume thafi the lawyers are upfront with me — [¶] ... [¶] —until they prove that they
can't be trusted. And so, therefore, you get the benefit of the doubt...,"' the reviewing
court concluded that based on the record, the trial court made a sincere and reasoned
effort to evaluate the nondiscriminatory justifications offered by the prosecution and its
conclusions were entitled to deference. (People a Williams (2013) 58 Ca1.4th 197, 283.)
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The defendant asserted the trial court's evaluation of the prosecutor's proffered
reasons was not entitled to deference because the trial court itself was biased against
African-American women based on its comment "`I have tv say in my other death
penalty cases I have found that the black women are very reluctant to impose the death
penalty; they find it very difficult no matter what it is."' The California Supreme Court
rejected the assertion and accorded deference to the trial court's rulings on the
Batson/Wheeler motion since the comment was isolated and made in specific response to
a question from trial counsel, the court expressly noted its ruling was not influenced by
the observation, and the record as a whole did not. support the assertion the trial court was
biased against African-American women. (People v. Williams (2013) 56 Ca1.4th 630,
652.)

It is not necessary to decide "whether the policies of certain organizations are
liberal or not; the prosecutor's subjective distrust of jurors affiliated with such
organizations — if genuine — is sufficient to support the juror challenge." Accordingly, on
appeal, the court deferred to the trial judge's assessment as to whether the prosecutor's
expressed concerns were subjectively genuine. (People v. Jones (2013) 57 Ca1.4th 899,
917.)

A significant indication of a prosecutor's good faith in exercising peremptory
challenges includes the jury's racial composition at the time of the motion matching the
venire, and the ratio of the jury actually seated exceeding the racial composition of the
venire. (People a Banks (2015) 59 Ca1.4th 1113, 1149.}

Although not conclusive, it is an indication of good faith in exercising peremptory
challenges that the jury included a member of the group purportedly being discriminated
against. (People a Jolrnson (2015) 61 Ca1.4th 734, 760.)

The trial court is not required to explain on the record its ruling. If the
prosecutor's stated reasons are both inherently plausible and supported by the record, the
trial court need not question the prosecutor or make detailed findings. (People a Vines
(2011) 51 Ca1.4th 830, 844-850.)

On appeal, the defendant relied on statistics, i.e. "African-Americans comprised
only about 6 percent of the panel, the prosecutor used 30 percent of his peremptory
challenges against them, excusing 100 percent of the African-American panelists called
into the jury box," to challenge the validity of the prosecutor's race neutral explanations.
"By the third step, the court has already found that exclusion of jurors from a particular
group requires explanation. The question at the third step is not whether the defendant
can plausibly urge systematic exclusion, but whether any particular panelist was, in fact,
excused due to group bias. While statistical facts may retain some relevance at Batson's
third step as part of the universe of evidence bearing on the plausibility of asserted
justifications for a strike, no case has suggested such facts alone could be sufficient to
establish pretext." (People v Winbusli (2017) 2 Ca1.5th 402, 446-47 [internal citations
omitted].)
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§ 4.62.6.1 Demeanor

A judge's "firsthand- observations"--are-of ̀-̀ eyen-greater.: importance" in evaluating
a'race-neutral _reason based on the _de_meanor-of a-prospective juror.... (S~zyder v. Loltisiana
(2008) 552 U.S. 472, 477 [128 S.Ct. 1203, 170 L.Ed.2d 175].)

Where an explanation for a peremptory challenge is based on the demeanor of a
prospective juror, a judge should take into account, among other things, any observations
the judge was able to make during voir dire. However, nothing in Batson or Snyder
requires that ademeanor-based explanation must be rejected if the judge either did not
observe, or does not recall, the prospective juror's demeanor. (Thaler a Hay►zes (2010)
559 U.S. 43, 47-49 [130 S.Ct. 1171, 175 L.Ed.2d 1003] (per curiam); see also People u
Williams (2013) 56 Ca1.4th 630, 657-658 [reviewing court does not discount trial court's
ability to assess prosecutor's credibility even absent trial court's recollecfiion of the
prospective juror's demeanor].)

"Appellate courts recognize that a trial judge who observes and speaks with a
prospective juror and hears that person's responses (noting, among other fihings, the
person's tone of voice, apparent level of confidence, and demeanor) gleans valuable
information that simply does not appear on the record." (People a Scott (2015)
61 Cal.4th 363, 378-379, quoting People a Jates (2012) 54 Ca1.4th 1, 41, internal
quotation marks omitted.)

Substantial evidence supporting the trial court's determination that the prosecutor
properly exercised peremptory challenges included the fact that "the trial court had the
opportunity to see the demeanor of all of the relevant jurors, and it stated on the record
that the challenged jurors had demonstrafied more reluctance to impose the death penalty
than other jurors whom the prosecution did not challenge." (People v. Banks (2014)
59 Ca1.4th 1113, 1150, overruled on other grounds by People v. Scott (2015) 61 Ca1.4th
363, 391, fn. 3.)

§ 4.62.7 Comparative Analysis

The United States Supreme Court has concluded that a comparative analysis may
be a useful tool in proving purposeful discrimination. (People v. Lewis (2008) 43 Ca1.4th
415, 472, overruled on other grounds, People v. Black (2014) 58 Ca1.4th 912, 919, citing
Miller-EI a Dretke (2005) 545 U.S. 231, 241 [125 S.Ct. 2317, 162 L.Ed.2d 196]; Slzyder
v Louisia~za (2008) 552 U.S. 472, 483-484 [128 S.Ct. 1203, 170 L.Ed.2d 175].)

"The rationale for comparative juror analysis is that aside-by-side comparison of a
prospective juror struck by the prosecutor with a prospective juror accepted by the
prosecutor may provide relevant circumstantial evidence of purposeful discrimination by
the prosecutor." (People v. Winbuslr (2017) 2 Ca1.5th 402, 442 [internal quotation marks
and citations omitted]; People v. Huggins (2006) 38 Cal.4th 175, 233, citing Miller-El v.
Dretke (2005) 545 U.S. 231, 241-252 [125 S.Ct. 2317, 162 L.Ed.2d 196].)
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Both Snyder v. Louisiana (2008) 552 U.S. 472 [128 S.Ct. 1203, 170 L.Ed.2d
175], and Miller-El a Dretke (2005) 545 U.S. 231 [125 S.Ct. 2317, 162 L.Ed.2d 146],
"demonstrate that comparative juror analysis. is but one form of circumstantial evidence
that is relevant, but not necessarily dispositive on the issue of intentional discrimination."
(People v. Lenix (2008) 44 Ca1.4th 602, 622; People v. Cruz (2008) 44 Ca1.4th 63b, 658.)

"̀In order for a comparison to be probative, jurors need not be identical in all
respects (Miller-EI v. Dretke (2005) 545 U.S. 231, 247, fn. 6 [162 L. Ed. 2d 196, 125 S.
Ct. 2317]), but they must be materially. similar in ,the respects significant to the
prosecutor's stated basis. for the challenge."' (People a Melendez (2016) 2 Ca1.5th 1, 18,
quoting People a DeHoyos (2013) 57 Ca1.4th 79, 107.)

"Pretext is established ...when the compared jurors have expressed a substantially
similar combination of responses, in all material respects, to the jurors excused. Although
jurors need not. be completely identical for a comparison to be probative, they must be
materially similar in the respects significant to the prosecutor's stated basis for the
challenge." (People; v Winbusl: (2017) 2 Cal.Sth 402, 443 [internal quotation marks and
citations omitted].)

§ 4.62.7.1 Comparative Analysis on Appeal

Following the high court's decision in Miller EI a Dretke (2005) 545 U.S. 231
[125 S.Ct. 2317, 162 L.Ed.2d 196], the California Supreme Court declined to engage in
comparative juror analysis as an initial matter on appeal. Following the high court's
decision in Snyder a Louisiana (2008) 552 U.S. 472 [128 S.Ct. 1203, 170 L.Ed.2d 175],
the California Supreme Court assumed, without deciding, that it must undertake
comparative juror analysis for the first time on appeal under the same circumstances as in
Snyder. (People v. Salcido (2008) 44 Ca1.4th 93, 141.) The California Supreme Court
has now held that "evidence of comparative juror analysis must be considered in the trial
court and even for the first time on appeal if relied upon by defendant and the record is
'adequate to permit the urged comparisons." (People a Lenix (2008) 44 Ca1.4th 602, 622;
People v. Cruz (2008) 44 Ca1.4th 636, 638.)

The California Supreme Court has concluded that the two United States Supreme
Court cases in which the high court conducted comparative juror analysis for the first
time on appeal (Snyder v Louisiana (2008) 552 U.S. 472 [128 S.Ct. 1203, 170 L.Ed.2d
175], and Miller-EI a Dretke (2005) 545 U.S. 231 [125 S.Ct. 2317, 162 L.Ed.2d 196])
"stand for the unremarkable principle that reviewing courts must consider all evidence
bearing on the trial court's factual finding regarding discriminatory intent." (People v.
Lenix (2008) 44 Cal.4th 602, 607; People v. Cruz (2008) 44 Ca1.4th 636, 658.)

"[A] defendant may engage in ̀ comparative juror analysis'; that is, may compare
the responses of the challenged jurors with those of similar unchallenged jurors who were
not members of the challenged jurors' racial group. Such analysis is not necessarily
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dispositive, but it is one form of relevant circumstantial evidence." (People v. Mele~zdeZ
(2016) 2 Ca1.5th 1, 15.) ._

- In undertaking comparative analysis on appeal;_ "` [t]he reviewing court need not _ __.
consider responses by stricken panelists 'or seated jurors other than those -identified by the
defendant in the claim of disparate treatment."' (People a Crctz (2008) 44 Ca1.4th 636,
659, quoting People a Lei:ix (2008) 44 Ca1.4th 602, 624.)

For purposes of comparative analysis, the responses to questionnaires by
prospective jurors "who never made it into the jury box are irrelevant because they do not
prove that the prosecutor would have accepted such jurors." (People a Ba~tks (2014)
59 Ca1.4th 1113, 1149, overruled on other grounds by People v. Scott (2015) 61 Ca1.4th
363, 391, fn. 3.)

"[C]omparative juror analysis on a cold appellate record has inherent limitations.
In addition to the difficulty of assessing tone, expression and gesture from the written
transcript of voir dire, we attempt to keep in mind the fluid character of the jury selection
process and the complexity of the balance involved. Two panelists might give a similar
answer on a given point. Yet the risk posed by one panelist might be offset by other
answers, behavior, attitudes or experiences that make one juror, on balance, more or less
desirable. These realities, and the complexity of human nature, make a formulaic
comparison of isolated responses an exceptionally poor medium to overturn a trial court's
factual finding." (People v. DeHoyos (2013) 57 Ca1.4th 79, 103, internal quotation marks
& citations omitted.)

When a comparative juror argumenfi is made for the first time on appeal and the
prosecutor was not asked to explain reasons for challenging other jurors that are the
subject of comparison on appeal, "the reviewing court must keep in mind that exploring
the question at trial might have shown that the jurors were not really comparable ... [and]
consider such evidence in light of the deference due to the trial court's ultimate finding of
no discriminatory purpose." (People a Mele~zdez (2016) 2 Ca1.5th 1, 15, citing People v.
O'Malley (2016) 62 Ca1.4th 944, 975-976.)

"̀ One of the problems of comparative juror analysis not raised at trial is that the
prosecutor generally has not provided, and was not asked fio provide, an explanation for
nonchallenges."' (People a DeHoyos (2013) 57 Ca1.4th 79, 106-107, quoting People v.
Jo~tes (2011) 51 Ca1.4th 346, 365.)

"In order for a comparison to be probative, jurors need not be identical in all
respects (Mille~~ El v. Ds•etke (2005) 545 U.S. 231, 247, fn. 6, 125 S.Ct. 2317,
162 L.Ed.2d 196), but they must be materially similar in the respects significant to the
prosecutor's stated basis for the challenge." (People v. DeHoyos (2013) 57 Cal.4th 79,
106-107.)

If a prosecutor's proffered reason for striking a Black panelist applied just as well
to an otherwise-similar non-Black who is permitted to serve, that is evidence tending to
prove purposeful discrimination to be considered at Batson's third step. (People v Lewis
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(2008) 43 Ca1.4th 415, 472, overruled on other grounds, People v. Black (2014)
58 Ca1.4th 912, 919.)

While both the trial court and the reviewing court examine only those reasons
actually given by the .prosecutor in judging why a prosecutor exercised a particular
challenge, that does not .mean that the reviewing court cannot consider reasons not stated
on the record for the prosecutor having accepted other jurors. "[N]o authority has
imposed the additional burden of anticipating all possible unmade claims of comparative
juror analysis and explaining why other jurors were not challenged." (People a Jones
(2011) 51 Cal.4th 346, 365.)

The timing and use of peremptory challenges are subjects of trial strategy and in
terms of refuting inferences being drawn by the defense through comparative analysis on
appeal. The record demonstrated the prosecutor likely assumed the defense had its own
reservations concerning prospective jurors and would excuse them. Consequently, it
would not have been unreasonable to accept those jurors before the defense exhausted its
own peremptory challenges in an effort to conserve the prosecution's peremptory
challenges for "maximum usefulness." Mere delay in dismissing prospective jurors is not
reliable evidence in determining whether the prosecutor properly exercised a peremptory
challenge. (People v. Riccardi (2012) 54 Ca1.4th 758, 790, abrogated on other grounds,
People v. Rangel (2016) 62 Ca1.4th 1192, 1216.)

§ 4.62.7.2 Compare: First. Stage Batson !
Whee%rAnalysis

Comparative juror analysis has little or no use where a group bias analysis does
not hinge on the prosecution's actual proffered rationales for peremptory challenges.
Moreover, Miller-EI a Dretke (2005) 545 U.S. 231 [125 S.Ct. 2317, 162 L.Ed.2d 196],
does not mandate comparative analysis when aBatson/Wheeler motion was denied after
the trial court concluded defendant had not made a prima facie showing of discriminatory
exercise. of peremptory challenges. (People a Howard (2008} 42 Ca1.4th 1000, 1019.)

A trial court's denial of a Batson/ Wheeler claim, without making a prima facie
finding, is reviewed with "considerable deference" because such a motion calls upon the
trial court's personal observations. If the record suggests grounds upon which the
prosecutor might have reasonably challenged the jurors in question, the reviewing court
affirms. (People a Cleveland (2004) 32 Ca1.4th 704, 732-733; People v. Crittenden
(1994) 9 Ca1.4th 83, 117.)

While it is proper for the trial court to examine the responses of other jurors in
considering whether the defendant has made a prima facie case of a Wheeler violation,
"such an examination for the first time on appeal is unreliable." (People a Cornwell
(2005) 37 Cal.4th 50, 71, overruled on other grounds, People v. Doolin (2009) 45 Ca1.4th
390, 421, fn. 22; see also People v Carasi (2008) 44 Cal.4th 1263, 1295.)
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§ 4.62.8 Remedies

While the United States Supreme Court has. not. expressed any view as to whether
ii would be more appropriate to discharge the venire or disallow the discriminatory
challenges and resume selection with. improperly challenged jurors reinstated on the
venire, the California Supreme Court has held that "if a jury ̀ has been partially or totally
stripped of members of a cognizable group by the improper use of peremptory
challenges,' the trial court ̀ must dismiss the jurors thus far selected' and ̀ quash any
remaining venire."' (People a Mata (2013) 57 Cal.4th 178, 182-183, quoting People v.
Wheeler (1978) 22 Ca1.3d 258, 282, and citing Batso~z v. Kentucky (1986) 476 U.S. 79,
99 [106 S.Ct. 1712, 90 L.Ed.2d 69].)

Following the granting of a Batson/Wheeler motion, defense counsel can consent
to an alternative remedy of resealing the improperly discharged juror, as opposed to
dismissing the entire venire. (People a Matn (2013) 57 Ca1.4th 178, 187-188.)

Where the trial court found defense counsel had been exercising peremptory
challenges to strike White males from the jury in order to provoke a mistrial and obtain a
fresh venire, the remedy of a mistrial and dismissal of the voir dire would only serve to
reward the improper challenges and postpone the trial. Accordingly, under such
circumstances, the trial court should have the discretion, with the consent of the
complaining party, to order alternatives short of outright dismissal of fihe remaining
venire, including sanctions against counsel and resenting any improperly discharged
jurors who remain available to serve. (People a Willis (2002) 27 Ca1.4th 811, 821.)

§ 4.62.9 Standards of Review

On appeal, the court reviews the denial of a Wheeler motion, without a finding of
a prima facie case, in light of the entire record of voir dire. (People v. Yoauzg (2005)
34 Cal.4th 1149, 1172, fn. 7; People a Critte~zde~i (1994) 9 Cal.4th 83, 116.)

The trial court's ruling is reviewed deferentially with consideration given to
whether substantial evidence supports the trial court's conclusions. (People v. Avila
(2006) 38 Ca1.4th 491, 551.)

Where it is unclear whether the court applied the disapproved "strong likelihood"
standard in finding no prima facie case of group bias, instead of applying the correct
"reasonable inference" standard, the reviewing court independently reviews the record to
determine whether the defendant's showing met the "reasonable inference" standard.
(People a Blackslter (2011) 52 Ca1.4th 769, 801; People a Howard (2008) 42 Ca1.4th
1000, 1017; People v. Bell (2007) 40 Ca1.4th 582, 597, disapproved on other grounds,
People v. Sanchez (2016) 63 Ca1.4th 665, 686, fn. 13.)

It is the defendant's burden to show that the prosecutor's justifications for
exercising peremptories were a pretext for invidious racial discrimination, not merely to
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show that one or more nondiscriminatoryreasons'are unsupported by the record. (People
u Duff (2014) 58 Cal.4th 527, 548.)

The record did not provide any indication of a discernible racial pattern to the
prosecutor's questioning since the racial identity of each prospective juror was not in the
record. Also, while "the prosecutor questioned some prospective jurors at greater length
than [the prospective juror at issue], he also engaged in perfunctory questioning of other
prospective jurors, and at times declined to ask any questions at all." (People v. Edwards
(2013) 57 Ca1.4th 658, 699.)

When a trial court erroneously denies aBatson/Wheeler motion at the first stage,
the appropriate remedy is to remand the matter in order for the trial court to undertake the
second and third stage analysis required under Batson/ YVheeler. If, upon remand, the trial
court finds that due to the passage of time, or other reasons, it cannot make a reliable
determination, or if it finds the prosecutor exercised peremptory challenges improperly,
then the matter should be set for a new trial.. (People v. Johnson (2006) 38 Cal.4th 1096,
1103-1104.)

§ 4.62.10 Waiver /Forfeiture

A Batson/Wheeler claim is forfeited if not raised by a timely objection in the trial
court because the trial court is deprived of the opportunity to create a record and "correct
potential error in the first instance." (People a Lewis (2008) 43 Ca1.4th 415, 481,
overruled on other grounds, People v. Black (2014) 58 Ca1.4th 912, 919; People v.
Morrison (2004) 34 Cal.4th 698, 709-710; People v Bolin (1998) 18 Ca1.4th 297, 316.)

An objection at trial referencing only Wheeler is sufficient to preserve a Batson
claim being raised for the first time on appeal because the claims are so closely related.
(People a Cornwell (2005) 37 Ca1.4th 50, 66, fn. 3, overruled on other grounds, People
v. Doolin (2009) 45 Ca1.4th 390, 421, fn. 22.)

The failure to clearly articulate the Batson/Wheeler objection to a prospective
juror forfeited the claim on appeal. (People a Cunningham (2015) 61 Ca1.4th 609, 786
[defendant failed to provide a factual basis for objection or make any record as to what
cognizable class a prospective juror allegedly belonged to, and the individual was never
identified as African-American during voir dire and self-identified as "Caucasian" and
"Danish" in his jury questionnaire].)

Defense counsel's failure to object to the trial court's proposed alternative remedy
of reseating the improperly discharged juror, operated as an implied waiver to the
defendant's right to quash the entire venire and implied consent to the alternative remedy.
(People a Mata (2013) 57 Ca1.4th 178, 188.)

Where the defendant suggests for the first time on appeal that the cognizable
group was African-American women (as opposed to African-Americans), the claim is
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forfeited on appeal. (People a Corftwell (2005) 37 Ca1.4th 50, 70-71, fn. 4, overruled on
other grounds, People v. Doolin (2009) 45 Ca1.4th 390, 421, fn. 22.)

The defendant forfeited his Wheeler° claim when he abandoned his Wheeler motion
in the trial court prior to a prima facie. finding and accepted the jury. (People a Fudge
(1994) 7 Ca1.4th 1075, 1096-1097.)
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reason, the fact that: the party may also have dad one oi- mire legitimate reasons for
challenging that juror does not eliminate ~:he taint to the process. The couK. rejecfis the
application in these circurn~t~nces o~ the so-called mixed motive or dual motive anaaysis. It
is not appropi~i~t~ to use that fiesi: when considering the remedy for invidious
discrimination in jury sel~ctian, which should b~ free of any bias. q More like this
Headnote

Shepardize -Narrow by this Headnote

Constitukianal Law > ... > Fundamental Rights ~ > Criminal Process ~

~ Right to Jury Trial

Criminal Lam &Procedure > Juries & Jurors ~ > Peremptory Challenges ~ > Prohibitions

HN2~ Crimina6 Process, Right to Jury Trial
Both the Califorria and United States Constitutions prohibit using peremptory challe;~ges to
remove prospective jurors based solely on group bias. A prosecutor's use of peremptory
ci~allenges to strike prospective jurors on the basis of group bias—that is, bias against
members of an identifiable group distinguished on racial, religious, ethnic, or similar
graund~—violates the right of a crimin~i dEfendant to trial icy a jury drawn ~ror~ a
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representative cross-section of the community under Cal. Const. art. I, § 16. Such a
practice also violates the defendanfi's right to equal protection under the U.S. Const. 14th
Amend. Q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries &Jurors.• > Peremptory Challenges ~ > Prohibitions

HN3+ Peremptory Challenges, Prohibifiions
Excluding prospective jurors solely on the basis of sexual orientation runs afoul of the
principles espoused in Batson and Wheeler. q' More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Proving .Discriminatory Uses

HN4 i' Peremptory Challenges, Proving Discriminatory Use
To determine whether a prosecutor impermissibly used peremptory challenges to remove
prospective jurors based on a group bias such as sexual orientation, courts engage in a
three-part analysis. A defendant must first make a prima facie case by demonstrating that
the facts give rise to an inference of discriminatory purpose. If that showing is made, the,
burden next shifts to the prosecution to explain its challenge on the basis of permissible,
group-neutral jusfiifications. If such an explanation is offered, the trial court then decides
whether purposeful group discrimination occurred. R' More like this Headnote

Shepardize =Narrow by this Fiea'dnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Proving Discriminatory Uses

HNS'+ Peremptory Challenges, Proving Discriminatory Use
The court presumes that a prosecutor uses peremptory challenges in a constitutional
manner and gives great deference to the trial court's ability to distinguish bona fide
reasons from sham excuses. A prosecutor's justiFcafiion, moreover, need not support a
challenge for cause, and even a trivial reason, a hunch, or an arbitrary exclusion, if
genuine and neutral, will suffice. Q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Appellate Review ~

HN6 i' Peremptory Challenges, Appellate Review
The court reviews a trial court's determination regarding the sufficiency of a prosecutor's
justifications for exercising peremptory challenges with restraint. The trial court's
determination is a factual one, and so long as the trial court makes a sincere and reasoned
effort to evaluate the justifications offered, its conclusions are entitled to deference on
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appeal when they are supported by substantial evidence.. The issue is whether the trial
court finds the prosecutor's explanation to be credible, based on factors such as the
reasonableness of the explanation, the prosecutor's demeanor, and the trial court's own
observations of the volt dire. Q' More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~ > Prohibitions

HN7+ Peremptory Challenges, Prohibitions
Normally a successful Wheeler motion requires dismissal of the panel and restarting ury
selection, but if the movant consents, a trial court may implement lesser remedies.

i More like this Headnote
i

Shepardize -Narrow by this Headnote

~ Constitutional Law > ... > Fundamental Rights ~ > Q Procedural DueProcess ~ >

Scope of Protection ~

HN8~ Procedural Due Process, Scope of Protection
California's due process clause, Cal. Const., art. I, § 7, subd. (a), has independent—and
greater—force than its federal analog: It protects the dignity interest in obtaining an
untainted adjudication. Even in cases in which the decision-making procedure will not alter
the outcome of governmental action, due process may nevertheless require that certain
procedural protections be granted the individual in order to protect important dignifiary
values, or, in other words, to ensure that the method of interaction itself is fair in terms of
what are perceived as minimum standard of political accountability—of modes of
interaction which express a collective judgment that human beings are important in their
own right and that they must be treated with understanding, respect, and even
compassion. Q More like this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > ... > Fundamental Rights ~ > [`-~ Procedural Due Process ~ > L~

Scope of Protection ~

HN9+ Procedural Due Process, Scope of Protection
Although perfection is neither required nor possible, the judicial system must not only
reach correct results, it must maintain its own dignity, or as the point has been phrased
before: Nat only must jusfiice be done, but it must appear to have been done. q' More like
this Headnote

Shepardize -Narrow by this Headnote ':

~► Headnotes/Syllabus ~ ~ ':

~ .
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Summary

[*1162] CALIFORNIA OFFICIAL REPORTS SUMMARY

The trial court denied defendant's Batson/Wheeler motion. after the prosecutor
peremptorily excused the only two openly gay prospective jurors. The jury found
defendant guiiry of attempted second degree robbery, assault with a semiautomatic
firearm, shooting at an occupied vehicle, exhibiting a firearm against a person in a vehicle,
and carrying a loaded firearm with intent to commit a felony. (Superior Court of Yolo
County, No. CRF120516, Paul K. Richardson ~, Judge.)

The Court of Appeal reversed the judgment. The prosecutor's exclusion of two jurors
because they were openly gay, and on that basis alone might be biased against a closeted
victim, was invidious. discrimination and required reversal for an unfiainted trial, even
though the prosecutor also had facially valid reasons for challenging both jurors. The court
rejected the application of the so-called mixed motive or dual motive analysis. It is not
appropriate to use that test when considering the remedy for invidious discrimination in
jury selection, which should be free of any bias. (Opinion by Duarte, J., with Blease ~,
Acting P. J., concurring. Dissenting opinion by Hull, J. (see p. 1177).)

Headnotes

CALIFORNIA OFFICIAL REPORTS HEADNOTES

CA(I)N (1) Jury § 47.8—Challenges—Peremptory—Group Bias—Improper '

Exclusion.

Both the California and United States Constitutions prohibit using peremptory challenges to
remove. prospective jurors based solely on group bias. A prosecutor's use of peremptory
challenges to strike prospective jurors on the basis of group bias—that is, bias against ~
members of an identifiable group distinguished on racial, religious, ethnic, or simi{ar ~
grounds—violates the right of a criminal defendant to trial by a jury drawn from a
representative cross-section of the community under Cal. Const., art. I, § 16. Such a
practice also violates the defendant's right to equal protection under the U.S. Const., 14th
Amend. Excluding prospective jurors solely on the basis of sexual orientation runs afoul of
the principles espoused in Batson and Wheeler.

CA(2); (2) ]ury § 47.6—Challenges—Peremptory—Group Bias—Prima Facie Case

To determine whether a prosecutor impermissibly used peremptory challenges to remove j
prospective jurors based on a group bias such as sexual orientation, courts engage in a ~
three-part analysis. A defendant must first make a prima facie case by demonstrating that
the facts give rise to an inference of discriminatory purpose. If thafi showing is made, the
burden next shifts to the prosecution to explain its challenge on the basis of permissible,
group-neutral justifications. If such an explanation is offered, the trial court then decides
whether purposeful group discrimination occurred. The court presumes that a prosecutor
uses peremptory challenges in a constitutional manner and gives great deference to the
trial court's ability to distinguish bona ode reasons from sham excuses. A prosecutor's
justification, moreover, need not support a challenge for cause, and even a trivial reason,
a hunch, or an arbitrary exclusion, if genuine and neufiral, will suffice.
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CA(3)~ (3) Constitutional Law § 107—Procedural Due Process—Scope.

California's due process clause (Cal, Const., art. I, § Z; subd._(a)) .has independent—and
greater—force than its federal analog: It protects the dignity interest in obtaining an
untainted adjudication. Even in cases in which fihe decisionmaking procedure will not alter
the outcome of governmental action, due process may nevertheless require that certain
procedural protections be granted the individual in order to protect important dignitary
values, or, in other words, to ensure that the method of interaction itself is fair in terms of
what are perceived as minimum standards of political accountability—of modes of
interaction which express a collective judgment that human beings are important in their
own right, and that they must be treated with understanding, respect, and even
compassion. Although perfection is neither required nor possible, [*1164] the judicial
system must not only reach correct results, it must maintain its own dignity, or as the
point has been phrased before: Not only must justice be done, but it must appear to have
been done.

CA(4) +' (4) ]ury § 47.8—Challenges—Peremptory—Group Bias—Sexua!

Orientation—Reversible Error.

A prosecutor's exclusion of two jurors because they were openly gay, and on that basis
alone might be biased against a closeted victim, was discriminatory and required reversal
for an untainted trial, even though the prosecutor also had facially valid reasons for
challenging both jurors. When a party exercises a peremptory challenge against a
prospective juror for an invidious reason, the Fact that the party may also have had one or
more legitimate reasons for challenging that juror does not eliminate the taint to fihe
process. The court rejects the application in these circumstances of the so-called mixed
motive or dual motive analysis; it is not appropriate to use that test when considering the
remedy for invidious discrimination in jury selection, which should be free of any bias.

[Cal. Forms of Pleading and Practice (2018) ch. 322, Juries and Jury Selection, § 322.42;
Erwin et al., Cal. Criminal Defense Practice (2018) ch. 81, § 81.04.]

Counsel: Kieran D. C. Manjarrez, under appointment by the Court of Appeal, for Defendant and

Appellant.

Durie Tangri and Sonali D. Maitra ~ for Equality California, Lambda Legal and the National

Center for Lesbian Rights as Amici Curiae on behalf of Defendant and Appellant.

Albert J. Menaster for Los Angeles County Public Defender's Office as Amicus Curiae on behalf of

Defendant and Appellant.

Xavier Becerra ~, Attorney General, Dane R. Gillette ~, Chief Assistant Attorney General,

Michael P. Farrell, Assistant Attorney General, Carlos A. Martinez and Kari Ricci Mueller, Deputy
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Attorneys General, for Plaintiff and Respondent.

]udges: Opinion by Duarte. ~, J., with Blease ~, Acting P. J., concurring. Hull ~, J.

Opinioh'by: Duarte ~, J.

Opinion

[**307] DUARTE, ].-This case is about fairness and equality in our criminal justice system.
HNZ.3 When a party exercises, a peremptory challenge againsfi a prospecfiive [*1165] juror for
an invidious reason, the fact that the parfiy may also have had one or more legitimate reasons
for challenging that juror does not eliminate the taint to the process. We reject the application
in these circumstances of the so-called "mixed motive" [***2] or "dual motive" analysis, which.
arose in employment discrimination cases.. as a way for defendanfi-employers to show that they
would have taken an adverse action against aplaintiff-employee whether or not an
impermissible factor a(so animated the employment decision. We hold it is nofi appropriate to
use that. test when considering the remedy for invidious discrimination in jury selection, which
should be free of any bias.

INTRODUCTION

After defendant Brady Dee Douglas's former boyfriend, a male prostitute, told him victim Jeffrey
B. had shorted him money following a prearranged sexual encounter, defendant and
codefendant Clifton Damarcus Sharpe tracked down Jeffrey and demanded payment. During a
high-speed freeway chase, defendant pointed a gun at ]effrey and shot at his car several times.

A jury found defendant. guilty of attempted second degree robbery, assault with a
semiautomatic firearm, shooting at an occupied vehicle, exhibiting a firearm against a person in
a vehicle, and carrying a loaded firearm with intent to commit- a felony, and found true certain
firearm enhancements. (Pen.:Code, §~ 66,4, 211, 245;: subd. (b), 246, 417.3, 12022, subd. (a)
(1), 12022.5, subd. (a); id., former § 12023, subd. (a).) The trial court sentenced [*~*3]
defendant to prison for six years. 1~

On~ appeal, defendant contends the trial court erred in denying his Batson/Wheeler motion after
p p p y ly two openly gay prospective jurors. (See Batson v.the rosecutor erem tor~l excused the on

Kentucky (1986) 476 U.S: 79 [90 L.Ed.2d 69; 106 S.Ct. 1712] (Batson}; People v. Wheeler
(1978) 22 Cal.3d 258 [148 Cal. Rptr. 890, 583 P.2d 748] (Wheeler).) He also argues the trial
court erroneously instructed the jury with CALCRIM No 460, tMe pattern jury instruction for
attempt, which he assefts is unconstitutionally vague and impermissibly creates a mandatory
presumption of intent.

We initially rejected defendant's insfiructional challenge, but: found the trial court did not
property evaluate defendant's Batson/Wheeler motion. We ordered a remand for the trial court
to apply a mixed mofiive analysis to the prosecutor's proffered reasons to determine whether
those veniremen would [*11661 have been challenged regardless of their sexuality. We then
granted [**308] defendant's rehearing pefiition and obtained supplemental briefing by the.
parties and by amici curiae. 2

We now reverse for a new trial before a jury uninfected by discrimination. In light of this
holding, we need not address. defendant's instructional challenge again.
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BACKGROUND

An information jointly charged defendant and Sharpe with various counts. During jury
selection, [***4] the prosecutor and defense attorneys asked the prospective jurors questions
about their feelings or perceptions about homosexuality. No one on the venire responded that
she or he would have a problem deciding the case based on the facts.. Two veniremen, J. and L.,
were openly homosexual and lived with their partners.

J. had a doctorate in science, and was friends with a local deputy public defender. They had had
lunch the previous day, and ]. had recently attended her baby shower. He saw her about once a
week, she had visited his home, and she had discussed her work with him. She talked to J.
about local deputy prosecutors and public defenders, but not about the prosecutor in this case.
She told J. "she would never go to the dark side," meaning become a prosecutor. J. said he
could make a decision based on the facts of the case. ]. conceded he was biased against
firearms and thought the Second Amendment should be repealed, but said his personal views
about firearms would not prevent him from following the judge's instructions. After the
prosecutor probed fihe topic of firearms further, J. said he had no other biases: "No, I think
that's about it, you know, based on what I know about this case, that would [***S] be [the] .
only thing." He was then reminded by the prosecutor that he would need to examine "all the
evidence together" and asked, "you are comfortable with that only bias that you ~sic~ had
indicated was the issue with the second amendment ... ,correct?" J. answered: "Yes, that would
be absolutely correct." (Italics added.) A short time later, the prosecutor exercised a
peremptory challenge against him.

After seven other prospective jurors were questioned and some were challenged by different
sides, L. was questioned. He had graduated from high school and owned a travel agency. He
said there was "absolutely no reason why [he could not] be fair."

[*1167]

The prosecufior asked whefiher L. could listen to testimony from a witness who visited a male
prostitute and judge that person's credibility fairly. L. said he "definitely" could do so without
prejudging the witness. L. responded "no" when asked whether he believed that persons
engaged in illegal activities deserved what they get. He said "yes" when asked whether he could
share his opinion about the facts of the case, work with ofihers in applying those facts to the
law, and use common sense to reach a decision.

When the prosecutor challenged L., codefendant [***6] Sharpe's counsel made a Wheeler
motion, arguing the prosecutor systematically used peremptory challenges to excuse the only
two openly gay men in the venire. Defendant's counsel joined the motion. The trial court "at this
point" found sexuality was a protected category and considered the motion. 3 .

[**309] The prosecutor then gave his reasons for striking these fiwo prospective jurors.

The prosecutor said he challenged J. because of J.'s close relationship with a public defender,
particularly because she had discussed the personality traits of local prosecutors with ). and told
J. she considered prosecutors to be on "the dark side."

The prosecutor said he challenged L. based on demeanor, stating thafi when defendant's counsel
got up, L. leaned forward and seemed more attentive, but when the prosecutor spoke, L. leaned
back and gave answers that were short and not descriptive.

The prosecutor then added the following rationale about both men:

"In addition, in a case in which the victim in the case is in a relationship and is not in a
relationship with a female but is not out of the closet and actually was untruthful with the police
about the extent of his relationship with a male [***7] prostitute, I think that that particular
[persons'] testimony may be viewed with bias [by] those who are willing to be openly gay and
not—not lie about it and can be frank about it, and he would view that as a negative character
trait, and an individual who attempts to maintain given whatever grave idea, sexuality he has,
but is willing to lie aboufi it.
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"So I think there is a number of reasons, both specific to the case that are sexuality neutral,
not—I'm not asserting [sic, conceding?] in any way that is an adequate basis for [a] Wheeler
motion, but even given that I think there [*168] are [bases] not only in their reaction in
court in answering questions, but also given the specific facts of this case." (Italics added.)

To this explanation, Sharpe's counsel responded that "[u]nder that justification, anyone who is
openly gay" would automafiically be challenged.

The trial court denied the defense motion, questioning in passing whether a Wheeler motion
based on sexuality discrimination was appropriate.

Citing ].'s relationship with the public defender and her "dark side" comment about prosecutors,
the trial court found the prosecutor's challenge to J. was justified. As for L., the trial court
accepted [***8] the prosecutor's demeanor-based rationale for the challenge. Because the trial
court made no response to Sharpe's counsel's pointed objection, we presume the trial court
simply found the facially nondiscriminatory reasons were sufficient and had no need to address
the effect of the last reason. In effect, that was the rough equivalent to applying a mixed
motive analysis to the challenges.

DISCUSSION

Defendant contends the trial court erred in denying his Batson/Whee%r motion because, in his
view, the prosecutor impermissibly excused two openly gay jurors based on unsupported
assumptions predicated on their sexual orientation. We agree.

Genera! Principles for Evaluating Peremptory Challenges

CA(1) (1} HN2~ Both the state and federal Constitutions prohibit using peremptory
challenges to remove prospecfiive jurors based solely on group bias. (Wheeler, supra, 22 Cal.3d
at p. 272; [**-310] Batson, supra, 476 U.S. at pp. 85-88.) "It is well settled that'[a]
prosecutor's use of peremptory challenges to strike prospective jurors on the basis of group
bias—that is, bias against "members of an identifiable group distinguished on racial, religious,
ethnic, or similar grounds"—violates the right of a criminal defendant to trial by a jury drawn
from a representative cross-section of the community [***9] under article I, section 16 of the
California Constitution."' (People v. Hamilton (2009) 45 Cal.4th 863, 898 [89 Cal: Rptr. 3d 286,
Z00 P.3d 898] (Hamilton); see Wheeler, at p. Z72.) "Such a practice also violates fihe
defendant's right to equal protection under the Fourteenth .Amendment to the United States
Constitution." (Hamilton, at p. 898.)

[*1169]

Although the United States Supreme Court has yet to address whether Batson extends to sexual
orientation, the Ninth Circuit held in SmithKline Beecham .Corp, v. Abbott Labs. (9th Cir. 2014)
740 F.3d 47.1, .484, that it does, relying heavily on the high court's decision in United States v.
Windsor (,2013) 570 U.S. 744 [186 L.Ed.2d 808, 133 S.Ct. 2675], which held that the Defense
of Marriage Act's (Pub.L. No. 104-199 (Sept. Z1, 1996) 110 Stat. Z419j definition of marriage
as excluding same-sex partners violated equal protection and due process. (See also Obergefel/
v. Hodges (2015) 576 U.S. [192. L.Ed.2d 609, 1.35 S. Ct. 2584] [recognizing a federal
constitutional right for same-sex marriages]; In re Marriage Cases (2008) 43 Cal.4th 757, 840
-844 [76 Cal. Rptr. 3d '683, 183 P.3d 384] 4 j: [sexual orientation is a suspect classification for
purposes of California's equal protection clause].) Our colleagues in the Fourth District have
found that excluding homosexuals on the basis of group bias violates the California Constitution.
(See People v. Garcia (2000) 77 Cal.App.4th iZ69, 1275, 1280-1281 [92 Cal. Rptr. 2d 339].)
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Like Garcia and SmithKline, we, too, find that HN3t excluding prospective jurors solely on the
basis of sexual orientation runs afoul of the principles espoused in Batson and Wheeler.

CA(2) t (2) HN4! To .determine whether a prosecutor impermissibly used peremptory
challenges to remove prospective jurors based on a group bias such as sexual orientafiion,
courts .engage in a three-part analysis. (See Hami/ton, supra, 45 Cal.4th at pp. 899-900.) A
defendant must firsfi make [***10] a prima facie case by demonstrating that the facts give rise
to an inference of discriminatory purpose. (See People v. Cornwell (2005) 37 Cal.4th 50, 66 [33
Cal. Rptr. 3d 1, 117 P.3d 622], disapproved on other grounds in Peop/e v. Doo/in (2009) 45
Cal.4th 390, 421, fn. 22 [87 Cal. Rptr. 3d 209, 198 P.3d li],) If that showing is made, the
burden next shifts to the prosecution to explain its challenge on the basis of permissible, group-
neutral justifications. (See Cornwell, at pp. 66-67.) If such an explanation is offiered, the trial
court then decides whether purposeful group discrimination occurred. (See Cornwell, at p. 67;
Johnson v. California (2005) 545 U.S. 162, 168 [162 L.Ed.2d 129, 138, 125 S. Ct. 2410].)

In this case, because the prosecutor gave reasons for his peremptory challenges, we proceed to
the second and third steps to determine whether the trial court erred in concluding that they
were valid. (See Peop/e v. Zambrano (2007) 41 Cal.4th 1082, 1106 [63 Cal. Rptr. 3d 297, 163
P.3d 4], [**311] disapproved on other grounds in People v. Doolin, supra, 45 Cal.4th at p.
421, fn. 22.)

[*1170]

HNS't' "`We presume that a prosecutor uses peremptory challenges in a constitutional manner
and give great deference to the trial court`s ability to disfiinguish bona fide reasons from sham
excuses."' (Hamilton, supra, 45 Cal.4th at p. 901.) A prosecutor's jusfiification, moreover, need
not support a challenge for cause (see Batson, supra, 476 U.S. at p. 97), and even a firivial
reason, a hunch, or an arbitrary exclusion, if genuine and neufiral, will suffice (see Hamilton, at
p. 901).

HN6~ We review a trial court's determination regarding the sufficiency of a prosecutor's
justifications for exercising peremptory challenges with [***11] restraint. (See People v.
Thomas (2011) 51 Cal.4th 449, 474 [121 Cal. Rptr. 3d 521, 247 P.3d 886].) The trial court's
determination is a factual one, and so long as the trial court makes a sincere and reasoned
effort to evaluate the justifications offered, its conclusions are entitled to deference on appeal
when they are supported by substantial evidence. (See Hamilton, supra, 45 Cal.4th at pp. 900
-901; Thomas, at p. 474.) The issue is whether the trial court finds the prosecutor`s explanation
to be credible, based on factors such as the reasonableness of the explanation, the prosecutor's
demeanor, and the trial court's own observations of the voir dire. (See Lenix, supra, 44 Cal.4th
at p. 613.) With these principles in mind, we turn fio the specific challenges under review.

II

The Peremptory Challenges in This Case

We have no trouble upholding the trial court's findings that the prosecutor had facially valid
reasons for challenging these jurors. J.'s relationship with a deputy public defender who thought
prosecutors worked for the "dark side" could trouble any prosecutor, and L.'s terse answers and
negative body language (something the firial court could observe but that we cannot second-
guess on a cold transcript) could also give reasonable cause for concern. (See Lenix, supra, 44
Cal.4th at p. 623 [perceived bias againsfi prosecution]; see also id. at p. 613 ["facial
expressions, gestures, hunches"]; [***12] People v. Reynoso (2003) 31 Cal.-4th 903, 924-925
[3 Cal. Rptr. 3d 769, 74 P.3d 852] [where prosecutor sees "the potential juror glare at him, or
smile at fihe defendant or defense counsel"].)

But the prosecutor then proffered another reason applicable to both prospective jurors. The
prosecutor explained that because both of these jurors were openly gay, he thought they might
be biased against the closeted victim, the main witness.
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Defendant argues this additional reason is baldly discriminatory and no different from a similar
one rejected in Batson: A prosecutor cannot assume a [*1171] prospective juror would tie
more partial to ~ defendant of the same race. (Batson, supra, 476 U.S. at p. 97 [recognizing
that the equal protection clause "forbids the States to strike black veniremen on the assumption
that they will be biased in a particular case simply because the defendant is black"]) .We agree.

We acknowledge that a challenge based solely on a prospective juror's membership in a
particular group is different from a challenge "'which may find its roots in ['"+`312] part [in] the
juror's attitude about the justice system and about society v~rhich may be [group]
related."' (Hamilton, supra 45 Cal.4th at pp. 901-902.) In Hamilton, for example, our Supreme
Court upheld a peremptory challenge where the prosecutor said one o~ the reasons he struck a
prospective juror was because he had "`considerable [***13] sympathy for Black people on
trial' and thought the justice system was unfair to Blacks." (Id. at p. 901.) In finding substantial
evidence supported the challenge, the court implicitly rejected the defendant's argument that
the reason was not race neutral but rather based on race itself. (Id. at pp. 901-90Z.) The court
found the juror's responses to severs! questions on a questionnaire indicated he was skeptical
about the fair treatment of Blacks by the criminal justice system, thus supporting the
prosecutor's concerns, even if they were tangentially related to race. (Id. at p. ~.~~2.) Similarly,
in People v. Martin (1998) 64 Cal.App.4th 378 [75 Cal. Rptr. 2d 147), the prosecutor struck a
Jehovah's Witness because, in his experience, "`they couldn't judge anybody at all."' (Id. at p.
351.) Although the prospective juror "did not express actual reservations about her ability to
deliberate," the court nevertheless found the "prosecutor's perception that the juror's religious
views might render her uncomfortable with sitting in judgment of a fellow human being was a
specific bias related to the individual juror's suitability for jury service." (Id. at p. ~~4.)

Hernandez v. New York (1991) 500 U:S. 352 [114 L.Ed.2d 395, 111 S.Ct. 1859]~affirmed a
finding that a prosecutor's reason for striking two Latino jurors was race neutral and genuine;
the prosecutor had e cured them because their demeanor [***14] and responses caused him
to doubt their ability to defer to the official translation of Spanish-language testimony
anticipated at trial. (Id. at pp. 356-357 (plur, opn.).) The fact such reasoning might
disproportionately impact prospective Latino jurors did not rnake it improper. (Id. at pp. 361
--363.) In a concurring opinion, Justice O'Connor, joined by Justice Scalia ~, apply observed that
Bafson "does not require that the [prosecutor's] justification be unrelated to race. Batson
requires only that the prosecutor's reason fir striking a juror not be tf~e juror's race." (Id. at p.
375 (cone. opn. of O'Connor, J.).)

Following this line of reasoning, v~re can certainly imagine a case where an operi~y gay
venireperson who expressed contempt for or distrust of closeted [*1172] homosexuals could
properly be stricken, because the reason would not be their sexuality, but their inability to fairly
judge testimony of closefieci homosexuals, simply because they have chosen to remain cBo~eted.
E3ut that is nod wnafi happened here.

Both veniremen said they could be faar, and neither e;cpressed concerns about closeted
hc~mos~xual~. The bias alleged by the prosecutor was a product of the prosecutor's
irnpermi~~ible group assumptions, unsupported by the record and based [***15] solely on fihe
two jurars' sexuality. The ~rosecu~or specifically asked the panel v~rh~ther "anybody [had] an
automatic r~~ction where they wauld vote guilty or not guilty because s~m~ of the people
involved ~n this case, either witnesses or people who ire accused are homosexual." No one
rEsponded in the affirmative. Thus, this is not a case 4vhere a challenge touching on
homosexuality, but not based on it, is in play. The prosecutor gave as a reason for his challenge
his assumption that the only two openly gay vQniremen would look a~kan~ce at the victim's
lifestyle simply because [' ' 313] they were Upenly gay and he was not. Whether intended or
not, that rationale reflects invidious sexuality discrimination that is not permissible.

III

The Remedy for'Invalid Challenges
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We must now consider the effect, if any, of the trial court's finding that the prosecutor's other
reasons were sufficient fio continue with jury selection, or whether the trial court erred by not
implemenfiing a remedy for the Batson/Wheeler violation. 5 s

Although many jurisdictions have considered whether to apply a per se, mixed motive, or
substantial mofiivating factor approach in the face of an invalid challenge, neither the
United [***16] States Supreme Court nor our Supreme Court has done so. {See Snyder v.
Louisiana (2008) 170 U.S. 472, 485 [170 L.Ed.2d 175, 186, 128 S.Ct. 1203] [not deciding
whether mixed motive analysis applies in Batson context]; People v. Schmeck (2005) 37 Cal.4th
240, 276-277 [33 Cal. Rptr. 3d 397, 118 P.3d 451] [declining to address whether a mixed
motive analysis should be used], overruled on other grounds in People v. McKinnon (2011) 52
Cal.4th 610, 637-638 [130 Cal. Rptr. 3d 590, 259 P.3d 1186].) Accordingly, we must decide
which approach to adopt.

[*1173]

Some jurisdictions, primarily federal, have adopted a mixed motive or dual motive analysis
derived from non-Batson equal protection or statutory-based cases. (See e.g., Howard v.
Senkowski (2d Cir. 1993) 986 F.2d 24, 26-27 &see especially fns. 1 & 2; Gattis v. Snyder (3d
Cir. 2002) 278 F.3d 222, 232-235; Jones v. Plaster (4th Cir. 1995) 57 F.3d 417, 420-422; U.S.
v. Darden (8th Cir. 1995) 70 F.3d 1507, 1531-1532; Wallace v. Morrison (11th Cir. 1996) 87
F.3d 1271, 1274-1275.) Under the mixed motive approach, "[o]nce the claimant has proven
improper motivation, dual motivation analysis is available to the person accused of
discrimination fia avoid liability by showing that the same action would have been taken in the
absence of the improper motivation that the claimant has proven." (Howard, at p. 27; see
Gattis, at p. 233.) But phrased another way, under the mixed motive analysis, "the Court allows
those accused of unlawful discrimination to prevail, despite clear evidence of racially
discriminatory motivation, if they can show that the challenged decision would have been made
even absent the impermissible motivation, or, put another way, that the discriminatory
motivation was not a ̀ but for' cause of [***17] the challenged decision." (Kesser v. Cambra
(9th Cir. 2006) 465 F.3d 351, 372 (conc. opn. of Wardlaw ~, ).), italics added (Kesser):)

The Ninth Circuit has instead adopted a substantial motivating factor approach, limiting its
inquiry to "whether the prosecutor was 'motivated in substantial part by discriminatory
intent."' (Cook v. LaMarque (9th Cir. 2010) 593 F.3d 810, 814-815.) Under this test, if a bad
reason is given, it can be ignored so long as the prosecutor's motivation is not substantially
driven by it. (Id. at p. 826 ["the prosecutor gave both persuasive and unpersuasive
justifications for his strikes. Even assuming the unpersuasive grounds were actually pretext, we
cannot conclude his strikes were ultimately motivated in substantial part by race"].)

[**314] Defendant and amicus curiae Equality California urge us to adopt the per se rule,
contending that when a party offers multiple rationales for a peremptory strike, only some of
which are permissible, the taint from the impermissible reasons) mandates reversal. The LA
Public Defender urges us to adopt the Ninth Circuit's substantial motivating factor approach,
arguing the per se rule may be too resfirictive in some cases and the mixed motive approach
may be too permissive in others. The Attorney General urges us to adopt the mixed motive
approach, [***18] if we must choose one.

As indicated, both the substantial factor and mixed motive approaches permit strikes based in
part on invalid reasons. In this case, the prosecutor admitted to striking the only two gay
veniremen known to be on the jury, expressly because they were known ~o be gay. We endorse
the following view, while acknowledging that it is not precedential: "To excuse such [*1174]
prejudice when it does surface, on the ground that a prosecutor can also articulate [valid]
nonracial factors for his challenges, would be absurd." (Wilkerson v. Texas No. 89-5072,
Supreme Ct. Mins., Oct. 16, 1989 (Marshall, J., dissenting from den. of cert.).)

The "mixed motive" concept arose in non-Batson contexts, such as in employment
discrimination lawsuits, where adefendant-employer seeks to show that the adverse action
would have been taken against the plaintiff-employee regardless of any racial or other invidious
animus. (See Mt. Healthy City Board of Ed. v. Doyle (1977) 429 U.S. 274, 287 [50 L.Ed.2d 471,
483-484, 97 S. Ct. 568] [district court should have determined whether the board could show it
would not have rehired a teacher who engaged in constitutionally protected speech in the
absence of fihe teacher's protected conduct]; Kesser, supra, 465 F.3d at p. 373 [in non-Batson
contexts, the high court "has consistently and repeatedly applied mixed-motive analysis where
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bath permissible [***19] and impermissible motivations are present"]; Note, The "Tainted
Decision-Making Approach": A Solution for the Mixed Messages Bafison Gets from Employment
Discrimination (2006) 56 Case W. Res. L.Rev. 769, 78Z-789 [describing the civil law"origin of
mixed motive analysis, and arguing it should not be extended to Batson error].)

"[A]Ithough the initial three-step framework of Batson does derive from Title VII jurisprudence,
fihe ̀but for' causafiion requirement that has been applied in those contexts [citations], is not
appropriate. in the distinct Batson context. The difficult task of ̀ferrefiing out discrimination'
would be made nearly impossible by abut for' causation requirement, which would require a
court to engage in counterfactual reasoning, often with only a sparse record to guide it
[Citation.]" (Cook v. LaMarque; supra, 593 F.3d at p. 828 (cone. & dis. opn. of Hawkins, J.)..}
Further, the mixed motive approach does not firanslate well to a Batson situation where. the
question is not only whether a prospective juror would have been challenged anyway, but also
implicates systemic fairness.

For this reason, many—if not mosfi-of our sister state courts have rejected application of a
"mixed motive" or "dual motivation" analysis. (See, e.g., McCormick v. State (Ind: 2004) .803
N.E.2d 1108, 1113 ["it is not .appropriate. to apply [***20] fihe dual motivation analysis in the
Batson context;" one biased "challenge tainted any nondiscriminatory reasons"]; :State v. Lucas
(2001) .199 Ariz. 366, 369 [18 P.3d 160, 163] ["any consideration of a discriminatory factor
directly conflicts with the. purpose of Batson and taints the. entire jury selection process"];
Payton v. Kearse (1.998) 329 S.C.. 51, 59 [4.95 S.E.2d 205, 210] [**315] ["Once a
discriminatory reason has been uncovered-either inherent or pretextual—this reason taints the
entire jury selection procedure"]; Riley v. Commonwealth (1995) 21 Va.App. 330, 336 [464
S.E.2d 508, .51.0] [gender bias; "The fact that the. Commonwealth [also] used age to identify
which [*1175] women to strike does not overcome the constitutional infirmity"]; Rector v.
State (1994) 213 Ga.App. 450, 454 [444 S.E.2d 862, 865] [trial court erred in ruling a
"purportedly race neutral explanation[] cured the elemenfi of the stereotypical reasoning
employed by the State's attorney"]; Ex paste Sockwell (Ala. 1995) 675 So.2d 38, 41; McCray v.
State (AIa.Crim.App. 1998) 738 So.2d 911, 914 [following Sockwell; "in Alabama, a race-
neutral reason ... will not cancel out' arace-based reason"]; Strozier v. Clark (1992) 206
Ga.App. 85, 88 [424 S.E.2d 368, 371] ["`Even though [appellee's counsel] may have given one
racially neutral explanation, the racially motivated explanation "vitiates the. legitimacy of the
entire (jury selection) procedure""']; State v. King (1997) 215 Wis.2d 295, 306-309 [572
N.W.2d .530, 535-536] [rejecting "dual motivation" test]; U.S. v: 'Greene (C:M.A. 1993) 36 M.-J.
274, 280-281 [reviewing federal cases and agreeing "with the untainted approach"]; see also
Robinson v. U.S. (D.C. App. 2006) 890 A.2d 674, 679-681 [if racial bias is a "substantial part"
of challenge, it is wrong despite partially [***21] unbiased reasons]; cf. People v. Turner
(2001) 90 Cal.App.4th 413, 421 [109 Cal. Rptr. 2d 138] (des. opn. of Ortega ~, J.) ["I fee! it ~s
improper to use race as even a partial reason for exercising a peremptory, even if there are
myriad other valid grounds for excusing a juror"]; Guzman v. State (Tex.Crim.App. ZOOZj 85
S.W.3d Z42, 256-258 [dis. opn. rejecting mixed motive analysis]; (Kesser, supra, 465- F.3d at
pp. 376=:377 (cone. opn. of Wardlaw ~, J.) [questioning mixed motive test].)

Thus, the per se approach..---while not. universally held—is well grounded in the law.

CA(3)f (3) Further, Wheeler was based on independent state grounds—tile right- to a jury
composed of a representafiive cross-section of the community under article ~I, section 16 of our
Constitufiion: (Wheeler, supra, 22 Cal."3d at pp. 265=272:) Although our Supreme Court has

application o~ n~o he~ Indepeind nt g u datHN81 i0ur own5duecprlo cess clause ~ 
sides the9
Cal. Const.,

art. I, § 7, subd. (a)) has independent-and greafier—force than its federal analog: It protects
the dignity interest in obtaining an untainted adjudication (see Saleeby v. State Bar (1985) '39
Cal.3d 5.4.7, 563-565 [216 Cal. Rptr. 367, 702. P.2d 525]). As sfiated by our Supreme Court:
"̀[E]ven in cases in which the decision-making. procedure will not alter the outcome of
governmental action, due process may nevertheless require that certain procedural protections
be granted the individual in order to protect important dignitary values, or, in other words, "to
ensure. that the [***Zz] method of interaction itself'is fairin terms of what are perceived as
minimum standards of political accountability—of modes of interaction which express a
collective judgment that ftuman beings are important in their own right, and that they must be
treated with undersfianding, respecfi, and even compassion.""' ([*1176] Today's Fresh Start,..,
Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th 197, 213 [159 Cal. Rptr. 3d~
358, 303 P.3d 1140], quoting People v. Ramirez (1.979) 25 Cal.3d 260, 268 [.158 Cal. Rptr. 31.6,

W added, second italics added b Toda 's Fre *h ..Start; see In re Vicks
(2013) 56 Cal.4thsZ74l'310 [1 S3 Cal. Rptr. 3d 471, ̀295 P.3d 863].) [ 316]
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Finally, and connected to the previous point, HN9* although per-fiection is neither required nor
possible (see, e.g., Peop/e v. Cunningham (2001) 25 Cal.4th 926, 1009 [108 Cal. Rptr. 2d 291,
25 P.3d 519] [defendant "was entitled to a fair trial but not a perfect one"]), the judicial system
must not only reach correct results, it must maintain its own dignii:y, ar as the point: }gas been
phrased before: "`'Not only must justice be done, but it must appear to have been done
... .""' (People v. Gordon (1991) 229 Cal.App.3d 1523, 1526-1527 [281 Cal. Rptr. 12].) "Taints
of discriminatory bias in jury selection—actual or perceived—erode confidence in the
adjudicative process, undermining the public`s (rust in courts." (People v. Gutierrez (2017) 2
Cal.5th 1150, 1154 [218 Cal. Rptr. 3d 289, 395 P.3d 186].) Indeed, Batson itself addresses this
institutional concern: "The harm from discriminatory jury selection extends beyond that inflicted
on the defendant and the excluded juror to touch the entire community, Selection procedures
~hafi purposeFuily exciude black persons firam [***23] juries undermine public conFidence in l-he
fairness of our system of justice. [Citations.] Discrimination within the judicial system is most
pernicious because it is 'a stimulant to that race prejudice which is an impediment to securing to
[black citizens] that equal justice which the law aims to secure t-o all others."' (Batson, supra,
476 U.S. at pp. 87-88; see also Mi/!er-E! v. Dretke (2005) 545 U.S. 231, 238 [162 L.Ed.2d 196,
21Z, 125 S. Ct. 2317] ["the very integrity of the courts is jeopardized whin a prosecutor's
discrimination ̀ invites cynicism respecting the jury's neutrality,' [citation], and undermines
public confidence in adjudication"],)

Although this case does not involve race-based discrimination in chal(~nges, as in Batson, ih~
same conc~i-n for preserving the integrity—and perceived integrity—off the judicial system is
present,

CA(4)f (4) The ~~emedy for lh~ error in this case is rev~rsaf for ~n ~ntainled ~rial.! ~~~."~~

DISPOSITION

The judgment is reversed.

Blease ~, Acting P. J., concurred.

Dissent by: Hull ~, J.

Dissent

[*1177] HULL, ~,, Dissenting.—Defendant was i:ri~d before an impartial judge and found
guilty beyond a reasonable doubt by an unbiased jury while r~presenred by competent counsel.
Even so, the majority mandates per se r~versa! of defendant's convictions because tine
prosecutor offered a "nannet~tra!" reason in addition to stating ~;~n~o facially [***24] valid
i-~asons for cl~allengi~,g kwo openly day jurors during voir dire. (S~~ maj. opn., anti, ai: p.
1175.) The majority ruches this conclusion even though tf~~ record is d~vaid of any evidence
s1~otNing the nanneutral reason was determinative in striking the prospective jurors or that tf~e
two Facially valid reasons were un~upparta~l~.

In our analysis of this assertion of error, it is important: to focus on whafi exactly occur red ire the
trial court. The People did not strike tl~~ two jurors because they [**317] were gay men. Thy
F~eople ex~rcis~d peremptory challenges against these two prospective jurors, in part, because
of a perhaps unur~rranted concern that ti~~ t~Wo prospective }urors who had openly
~cknowleJged their sexual orienl~lion would be biased against the People's victim who
apparently, until the events that unfolded leading to phis prosecution, had not openly
acknowledged his sexual orientation.

Ta pub: tl~e issue bn~or~ us furi:her into perspective, given the prosecutor's apparent concerns
-egarding how jurors would view lh~ vicl-im o~ this crimp, the prosecutor would have been in fair
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territory during 'voir dire: if the prosecutor, after noting for the prospective jurors thafi the victim
of this crime was a [***ZS] gay man who had not before openly acknowledged his sexual
orientation, had inquired of all the prospective jurors whether there was any reason why this
victim, and thus fihe prosecufiion, could not receive a fair trial simply because the victim was a
gay man, or because the victim had not acknowledged his sexual orientation openly before the
events leading to the commission of this crime. Had tfie prosecution done so and had any of the
prospectjve jurors answered those questions in a way that- legitimately placed into question
whether that prospective juror could be fair and impartial to both sides in' judging the facts of
the case, a valid challenge would have been the result.

Put simply, the majority reverses defendant's conviction for a serious crime, otherwise fairly
obtained, beeause the prosecutor exercised a peremptory challenge that may have been 'based
solely on an unwarranted assumption concerning -the views of openly gay men.

In any event, the per se test the majority adopts today misses a proper balance; the prosecutor
may well have legitimately- sfricken the two prospective jurors regardless of their sexual
orientation. The mixed motive approach, by contrast, sfirikes the proper [***26] balance
between protecting a defendant's constitutional rights, preserving the public's confidence in the
fairness of :our ~*1178] ~ system of justice, and recognizing the institutional interest in the
finality of judgments. As we originally concluded, I would adopt the mixed motive approach
whenever a party offers both neutral- and nonneutral reasons for exercising a peremptory strike,
and I would. remand the matter here for the trial court to apply the mixed motive approach in
the first instance.

I therefore dissent.

An argument can be made fihat there is no Batson/Wfieeler violation here at all.. (See e.g.,
Hernandez v. New York. (1991.) 500 U.S.. 352 [11.4- L Ed: 2d 395, 111 S. Ct: 1859.]; People v.
Hamilton; (2009) 4S Cal.4th 863 [89 Cal. Rptr. 3d 286, 200 P.3d 898]; People v. Martin (-1998)
64 Cal.App.4th 378 [75 Cal. Rptr: 2d 147].) Batson/Wheeler, as this field of jurisprudence has
become. known, is a nebulous area of the law. (.Batson v..Kentucky. (1986) 476 U.S. 79 [90
L.Ed.2d 69, 106 S. Ct. 1.7:12]; People. v. Whee%r (1978) 22 Cal.3d 258 [148 Cal. Rptr. 890; 583
P.2d 748] (Batson/Wheeler).) Where the line is drawn between constitutionally legitimate
informed guesses about an individual juror`s mindset given that juror's demographics and
answers during jury selection (a guess that drives nearly every peremptory challenge a trial
lawyer makes and a guess that has given rise to ah indusfry~predicting the mindset of given
jurors based on demographics) and unconsfiitutional discrimination in jury selection is often
unclear. One hopes for some added clarity in [***27] the future.

But the parties and amici curiae. and the majority have litigated and decided this matter on the
assumption that the Batson/Whee%r doctrine is here. in play and I will address only the proper
remedy in this case.

[**3181 I note at this point the majority characterizes the trial court's failure to address the
sexualifiy-related reason as the "rough equivalent" to applying a mixed motive analysis to the
challenges. (Maj. opn., ante, at p. 1168.) Not so. Beeause the trial court never considered the
sexuality-related reason forthe challenge at all, it did not engage in the analysis required by the
mixed motive. approach. That is, the court never placed the burden on the prosecutor- to show
that the potential jurors would have been excused even had fihe impermissible purpose not been
considered; that is put differently, that an impermissible reason was not the determining factor
in excusing the two jurors from the panel.

The majority has "no trouble upholding the trial court's findings that the prosecutor had facially
valid reasons for challenging" the two jurors (maj. opn., ante, afi p. 1I70), but concludes fihat
defendant's convictions must be reversed nonetheless. The majority does so for several
reasons, none of [***Z8] which are. convincing.

Firsf, as support for rejecting the mixed motive approach that we initially adopted, the majority
cites [*-1179] Wilkerson v. Texas No. 89-5072, Supreme Ct. Mins., Ocf. 16, 1989 (Marshall, J.,
dissenting from den.' of cert.), in which the United States Supreme Court denied certiorari over
the dissent of Justice Marshal.(. (Maj. opn., ante, at pp. 11:73-1174.) The prosecutor in` Wilkerson
conceded that race was one of many factors in his peremptory strikes of several Black jurors,
and ]ustice Marshall would have granted the petition to determine whether a prosecutor's
exercise of peremptory challenges basetl in part on racial considerations violates the equal
protection clause. (Wilkerson, supra, No. 89-5072, Supreme Ct. Mins., Oct: 16, 1989.) In his
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dissent, Justice Marshall argued that the mixed motive analysis was inappropriate in the Batson
context, and that excusing prejudice when it surfaces on the ground that a prosecutor can also
articulate neutral reasons for a strike would be "absurd." (Ibid.)

The majority's reliance on Wilkerson rests on shaky grounds. Statements accompanying denials
of certiorari have.no binding or precedential value. As Justice Stevens emphasized in an opinion
respecting the denial of the petition for writ of certiorari in Singleton v. Commissioner of
Internal Revenue No. 78-78 Supreme Ct. Mins., Oct. 30, 1978, all opinions dissenting from the
denial of certiorari are "totally unnecessary" and [***29] are "examples of the purest form of
dicfia, since they have even less legal significance" than the court's order denying certiorari
which has no precedential significance at all. (Singleton, supra, No. 78-78 Supreme Ct. Mins.,
Oct. 30, 1978; see also In re I.F. (2018) 20 Cal.App.5th 735, 764 [229 Cal. Rptr. 3d 462).)
Justice Stevens further noted that such opinions are also "potentially misleading." (Singleton;
supra, No. 78-78 Supreme Ct. Mins., Oct. 30, 1978.) Because the court "provides na
explanation of the reasons for denying certiorari, the dissenter's arguments in favor of a grant
are not answered and therefore typically appear to be more persuasive than most other
opinions." (Ibid.

Next, the majority rejects the mixed motive approach because, in the majority's view, it has
been adopted only in non-Batson contexts such as employment discrimination lawsuits. (Maj.
opn., ante, at p. 1174.) But Batson itself states that, "[a] recurring question in these [jury
discrimination] cases, as in any case alleging a violation of the Equal Protection Clause, was
whether the defendant had met his burden of proving purposeful discrimination on the part of
the State." (Batson, supra, 476 U.S. at p. 90, italics added.) Thus, as the Second Circuit
recognized in Howard v. Senkowski (2d Cir. 1993) 986 F.2d 24, 27 (Howard), Batson ̀~[p]lac
[ed] [**319] the issue squarely within the tradition of equal protection jurisprudence."

Batson, moreover, explicitly relied on the court's prior equal protection jurisprudence [***30]
as articulated in cases such as Arlington Heights v. Metropolitan Housing Corp. (1977) 429 U.S.
252, 271. [50 L.Ed.2d 450, 468, 97 S. Ct. 555J (Arlington Heights). (See, e.g., Batson, supra,
476 U.S. at pp. 93-94.) There, [*1180] the plaintiffs had failed to carry fiheir burden of
showing fihat a racially discriminatory purpose was a substantial mofiivating factor in an
agency's decision to deny a rezoning applicafiion. (Arlington Heights, at p. 271.)

Arlington Heights expressly recognized the following: "[p]roof that the decision by the Village
was motivated in part by a racially discriminatory purpose would not necessarily have required
invalidafiion of the challenged decision. Such proof would, however, have shifted to the Village
the burden of establishing fihafi the same decision would have resulted even had the
impermissible purpose not been considered. If this were established, the complaining party in a
case of this kind no longer fairly could attribute the injury complained of to improper
consideration of a discriminatory purpose. In such circumstances, there would be no jusfiification
for judicial interference with the challenged decision." (Arlington Heights, supra, 429 U.S. at p.
271, fn. 21.) The high court was undoubtedly aware of its decision in Arlington Heights,
including the mixed motive analysis the opinion expressly sanctions, when favorably citing the
opinion in Batson. (Batson, supra, 476 U.S. at pp. 93-94.)

And contrary to the majority's implicit suggestion [***31] that the mixed motive approach is
better suited in the employment discrimination context rather than in the jury selection context
(maj. opn., ante, at pp. 1173-1174), the Supreme Court has applied the mixed motive
approach in other areas of similar constitutional magnitude to selecting an impartial jury.

For example, in Hunter v. Underwood (1985) 471 U.S. 222, 228 [85 L.Ed.2d 222, 105 S. Ct.
1916] (Hunter), the Supreme Court applied a mixed motive analysis when determining the
constitutionality of a provision in fihe Alabama Constitution that disenfranchised persons
convicted of crimes involving moral turpitude. Evidence showed that although the law was
neutral on its face, applying equally to anyone convicted of one of the enumerated crimes, the
purpose of fihe law was to disenfranchise Blacks. (Hunter, at pp. 227-229.)

Notably, in Hunter the state argued that the existence of a permissible motive for the state
constitutional provision, the disenfranchisement of poor Whites, trumped any proof of a parallel
impermissible motive of disenfranchising Blacks. {Hunter, supra, 471 U.S. at pp. 231-232,)
Without deciding whether the intentional disenfranchisement of poor Whites would qualify as a
"̀permissible motive,"'the court found that "where both impermissible racial motivation and
racially discriminatory impact are demonstrated, Arlington [***32] Heights and Mt. Healthy
[City Board of Ed. v. Doyle (1977) 429 U.S. 274, 287 [50 L.Ed.2d 471, 483-484, 97 S. Ct.
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568]] supply the proper analysis." (Id. at p. Z32.) An additional purpose to discriminate against
poor [*1181] Whites, even if considered permissible, "would not render nugatory the purpose
to discriminate against all blacks," since the evidence showed the latter was the firue motivation
for the provision. (Ibid.)

In a government by the people and_ for fihe people, the critical nature of the right [**320] to
vote is manifest.. (Reynolds v. Sims (1964) 377 U.S. 533, 555 [12 L.Ed.2d 506, 523, 84 S. Ct.
1362] ["The right to vote freely for the candidate of one's choice isof the essence of a
democrafiic society, and any restrictions on that right strike at the heart of representative
government"].) So, too, is the right to a trial by an impartial jury selected pursuant to
nondiscriminatory criteria. (Batson, supra, 476 U.S. at pp. 85-86.) The mixed motive approach,
relied upon by the court in Hunter to protect the sacred right to vote, is equally capable of
protecting a defendant's right to a fair trial by determining if an impermissible motive was the
determinative factor, or a "but for" cause, in exercising a peremptory challenge even though
other permissible motives were also present.

I stress at this point that nofihing in this record suggests or demonstrates that, unlike the
situation in Hunter [***33] ,the prosecutor's motivation in exercising these challenges was to
discriminate against gay men.

In Mt. Healthy City Board oFEd. v.~. Doyle, supra, 429 U.S. 274 (Mt. Healthy) an untenured
teacher brought an action for reinstatement to his teaching position claiming that, in fact, he
had been dismissed from his teaching position for exercising his right to free speech.

In its holding the Supreme Court set forth a portion of the district court's findings:

"The District Court made the. following ̀ conclusions' on this aspect of the case:

"'1) If anon-permissible reason, e. g., exercise of Frst Amendment rights, played a substantial
part. in the decision not to renew—even in the face of other permissible. grounds—the decision
may not stand (citations omitted).

"̀2) Anon-permissible reason did play a substantial part. That is clear from the letter of the
Superintendent immediately following the Board's decision, which stated two reasons—the one,
the. conversation with the radio station clearly protected by the First Amendment....'

'~Afi fihe same time, though, [the District. Court] stated that [¶] ̀[i]n fact, as this Court sees it
and finds, both the Board and the Superintendent were faced with a situation in which there did
exist in facfi reason ... independent of any [*1182] First Amendment. rights or exercise
thereof, [***34] to not extend tenure."' (Mt. Healthy, supra, 429 U, S. at pp. Z84-2.85.)

Ultimately, the Supreme Court held thafi: "Initially, in this case, the burden was properly placed
upon respondent to show that his conduct was constitutionally protected, and that this conduct
was a ̀substantial factor'—or, to put it in other words, that it was a 'motivating factor' in the
Board's decision not to rehire him. Respondent having carried that burden, however, the District
Court should have gone on to determine whether the Board had shown by a preponderance of
the evidence fihat it would have reached the same decision as to respondent's reemployment
even in the absence of the protected conduct." (Mt. Healthy, supra, 429 U.S. at p. 287, fn.
omitted_.)

The Supreme Court returned the mater to the. district court to reconsider its holding applying
that test.

The majority's concern that ferreting oufi discrimination is a"'difficult task"' (maj. opn., ante, at
p. 1174) does not present an insurmountable problem of proof for trial courts and shows little
faith in trial court judges' abilities in ferreting out impermissible discrimination. Trial courts
already face such demands when evaluating Batson/Wheeler'challenges. ]ust as I am confident
in a"'trial court's ability to distinguish bona [**32.1] fide reasons from sham [***35]
excuses"' for a strike (People v. Hamilton (2009) 4S Cal.4th 863, 901 [89 Cal.. Rptr. 3d 286, 200
P.3d 898]), I am equally confident that- the trial court, after considering the totality of ttie ~'
circumstances in each particular case, will be able to discern whether an improper reason for
striking a potential juror was determinative even though other permissible reasons for the sfirike
also motivated the peremptory challenge. Our Supreme Court has "asked trial courts to
undertake possibly even more difficult tasks." (People v. Johnson (2006) 38 Cal.4th 1096, 1101
-1102 [45 Cal. Rptr. 3d 1, 136 P.3d 804] [acknowledging difficulties in ordering limited remand
for trial court to determine the second and third steps of Batson analysis after the trial court
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erron~ausly concluded nearly eight years earlier that the defendant had failed to make a prima
facie showing of racial discrimination]; see Marks v. Superior Court (2002} 27 Cal.4th 176 [115
Cal. Rptr. 2d 674, 38 P.3d 512] [remand of capital case to the trial court over seven years after
trial to settle fihe appellate record in various ways].)

"As with alf ol-her inquiries concerning mental state, the ultimate d~t-ermination is an inference
from all the pertinent circumstances, whether or not an acknowledgement [that an improper
reason was a determinative factor in motivating a strike] occurs." (Howard, supra, 986 F.2d at
~. ~~.) "Simply because fact-fiinding ors an issue of mental state like motivation is difficult is no
~easan ['" '~ ' 3r~] to after the normal approach to fact-finding nor to diminish [*1183]
confidence in the force of a witness's oath or in a trier's ability to ascertain facts." (Ibid.) Like
the Second Circuit in Howard, I "have every canfidenc~ khat firial judges can be relied upon to
determine the true facts of the prosecutor's motive, just as they are relied upon to determine
subjective mental states of parties and witnesses in all manner of cases," (Ibid.)

Nar do I accept tl~e cynical view that the mixed motive approaci~ is a gateway to extensive
~b~se. Although amici curiae suggest that mixed motive analysis wi{l allow myriads of
~rosecutor~ to exhibit obvious unlawful bias against potential jurorG and then cure the violation
E~y oFfering vague, neutral explanations, I am "unwilling to accept. the premise of this argument
l}-~afi prosecutors will readily disregard the obligations of fiheir afiiice ar,d violate the requirements
of an oath by swearing false denoals of [discriminafiory group bias] motivation." (Howard, supra,
986 F.2d at p. 31.) Based on the trial court's obs~rvatians of a trial lawyer`s demeanor,
questioning, and the overall voir dire process, I believe trial courts are will equipped for those
instances, where such dissem~l~ng may occur, ko ['~~**37] recognize that vague neutral reasons
for a particular strike were not in fact the tr-u~ motivation behind that strike.

Thal other states have adopted the per se test does not convince me the mixed motive
~~~i~aacl~ is improper in the Batson context. (Maj. opn., an[e1 at p. 1174-i].75.) Several fete; al
Courts that have considered the issue, as tl~e majoril-y cor~c~des (maj. opn., ante, at p. 1i7~),
l~av~ Found no impediment to applying the mixed mativ~ approach in similar cases. (S~~, e.g.,
Howard, supra, 986 F.2d at p. 27; Gattis v. Snyder (3d Cir. 2002) 278 F.3d 222, 233; Jones v.
Plaster (4th Cir. 1995) 57 F.3d 417, 420-422; U.S. v. Darden (8th Cir. 1995) 70 F.3d 1507,
1530-1532; Wallace v. Morrison (11th Cir. 1996) 87 F.3d 1271, 1274-1275.)

And, unlike the mixed motive approach, the per s~ approach p~rmil~ a court to disregard all of
fihe circumstances pr~s~nt in a ~~rticuiar case by Focusing on a single reason for a strike even
though more than one reason may I~ave motival-~d a party to challenge a specific juror.
(Howard, supra, 986 F.2d at p. 26 ["A person may act for ['"' 322] more than onQ reason"].)
At the final stage of a Batson/lMhe~ler analysis, however, "courts must consider ""all rel~v~rat~
eircu,mstances"" .n det~~-mining w}~~ther a strike was improperly molivat~d, and ~hi~ requires a
carefu!'review of the eni~ire record."' (People v. Gutierrez (2017) 2 Cal.5th 1150, 1176 [218
Cal. Rptr. 3d 289, 395 P.3d 186] (conc, opn. of Liu, J.), italics added,) Batson teaches that "[w]
hen circumstances suggest the need, the trial court must undertake a '~ac~ua~ inquiry' i:hat
'takes into account ~***38] a!f possible explanatory facCors` in the particular case." [*1184]
(Batson, supra, 476 U.S. at p. 95, italics added.) One such relevant cFrcumstance is whet~~er a
party would have properly stricken a prospective juror for a valid reason regardless a~ an invalid
reason that partially motivated the strike.

Tn choosing the mixed motive approacf~, I am also guided by United States S~p,~~ ~~~ C~ur~
prec~der~t. The United Sfia~es Supreme Court's decision in Rice v. Collins (2006) 546 U.S. 333,
336 [163 L.Ed.2d 824, 830, 126 S. Ct. 969] (IZdce) convinces m~ that the ~~r se ap~raach need
i~ot apply whin evaluating dual motivation cases. In ti~at case, the pros~cu~.or give sev~ra~
i-ace-neutral reasons for striking a Black juror including the prosecutor's efi~art to obtain gender
balance on the }ury. {Id. at p. 340.) On a habeas carpus pLlitian, tl~e Ninth Circuit found tine
lriaf court should have questioned the prosecutor's credibility in citing other race-~neu~ral
r~a~ons for striking the juror once khe ~ros~cutar attempted to ~s~ gender as orate-neutral
reasoc~ Far striking the juror in q~~stion. (Ibid.)

Aft~~ fiirst acknowledging t1~at discrimination in the jury selection process based on gender
violates the equal protection clause (Rice, supra, 546 U.S. at p. 340, citing J. E. B. v. Alabama
ex rel. T. B. (1994) 511 U.S. 127 [128 L.Ed.2d 89, 114 S. Ct. 1419]), tl~e Supreme Court
n~veri:heless concluded that the Ninth Circuit had 'assigned the gender justification more weigh
than it ['a''~ 3~] can bear." (Rice, at pp. 340-341.) Tl~e courted noted that, "[t]he prosecutor
~rovid~d a number of other permissible and plausible race-neutral reasons, and [the defendant]
r~roui~e[d] no argument wl-~y this portion ofi the colloquy demar~strates that a reasonable
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factfinder must conclude -the prosecutor lied about the eye roiling and struck [the juror] based
on her race." (Id. at p: 341.) Had the per se approach applied, the improper justification for the
strike (gender neutrality) would have mandated reversal even if the other reasons given were
nondiscriminatory.

While I do not imply that Rice silently adopted a mixed motive analysis, since the Supreme
Court. has made clear that it has not decided the issue (Snyder v. Louisiana (2008) 552 U:S.
472, 485 [170 L.Ed.2d 175; 128 S. Ct. 1203] [discussing but not deciding whether mixed-
motive analysis applies in Batson context]), I merely point out that Rice implicitly shows that a
per se approach is not necessarily mandated for evaluating dual motivation Batson/Wheeler
challenges.

The Supreme Court's recent decision in Tharpe v. Sellers (2018) 583 U.S. [199 L.Ed.2d
424, 138 S.Ct. 545], also provides guidance here. The Black defendant in Tharpe moved to
reopen his federal habeas corpus proceeding regarding his claim that the Georgia jury that
convicted him of murdering his Black sister-in-law included a White juror who was
biased [*1185] against [***40] him and voted for the death penalty because he was Black.
(Id. at pp. 424-426.) In returning the matter to the court of appeals, and after noting that the
district court had denied the certificate of appealability on several grounds (and noting that the
court expressed no opinion as to those issues) the [**323] majority found it debatable
whefiher the defendant had shown prejudice after he produced an affidavit from the White juror
that expressed racist opinions about Blacks. (Id. at pp. 424-4Z5, 429.) The court did not hold
thafi the affidavit alone demonsfirating racial animus required a per se finding that supported the
defendant's petition much less an automatic reversal of his sentence to death.

While it is unclear whether the fact.that the White juror later recanted what was set forth in his
firsfi affidavit had a bearing on the court's observation regarding the defendant's showing of
prejudice, Tharpe, at a basic level, shows, at least, thafi a judgment of conviction need not be
automatically, and always, set aside whenever discriminatory animus is shown even though the
evidence also shows that such animus may not have been the determinative factor that
ultimately lead to that conviction.

I am also not persuaded that our own state Constitution's [***41] due process clause (Cal.
Const., art. I, ~ 7, subd. (a)) dictates adopting the per se test. (Maj. opn., ante, afi p. 1175.)
The dignitary interest discussed in the cases cited by the majority is the interest, through a
hearing, of "`informing individuals of the nature, grounds and consequences of the action and in
enabling them to present their side of the story before a responsible governmental
official."' (Saleeby v. State Bar (1985) 39 Cal.3d 547, 565 [216 Cal. Rptr. 367, 702 P.2d 52.5];
see id. at pp. 563-564; Today's Fresh Start, Inc. v. Los Angeles County Office of Education
(2013) 57 Cal.4th :1.97, z13 [.1.59 Cal_. Rptr. ~3d :358, 303. P.3d 1140].) To the extent the cases
cited apply at all here, under the mixed motive tesfi, the trial judge, an impartial government
official, must consider all of a prosecutor's proffered reasons, both permissible and
impermissible, and decide fihe determinative factor that motivated a strike. The burden is on the
prosecutor. The defendant's due process liberty interest in both fair and unprejudiced
decisionmaking and in being treated with respect and dignity is thus protected.

Furthermore, "[i]n determining applicable due process safeguards, it must be remembered that
d̀ue process is flexible and calls for such procedural protections as the particular situation
demands."' (People v. Ramirez (1979) 25 Cal.3d 260, 268 [158 Cal. Rptr. 316, 599 P.2d 622].)
The mixed motive approach provides the flexibility and procedural protections needed to
safeguard a defendant's constitutional rights. If the prosecutor meets his burden of
establishing [***42] that the same decision would have resulted even had the impermissible
purpose not been considered, the defendant can "no longer [*1186J fairly ... attribute the
injury complained of [here, striking the two openly gay jurors] to [an] improper ...
discriminatory purpose. In such circumstances, there would be no justification for judicial
interference with the challenged decision." (Arlington Heights, supra, 429 U.S. at p, 271, fn.
Z1.)

Finally, overturning a conviction by an unbiased jury simply because a prosecutor was .,partially
motivated to strike a prospective juror for an impermissible reason when the prosecutor would
have legally and justifiably stricken the juror regardless of the improper motivafiion not only
erodes public confidence in the adjudicative process, but also threatens the finality of
judgments. If a defendant has received a fair trial, there is an institutional interest in protecting
the finality of the court's judgment. Theoretical imperfections ought not be treated more
seriously than real deficiencies, for such skewed values would undermine confidence in the
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administration of justice. While I am sensitive to the appearance of perceived discriminatory
bias described by the majority, I am not persuaded that a per se rule is required to [**324]
address [***43] this concern or to protect the fairness—actual or perceived—of judicial
proceedings.

The majority justifies its decision under the broad rubric of fairness and equality, but there may
not have been, in the final analysis, anything unfair or unequal in defendant's trial. The neufiral
reasons for striking the openly gay jurors may well have been valid. Reversing the unbiased
jury's convictions for a very serious crime under such circumstances—without first determining
the motivation and import of what in fact motivated fihe prosecutor to strike the openly gay
jurors—denigrates rather than protects the equality and fairness of our criminal justice system.

While the majority's quest for social perfection in our criminal justice system is, I am sure, well
meaning, its decision in this instance is misguided. Importantly, that decision comes with a
significant societal cost; the automatic reversal of a conviction for serious crimes of violence
that may, in fact, have been fairly tried and entered untainted by constitutional error.

Footnotes

i*
We previously dismissed codefendant Sharpe's separate appeal far failure to file a

brief. (People v. Shape (Feb. 7, 2013, C071639) [order of dismissal],}

2t
We granted the applications of Equality California, Lambda Legal, and the National

Center for Lesbian Rights' (collectively Equality California), and of the Los Angeles
County Public Defender's Office (LA Public Defender) to appear as amicl curiae.

3t
Although the parties referred only to Wheeler, a Wheeler objection preserves a

Batson claim. (See People v. Lenix (2008) 44 Cal.4th 602, 610, fn. 5 [80 Cal. Rptr. 3d
98, 187 P.3d 946] (Lenix).)

4 ~ 
_.

The practical holding of In re Marriage Cases, that same-sex marriage was legal in
California, was subject to a long series of events not necessary to describe here; what is
important for our purposes is the state equal protecfiion holding, which was left intact.

5*
HN~f Normally a successful Wheeler motion requires dismissal of the panel and

restarting jury selection, but if the movant consents, a trial court may implement lesser
remedies, such as sanctioning the offending attorney or sealing the improperly
challenged juror(s). (See Peop/e v. Mata (2013) 57 Cal.4th 178, 182-186 [158 Cal.
Rptr. 3d 655, 302 P.3d 1039]; People v. Singh (2015) 234 Cal.App.4th 1319, 1327
-1328 [184 Cal. Rptr. 3d 790].)
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6~
We use the term "prosecutorial error" rather than the at times misleading term

"prosecutorial misconduct," because we are not concerned with the prosecutor's culpable

mental state, but with the la~vfuiness of the reasons given for exercising the peremptory

challenges. (Cf., e.g., Peop/e v. Centeno (2014) 60 Cal.4th 659, 666-667 [180 Cal.

Rptr. 3d 649, 338 P.3d 938].)
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Case Summary

E Overview
I

HOLDINGS: [1]-Tl~e state supreme court accorded deference to a trig! court's credibility
i

{ finding as to a prosecutor's slated reasons For striking four Black prospective jurors, as tl~e

trial court considered the stafiement of reasons as a whole, and its evaluation of the
i

reasons was sinc~r~ and reasoned; [2]-Substantial evidence supported the trial court`s

'ndin that the ros ecl-ive 'urors were chalfen ed for masons other than racy• 3 -Thefi~ 9 P ~ J 9 ~ L ~

trial caur~t was rigl~~ nod to instruct an second-degree murder or voluntary manslaughter as

I~sser included menses, as the evidence would not hive supported a jury finding ti~~t

~ de(cndar~fi was guilty o~ one o~ thaw crimes bul nat fire-degree ~iur~er; [4]-De~en~~nt`s

motion to i-~~resent himself during penalty phase closing argument was pra~~rly d~s~icd,

given ll~~ quality of his counsel's representation and t1~~ disruption granting tl~e matian

i would cause,

. ;

Outcome

]udgment affirmed.
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i
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Criminal Law &Procedure > ... > Challenges to Jury Venire ~ I

> Equal Protection Challenges ~ > Burdens of Proof ~ !

Constitutional Law > .,. > Fundamental Rights ~ > Criminal Process
t

> Right to Jury Trial

Crim6nal Law & Pracedur~ > ... > Challenges to Jury Venire ~ ~

> Equal Protection Challenges ~ > Equal Protection Rule
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Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Proving Discriminatory Use

~ HNZ'i' Equal Protection, National Origin &Race
A party may exercise a peremptory challenge for any permissible reason or no reason at
all but exercising peremptory challenges solely on the basis of race offends the Fourteenth
Amendment's guaranty of the equal protection of the laws. Such conduct also violates the
right to trial by a jury drawn from a representative cross-section of the community under
Cal. Const., art. I, § 16. A three-step procedure applies at trial when a defendant alleges

~ discriminatory use of peremptory challenges. First, the defendant must make a prima facie
showing that the prosecution exercised a challenge based on impermissible criteria.
Second, if the trial court finds a prima facie case, then the prosecution must offer
nondiscriminatory reasons for the challenge. Third, the trial court must determine whether
the prosecution's offered justification is credible and whether, in light of all relevant
circumstances, the defendant has shown purposeful. race discrimination. The ultimate

' burden of persuasion regarding discriminatory .motivation rests with, and never shifts
from, the defendant. Q More like this Headnote

Shepardize -Narrow by this, Headnote.

Criminal Law &Procedure > ... > Challenges to Jury Venire

> Equal Protection Challenges ~ > Appellate Review ~

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Proving Discriminatory Use ~

Criminal Law &Procedure > ... > Challenges to Jury Venire ~

> Equal Protection Challenges ~ > Tests for Equal Protection Violations

Criminal Law &Procedure > ... > Challenges to Jury Venire ~

> Equal Protection Challenges ~ >Race=Neutral Strikes.

Criminal Law &Procedure. > 7urie"s & Jurors ~ > Peremptory .Challenges ~.

> Race-Neutral Strikes

HN2~ Equal Protection Challenges, Appellate Review
When a trial court has found a defendant satisfied the first of the Batson steps by making
a prima facie showing of group bias and has evaluated the prosecutor's reasons for the
challenges, the adequacy of the prima facie showing becomes moot, and a reviewing court
skips to the third stage to determine whether the trial court properly credited the
prosecutor's reasons for challenging the prospective jurors in question. While still relevant,
the statistical showing that motivated the finding of a prima facie case is not diapositive at
this third stage of Batson. Rather, the critical question is the persuasiveness of the
prosecutor's justification for the peremptory strike. Usually, the issue comes down to
whether the trial court finds the prosecutor's race-neutral explanations to be credible.
Credibility can be measured by, among other factors, the prosecutor's demeanor; how
reasonable, or how improbable, the explanations are; and whether the proffered rationale
has some basis in accepted trial strategy. Evaluation of the prosecutor's state of mind
based on demeanor and credibility lies peculiarly within a trial judge's province. Thus, in
reviewing a trial court's reasoned determination that a prosecutor's reasons for striking a
juror are sincere, an appellate court typically defers to the trial court and considers only
whether substantial evidence supports its conclusions. Q More like this Headnote

https://advance.leers.com/documentprint/documentprintclick/?pdmfid=1000516&crid=61... 08/22/201.8
056



Page 4 of 50

Shepardize -Narrow by this Headnote

~~Criminal Law &Procedure > .,. > Challenges to Jury Venire

> Equal Protection Challenges ~ > Appellate Review ~

~ Criminal Law &Procedure > ... > Challenges to Jury Venire ~

> Equal Protection Challenges ~ > Tests~for'Equal Protection Violations

HN3+ Equal Protection Challenges, Appellate Review
One form of circumstantial evidence that is relevant, but not necessarily dispositive, on fihe
issue ofi intentional discrimination is a comparison of the treatment of an excused juror
with other similarly situated jurors. Evidence of comparative juror analysis must be
considered even for the first time on appeal if relied upon by the defendant if the record is
adequate to permit the urged comparisons. But when a defendant waits until appeal to
argue comparative juror analysis, appellate review is necessarily circumscribed, and an
appellate court need not consider responses by stricken panelists or seated jurors other
than those identified by the defendant. The appellate court reviews the trial court's ruling
on the question of purposeful racial discrimination under a deferential substantial evidence
standard, so long as the trial court has made a sincere and reasoned attempt to evaluate
each nondiscriminafiory justification offered. Q More like this Headnote

Shepardize -Narrow by this Headnote
I

Criminal Law &Procedure > ... > Challenges to Jury Venire

> Equal Protection Challenges ~ >Race-Neutral Strikes

Criminal Law &Procedure > ... > Challenges to Jury Venire

> Equal Protection Challenges ~ > Tests for Equal Protection Violations

HN4+ Equal Protection Challenges, Race-Neutral Strikes
An attorney`s failure to meaningfully examine a prospective juror about a subject aboufi
which the attorney claims to be concerned can constitute evidence of pretexfi. Q' More like
this Headnote

Shepardize -Narrow by this Headnote

' Criminal Law &Procedure > ... > Challenges to Jury Venire ~

> Equal Protection Challenges ~ >Race-Neutral Strikes ~
i

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Race-Neutral Strikes

HNSj Equal Protection Challenges, Race-Neutral Strikes
Casual dress is a facially race-neutral reason for exercising a strike, and courts have noted

t that prosecutors may regard a juror's dress as some indication of how seriously he or she
takes the responsibility of serving as a juror. ~1 More like this Headnote
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~ Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Proving Discriminatory Use ~ ~

Criminal Law &Procedure > ... > Challenges to Jury Venire ~

> > -~ Equal Protection Challenges ~ Race Neutral Strikes ~

Criminal Law &Procedure > ... > Challenges to Jury Venire ~

t > Equal Protection Challenges ~ > Tests for Equal Protection Violations

j Criminal Law &Procedure > Juries: & Jurors ~ > Peremptory .Challenges

> Race-Neutral Strikes ~ ~ ~

HN6'~ Peremptory Challenges, Proving Discriminatory Use
A prosecutor's positing of multiple reasons, some of which, upon examination, prove
implausible or unsupported by the facts, can in some circumstances fatally impair the
prosecutor's credibility. In assessing credibility at the third stage of a Batson/Wheeler
decision, trial courts should attempt to evaluate the attorney's statement of reasons as a
whole rather than focus exclusively on one or two of the reasons otfiered. q More like this
Headnote ~

Shepardize -Narrow by this Headnote

E Criminal Law &Procedure > ... > Challenges to Jury Venirei

> Equal Protection Challenges ~ > Procedural Matters

1

Criminal Law &Procedure > Juries &Jurors > Peremptory Challenges

> Proving Discriminatory Use ~

NN7+ Equal Protection Challenges, Procedural Mafiters
A sincere and reasoned evaluation of the prosecutor's stated reasons for exercising a
peremptory challenge does not, in every circumstance, require the court to make detailed
comments on every such reason. But the court should determine whether the challenge
was based on group bias by considering the reasons as a whole; without focusing on a
single stated reason to the exclusion of others. q' More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > ... > Jury Instructions ~ > Particular Instructions

> Lesser Included Offenses

HNS i' Particular Instructions, Lesser Included Offenses
As a general rule, a trial court errs if it fails to instruct, sua sponte, on all theories of a
lesser included offense which find substantial support in the evidence. But a court must '~~

t
instruct on such theories only when the record contains substantial evidence from which a
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rafiional jury could conclude that the defendant committed the lesser offense, and that t}»
defendant is nal- guilty of the greater offense. Q More like this Headnote

{ Shepardize -Narrow by this Headnote

Criminal Law &Procedure > ... > Standards of Review ~ > Harmless &Invited Error

> Jury Instructions ~

Criminal Law &Procedure > ... > Jury Instructions ~ > Particular Instructions

> Lesser Included Offenses

HN9~ Harmless &Invited Error, Jury Ins~ructians I
A defendant may not invoke a trial court's failure to instruct on a lesser included affiense as
a basis on which to averse a convicfiion when, for tactical reasons, the defendant
persuades a trial court not to instruct on a lesser incfud~d offense supported by the
evidence. Q' More like this Headnote

Shepardize -Narrow by this Headnotei

Criminal Lava &Procedure > ... > Murder. > Definitions.

> Deliberation &Premeditation ~

Criminal Law &Procedure > ... > Murder ~ > First-Degree Murder ~ > Elements

HNZOZ Definitions, Deliberation &Premeditation
In the context of first-degree murder, "premeditated" means considered beForehand, and
"deliberate" means Formed or arrived at or determined upon as a result- o~ careful thought
and weighing of cansed~ratians for and against la~~ prapos~d course o~ actior~~. Thy proc~s~
of p~-emeditai:ion and deliberation does not require any extended period of tie~ne. The true
less: is i~at LhE duration of tune as muc6~ as it is the ~x~ent afi ~1~~ r~fE~ct~an. Q More like
this Headnote

! Shepardize -Narrow by this Headnote
{

Criminal Law &Procedure > ... > Murder ~ > Definitions ~ > Malice

HNII j Definitions, Malice
Malice is implied when the killing is proximately caused by an act, tl-~~ natural
consequences of which are dangerous to life, which act was deliberately performed by a
person who knows that hip or I~~r conduct endangers tine life of another and who acts w~kh
conscious disregard for IiFe. q More like this Headnote

Shepardize - (Narrow by this Headnote

Criminal Lave &Procedure > ... > Homicide, Manslaughter &Murder. > Murder. >

Felony Murder
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CA(24)'i' (24) Criminal Law § 87—Rights of Accused—Self-

representation—Untimely Request.

In exercising its discretion over an untimely request for self-representation; the court must
consider whether any disruption that would be caused by; granting the request. is likely to J
be aggravated, mitigated, or justified by the surrounding circumstances, including the
quality of counsel's representation to that point, the reasons the defendant gives for fihe
request, and the defendant's proclivifiy for substituting counsel.

Counsel: Michael ]. Hersek ~ and Mary K. McComb ~, State Public Defenders, under

appointments by the Supreme Court, Barry P. Helft ~, Chief Deputy State Public Defender,

Joseph E. Chabot ~, lamilla Moore ~ and Elias Batchelder, Deputy State Public Defenders, for

Defendant and Appellant.

Edmund - G. Brown, Jr. ~, and Xavier Becerra ~, Attorneys General, Dane R. Gillette ~ and

Gerald A. Engler ~, Chief Assistant Attorneys General, Gary W. Schons ~ and Julie L. Garland,

Assistant Attorneys General, Annie Featherman Fraser., Gil Gonzalez, Holly D. Wilkens,

Kimberley A. Donohue ~ and Allison V. Acosta, Deputy Attorneys General, for Plaintiff and

Respondent.

Judges: Opinion by Kruger ~, ]., with Cantil-Sakauye ~, C. J., Chin ~, Corrigan ~, Liu ~,

CuellarT, and Benke ~, JJ. * ~~ , concurring.

Opinion by: Kruger

Opinion

[***10] [**670] KRUGER, J.—A jury convicted defendant Floyd. Daniel .Smith, of one count of
first degree murder (Pen. Code, § 187), and found true an alleged special circumstance thafi he
commitfied [***il] the murder while lying in wait (id., § 190.2, subd. (a)(15)). The jury also
convicted defendant of two counts of atfiempted voluntary manslaughter (id., §§ 664, 192,
subd. (a)), two counts of.flrst degree burglary (id., § 459), and one. count- each of assault with a
firearm [****2] (id., § 245, subd. (a)(2j), false imprisonment. (id., § 236), and possession of a
firearm by a convicted felon (id., former § :12021, subd. (a)(1)). As to all but the. last charge,
the jury found firearm use.. enhancement allegations to be true (id., § 12022:5). At the special
circumstance phase, the jury found true a second special circumstance—that defendant had a
prior murder conviction (id., § 190.2, subd. (a)(2)).

[* 1142]

At the penalty phase, the jury returned a verdict of death. This appeal is automatic. (Pen. Code,
§ 1239, subd. (b).) We affirm the judgment in its entirety.
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CA(19)'~ (19) Criminal Law § 523—Penalty Trial of Capital

Prosecution—Instructions—Sua Sponte—General Principles of Law.

At the penalty phase, the trial court must instruct sua sponte on the general principles of
law relevant to the evidence. If the court instructs the jury at penalty phase to disregard
previously given instructions, it must ialer provide the jury with those instructions
applicable to the penalty phase.

CA(20); (20) Criminal Law § 523—Penalty Trial of Capital

Prosecution—Instructions—General Principles of Law—Prejudice.

The trial court's failure ka reinstruct on general principl`s at the penalty phase is not
necessarily prejudicial, even ifi the jury has been told la disregard its earlier instructions

CA(21)+ (21} Criminal Law § 245.6—Trial—Instructions—Eyewitness

Identification.

Thy Lri~l court need not give CAUIC No. 2.92 unless req~est~d to do so by the defense.

CA(22)~' (22) Criminal Law § 244—Trial—Instructions—Witness Credibility.

Trial courts must instruct on factors af~ecting witness credibility in every case.

CA(23)'a (23) Criminal Law § 87—Rights of Accused—Self-

representation—Requests—After Commencement of Trial—Factors.

In order to invoke tl~e constitutionally mandated unconditional right of self-representaf:ian,
a defendant in a criminal trial should make an unequivocal assertion of that right within a
rcasonabPe time prior to l-he commencement of trial. ~nc~ a deFendan'~ I-~a~ chosen to
proceed to trial r~pr~ser~ted by counsel, demands by such defendant that the defendant be
~~rmit~ed l-a discharge his or hee• at~arney and assume the defense himself or herself sha41
be addressed to the sound discretion o~ the court. Among ol}~er factors to b~ considered !~y
the cauri in assessing such requests made af-ler the camm~ncement of trial are the quality
of counsel's representation of the c~~(endanl, the def~ndar~t's prior proclivity to substitute
counsel, the reasons for the request, the l~ng~h and stagy of fhc proceedings, and
the [*1141] disruption or delay ~f~at might reasonably be expected to follow the granting
of such a mation~
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z. FACTS

A. Guilt Phase Evidence

Defendanfi was convicted of the murder of Joshua Rexford. The prosecution argued that
defendant committed the murder in retaliation for the murder of defendant`s close friend,
Manuel Farias.

1. Prosecution ̀s case

On November 23, 1994, Linda ̀Farias attended the funeral of her brother Manuel. After the
funeral, she. overheard defendant conversing with fihree other men. Although Linda could not
remember who said what, defendant- did most of the talking. In the conversation, the men said
that "Brian" killed Farias, that "bosh" was Brian's cousin, and that -"they were- going to get
through him to find Brian." Within a day or two of the funeral, defendant had a conversation
with Troy Holloway. Defendant [****3] questioned Holloway about Joshua Rexford, who, like
Holloway, played on fihe football team at A.B. Miller High School in Fontana. Defendant asked
how Rexford was, what. he was like, where he lived, and. where he hung out, explaining that he
wanted to talk to Rexford.

On the morning of November 27, four days after the funeral, Michael Honess saw defendant and
a Hispanic man sitting on a wall in the back of Honess's apartment complex in Rancho
Cucamonga. Later that morning, Honess again saw defendant, now alone, sitting on the stairs
adjacent to Honess's 'third floor apartment. Defendant- asked if he eould use [**671] the
telephone in Honess's apartment to call his mother. Honess allowed him to do so, but instead o~
calf ing his mother, defendant called a directory service and requested the number of the Church
of God in Chrsfi. He called the number he received from the directory service but. did. not appear
to speak to anyone. He then left Honess's apartment.

Ten minutes later, defendant knocked on Honess's door. Honess opened the door and walked
back into his aparfimenfi, assuming that defendant wanted to make another call. As Honess
walked away, defendant, holding a dark gray or black automatic pistol, [****4] grabbed him
and pushed him onto his hands and knees. Two other men then entered the apartment: the
Hispanic man Honeys had previously seen with defendant and a White man whom defendant
called "Jay," who- was carrying asawed-off shotgun. Defendant told Jay to look [*1143]
through the blinds ouf the window and to search for telephones in the apartment. He wiped off
Honess's telephone with apaper- fiowel and cut the telephone wire. The Hispanic man took some
of Honess's money, but defendanti told h'tm to put it back.

After 15 to 20 minutes, the three men left- Honess's apartment; defendanfi told Jay to wait in the
car. Before leaving, defendant told Honess fihafi "`someone has done something bad"' and that
when Honess [***12] spoke to the. police he should "tell the truth:"

Defendant then went downstairs to the apartment of Maikolo ("Walter") Pupua, who was seated
in the living room with Ndibu ("Freddie")~ Badibanga and ]oshua Rexford. He knocked on the
door and Badibanga told him to enter. He opened the door and immediately opened fire with
what appeared to be anine-millimeter pistol. Pupua dove behind a speaker in the corner of the
room, while Badibanga crawled to the bedroom and jumped out a window. Badibanga [****5]
saw a second man accompanying defendant; pupua saw only defendant, but inferred that there
was a second gunman from the large number of shots ("at least about 15 or 16") that were
fired.

Rexford, who was struck five times, died as a result of gunshot wounds in his chest and
abdomen. "[L]arge caliber bullets ... approximately nine millimeters in diameter" were recovered
from his body. Seven cartridge cases were recovered from the scene of the shooting, six of
which had been fired and belonged to nine-millimeter cartridges. One cartridge, a ".25 caliber
auto," was unfired.
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That evening, defendant and two min came to the home of Troy Holloway. Defendant gave
Hoilaway anine-millimeter pistol, wl~ich was unchamb~red but loaded with four bullets. He did
not- charge Holloway for the gun, but kold I~im that "a real mars never shows anybody what he
got." About- l-hree or four days later defendant called Patrick Wiley and asked him to retrieve the
gun from Holloway. Wiley did so, returning the gun to def~ndan~.

2. Defense case

The defense conceded that defendant was present at the scene of the murder, but claimed he
was not there of his own free will. Testifying an his own behalf, defendant claimed that
fihe [****6] night before the murder, three men kidnapped him and held him in his apartment
overnighfi. The next day, they fiaok him to an apartment complex, where they "loaf[ed] around
.., for a long time." Defendant spoke to Honess and used his telephone to call his church. As
Honess was starting fio leave the apartment, defendant saw two of his kidnappers, a Hispanic
male and a White male, approaching Honess's [*1144] doorway. Fearing that the White male
was gong ~o stark shooting because defendant was not sitting an tl~~ stairs, as his kidnappers
had instructed him, defendant grabbed Honess`s arm and pulled him to safety.

According la defendant, he and his kidnappers then waited in Honess's apartment. Defendant
eventually left with the Hispanic kidnapper, while the Whig kidnapper weal- dawn a different
Flight of stairs. The Hispanic kidnapper took defendant to Pupua's ap~rim~nt, Whin they
entered the apartment, the Hispanic kidnapper began shooting. Defendant claimed he ~ri~d to
run away but got stuck between the door and a wall. Cventually he exited l-I~e apartment and
ran to the apartment's parking fot, with the Hispanic ['~ ={ 672] kidnapper behind him.
Def~r~dant and the i.hre~ kidnappers fihen god in~a defendant's car end [****7] drove same
distance Uefore they parked. A white truck ap~roacf~ed. The kic~napners exited d~fendanfi`s car
and told deFendant- he could leave. They departed in the truck,

Def~ndarrl den~cd giving a gun to Tray Holtowa~y. He also denied ~nakinc~ hhe statements
~ttribut~d to him ~y Linda arias at the funeral of I~er brother Manuel.

3. Jury v~rdlct~

Tl~e jury convicted d~fer~dant of murdering Rexford and found a lyinc~'in'wait special
circums~anc~ to be true. With respect ~o fihe attempted murder c}~arge, the jury [***13]
convicted defendant of the lesser included offense of attempted voluntary manslaughter, The
jury also convict`d defendant of E~urgfarizing Hon~ss's apartment and falsely imprisoning him, of
burglarizing Pupae's apartment, as~d o~ po~sess~an of a firearm by a convicted felon, dnd it
found firearm use enhanc~mcn~s i:o be Prue as ~a al l but the last offense, The jury scgt~it~2d
defendant o~ a charge ghat he dissuaded a witness.

d. Special CircumsCance Phase Evidence

The prosecution presented a fingerprint car d, a Riverside County Superior Court minute order,
and California Youth Authority records shawirg fii:at on July 13, 1984, defendant pleaded guilfiy
to First degree murder, for ~Nhich he was incarcerated [~~***8] in the Yauih Authority.
D~f~r~dant was 16 years old when he camrnit~ed the murder.

C° Penalty Ahase evidence
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The prosecution presented evidence that: on January Z7, 1984, when defendant was 16 years
old, he accosted Felton M. at gunpoint, forcing him to take defendanfi to his house and to
engage in sexual acts. Defendant then [*1145] took Felton to a field, forced him to remove
his clothes, and left with his wallet, warning that defendant would kill him if he said anything.

The next day, defendant shot and killed Virgil Fowler. In a statemenfi to fihe police after the
shooting, defendant. said he was with Orlando. Hunt and Calvin Wade when Hunt told him to rob
Fowler, who was walking towards them. Defendant drew his gun, told Fowler to fie on the
ground, and told Hunt to took through Fowler's pockets. When Fowler got up and began to run,
defendant fatally shat him.

Joshua Rexford's mother testified that after the jury left the courtroom at the end of the guilt
phase, defendant .simulated a pistol with. his fingers and pointed the "finger-pistol" in her
direction. She told him, "`you`re so disrespectful"'; defendant replied that she was a"'fucking
bitch.,,,

The defense presented evidence that .defendant's [****9] mother was a sex worker who used
drugs and alcohol and smoked cigarefites while pregnant with defendant: During that time she
was prescribed antipsychotic and .antidepressant. medication. and suffered a severe dystonic
reaction during the sixth or seventh month of pregnancy, causing her to fall and suffer physical
trauma to her uterus. Forensic Psychiatrist David Glaser testified that these chemical and
physical traumas could have adversely affected the development of defendant's brain.

According to defense wifinesses, defendant had no relationship with his father and his mother
was neglectful and physically abusive. Defendant was severely abused, physically and sexually,
by his older brother George, who forced defendant to orally copulate him on repeated occasions
over a periotl of years and who burned defendant's genitals with a hot iron when. he was a
young child.

When defendant was 13 years old, he was made a ward ̀of the state. He thereafter had only
brief negative interactions with his mother-and was placed in sjx or seven foster homes between
the ages of Z3 and 17. Dr. Glaser testified that defendant's history of neglect, abandonment,
and abuse changed. him. from a passive, chronic victim [****10] into "a chronic, active
perpetrator." Dr. Glaser opined that the abuse and abandonment caused defendant to suffer
from displaced rage and extreme narcissism.

The defense presented evidence that defendant worked on behalf of New Life Ministries
[**673] for`'a few months" to help establish [***14] acommunity-based, youth-oriented
church by engaging in recruitment and acting as a driver. Defendant's four-year-old son
testified that he enjoyed visifis wifih his father.

*1146]

II. DISCUSSION

A. Prefriallssues

1. Tria! court's denial of defendant`s Batson/Wheeler motions

Defendant, who is Black, argues that he was deprived of his constitutional rights fio equal
protection and a representative jury because the prosecutor exercised peremptory challenges to
exclude Black prospective jurors. (See Batson v. Kentucky (1986) 476 U.S. 79 [90 L Ed. 2d 69,
1.06 S. Ct. 1712] Batson); People v. Wheeler (:1978) 22 Cal.3d 258 [148 Cal. Rptr. 890, 583
P.Zd 748] (Wheeler).) During jury selection, after the prosecutor used three of his first five
peremptory challenges to 'excuse Prospective Jurors Sandra D., Reginia 5., ;~,~ and Huey D., all
of whom are Black, defendant made aBatson/Wheeler motion. The trial court found that the
defense had made a prima facie showing that the. challenges were based on group bias, but it
denietl the motion after the. prosecutor gave his reasons for [****il] .the challenges. The
prosecutor thereafter struck five non-Black jurors and on three occasions accepted the. panel.
But when the defense passed the challenge for the first time, the prosecutor asked to approach
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the bench and announced thafi he intended to strike the sole remaining Black juror, Elizab~~h K.,
whereupon the defense made a second Batson/Wl~~el~r motion. The court again found that the
defense had made a prima facie showing, and again denied ~h~ mo~ian after the prosecutor
~xpla~ned the challenge.

Apart from the four jurors challenged by ih~ prosecution, there were at least three and possibly
five Black prospective jurors remaining in the venire when the parties began Co exercise their
peremptory challenges. One of fihese was later excused because ofi a hearing problem, and the
others were never called. /~s a result, the panel tf~a~ tried defendant's case included na Black
jurors. D~fiendant now contends that the trial court erred whin ii: denied his Batson/Wheeler
motions.

HNIt CA(.Z)* (1) "[A] party may exercise a peremptory challenge for any permissible reason
or no reason at all" (People v. Huggins (2006) 38 Cal.4th 175, 227 [41 Cal. Rptr. 3d 593, 131
P.3d 995]) but "exercising peremptory challenges solely an the basis of race offends the
Fourteenth Amendment's guaranty of the equal prolpction of [~`~ }~ ° ¢ 12~ the Saws" (id. at p. 226;
see generally Batson, supra, 476 U.S. 79). Such conduct also "violates fihe right ~:o trial by a
jury drawn from a representative cross-section ofi the community under article I, section 16, of
the California Constitution." (Wheeler, supra, 22 Cal.3d at pp. 276-277.)

[*1147]

"A three-step procedure applies at trial wi~~n a defendant alleges discriminafiory use of
peremptory challenges. Firsfi, the deFendant must make a prima facie showing that the
prosecution exercised a challenge based on impermissible criteria. Second, if the trial court Firds
a prima Facie case, then tl-~e prosecution must offer nondiscriminatory reasons for the challenge.
Third, the trial court must d~tLrmin~ whether the prosecution's offered justification is cr~diL~le
and whether, in light ofi alf relevant circumst-anc`s, the [***15] defendant has shown
purposeful race discrimination. [Citation.] The ultimate burden of persuasion regarding
[discriminatory] motivafiion rests with, and never shifts from, the [defendant]."' (People v.
Manibusan (2013) 58 Cal.4th 40, 75 [165 Cal. Rptr. 3d 1, 314 P.3d 1].)

HN2f CA(2)t (2) Here, tl~e trial caur~: found that d~f~ndar~t had satisfied the first of these
steps by making a prima facie shoving of group bias, and it evaluated the prosecutor's reasons
far the challenges. When this occurs, the adequacy a~ the prima facie showing becomes moot
(Hernandez v. New York (1991) 500 U.S. 352, 359 [114 L. Ed. 2d 395, 111 S. Ct. 1859]; People
v. Elliott (2012) 53 Cal.4th 535, 560-561 [137 [*"`674] Cal. Rptr. 3d 59, 269 P.3d 494]), and
the reviewing court skips to the third stage to determine [****13] whether the trial court
pro~eriy credited the prosecutor's reasons for challenging the prospective jurors in question
(Elliott, supra, at p. 561; People v. Riccardi (2012) 54 Cal.4th 758, 786-787 [144 Cal. Rptr. 3d
84, 281 P.3d 1]).

While still relevant, tl~e statistical showing that motivated the finding of a prima facie case is not
dis~osii:ive at this third stage. Rather, "[a]t the tf~ird stage of Batson, the ̀critical question ... !S
the p~rsuasiven~ss of tl~e prosecutor's justificai:ion for his peremptory still«.' (Miller-EI v.
Cockrell (2003) 537 U.S. 322, 338-339 [154 L. Ed. 2d 931, iZ3 S. Ct. 1029].) Usually, ̀tl~te
issue cams down to whether the trial court finds the prosecutor`s race-neutral explanations to
b~ credible. Credibilii:y can be measured by, among oti~er Factors, the prosecutor's demeanor;
by how reasonably, ar how improbable, l-he explanations are; and by whc~h~r the praffer~d
ra~ianal~ has some basis in accepted ~ri~l strategy.' (Id. at p. 339.) "`As with tl~e state of mina
of a juror, ~valuatian of the prosecutor's state of mind based on demeanor and credibility lies
'peculiarly within a trial Judge's ~ravince."" (~bld.) Thus, in rev#owing a trial court's reasane~
det~rminalior~ ti~at a p~-asecutor-̀ s reasons for s~riking a juror ire sinc~r~, we typically de(~r i~a
the trial court and consider only 'whether substantial evidence supports l-he trial court's
canclusians.' [****14] (People v. Lenix (2008) 44 Cal.4th 60Z, 627 [80 Cal. Rptr. 3d 98, 187
P.3d 946] (Unix).)" (People v. Banks (2014) 59 Cal.4th 1113, 1146 [176 Cal. Rptr. 3d 185, 331
P.3d 1206].}

HN3f CA(3)? (3} "[O]n~ dorm o~ circumsta~~ial ~vic~~nc~ that is relevant, but not necessarily
dispositive, on the issue of infienl-ionai discrimination" is a [*1148] comparison of the
treatment a~ an excused juror with orh~r similarly situated furors. (People v. Lenix, supra, 44
Cal.4th at p. 6Z2.) "[~]vidence of comparative juror analysis must be considered ... even for the
first time on appeal if relied upon ~y the defendant [if] the record is adequate to permit the
urged comparisons." (Ibid.) But when, ~s here, a defendant "wait[s] until appeal to argue
comparative juror analysis," our "review is necessarily circumscribed,r̀  af1C~ WG "need not
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consider responses by sfiricken panelists or seated jurors other than those identified by the
defendant." (Id. at p. 624.) We review the trial court's ruling on the question of purposeful
racia{ discrimination under a deferenfiial subsfiantia! evidence standard, so long as "`the trial
court has made a sincere and reasoned attempt"' to evaluate each nondiscriminatory
justification offered. (People v. McDermott (2002) 28 Cal.4th -.946, 971 [123 Cal. Rptr. 2d 654,
51 P.3d 874]; see People v. Hamilton (2009) 45' Cal.4th 863, 900-901 [89 -Cal: Rptr. 3d 286;
200 P.3d 898] (Hamilton); People v. Avila (2006) 38 Cal.4th 491, 541 [43 Cal. Rptr. 3d 1, i33
P.3d 1076].)

[***16] a. Prospective Juror Sand►a D.

When initially questioned about his reasons for challenging Sandra D., the Prosecutor firsfi
referred to her opinions' about the then-recent not guilty verdict in the high-profile murder
prosecution [****15] of O.]. Simpson, as well as her views on the death penalty: "[M]y main
concern was her feelings about the O[.])[.] Simpson case, which I _felt was undefined. I thought
[she] was sympathetic to Mr. Simpson and I felt that her opinions concerning the death penalfiy
were extremely scrambled in terms of either pro oranti-death. So my main concern on her was
her weak opinions concerning the death penalty or undefined opinions concerning the death
penalty." After the court gave hfm a chance to look at his notes, the prosecutor added: "jS]he's
the person who said that she would have a very hard time judging the. person in the death
penalty case. Does not wanf the responsibility of making that decision. She's divorced. She's
not married. She lives in the Bloomington area, and she's only lived there for five months. She`s
also lived in another street- in Bloomington, Riverside, and Rialto, [as a resulf of] which I ... have
some difficulty concerning her stability in the community. [¶] And her educational concerns ...
consisted of sometime at RCC, less than a year, evidently, and perhaps. as much as a year ... at
Valley College," .

[**675] The trial court then recessed until after lunch fo give the prosecutor [****16] a
chance to refresh his recollection ofi the questionnaires, each 42 pages long, filled out by each of
the challenged prospective jurors. When the court reconvened (outside the jury's presence), the
prosecutor reiterafied his concerns aboufi Sandra D.'s ability to impose the death penalty. He
also noted that he "did not see the type of community leadership that [he] would hope fior in a
leader of group dynamics of the thing."

[*1149]

The trial court found the prosecutor's explanation credible, stating that "there was no problem
with the non-racial basis for exercising the peremptory." Ifi confirasted Sandra D, wifh Reginia S.
and Huey D., the other two Black jurors who, at the time of its ruling, had been challenged by
the prosecutor, explaining that there. was a "much closer question" as to the latter two.

Sandra D.`s answers on her juror questionnajre support the prosecutor's concern that she would
be reluctant to vote for death. When asked whether her feelings on the death penalty were such
that she would. "never be able to vote. for the penalty of death of a defendant," she. did not
check either "yes" or "no," but instead wrote: "I wouldn't want to vote for anyone. to die. eut if
they killed someone [****17] then I think fihey deserve to die." When asked whether her
feelings were such that she would "always be able. to vote for the penalty of death,," she. again
did not check "yes" or "no," but wrote: "I think it would depend on how it happen [sic]. I
wouldn't want to have to vote for the penalty of death. I just don't want to be the. reason why
someone died." In response to a quesfiion asking whether she could see herself, "in the
appropriate. case, rejecting life imprisonment without the possibility of parole and choosing the
death penalty,"'she checked "no," and wrote: "I don`f want to have. to make that decision on
anyone." And: when asked whether she could consider imposing the death penalty "as a realistic
and practical possibility," she checked "no,"and explained: "I would feel like 1 killed them. It
would bother me. But if he did it he deserves the Deafih Penalty." Sandra D, also checked a box
indicating that she was -not upset by the O.J. Simpson verdict, explaining.:. "I really don't know if
he did it or not."

[***17] Sandra D. reifierated her relucfiance to impose fihe death penalty during the Hovey
voir dire. z~+r. She testified: "I just feel like I don't want to be the one to say someone gets the
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death [=¢~*~'~~'~18] penalty. It's like I'm killing someone." When asked whether, if she determined
aFter hearing the evidence and the law that death was the appropriate penalty, she would be
able to came back with that decision, she replied: "Probably." She explained: "if ,.. I realty felt
that [the murder] was done, I think I would vote—I mean if it came down to it, I wouldn't want
to—but I would do i~." Sandra`s answers might arguably have justi~i~d a challenge for cause,
though the prosecutor dad not make such a challenge.

Defendant points out that Juro;s Nos. 46, ii9, and 37Q, all of wham were members of the jury
panel, expressed some hesitance about the deafF~ penalty, but the prosecutor did not challenge
them. He also Hates ghat Alternate Jurors Nos. 389 and 91 indic~t-~d some hesitance to vote in
favor of death. But each of these jurors also indicated in other questionnaire responses that
they would [*1150] be able to vote in favor of the deafih penalty if circumsfiances warranted.
None answered, as did Sandra D., that they simply did Hat "want to have to make that decision
on anyone."

As defendant nobs, some of Sandra D.'s questionnaire answers wire favorabi~ to tl~e
prosecution. Far example, shy repeatedly [****19] said she supported the death penalty,
explaining "I feel if you kil! someone you dan'fi have the right to live." She agreed with the
saying "`[a]n eye for an eye,"' and she had two sisters who were correctional officers. Defendant
also disputes the validity of the concerns expressed by the prosecutor about Sandra D.'s
stability in the community, poinkit~g out ~ha~ she had been employed al Kaiser P~rmanen~e for
more than seven y~at-s; she had lived in the same home for five years, thin lived ire two ofihers
For a tots! of five years; she was a Girl Scot fader; and sl~~ planned to open a home daycare
center. And [**676] whii~ the prosecutor mentioned in passing that Sandra was divorced,
defendant- points out that he did not strike Juror No. 392, who also was divorced. Nor is it clear
exactly haw divorce would affect the desirability o(a prospective juror from the prosecution
point of view in tf~is c~s~.

Nevertheless, the record amply supports what the prosecutor described as his primary
concern—that despil~ Sandra D.'s belief in the death penalty in the abstract, she would I-aave
great difficulty in ac~uai(y voting to impose it. She expressed l-his concern repeatedly, both in
her written answers to the [****20] jury questionnaire and in her testimony during the Hovey
volt dire, and sl~~ was never able to say wi~l~ certainty that she would b~ able tQ vote far death,
initially stating that she would ~e unable to do so and later stating only that she could
"probably" do so. Substantial evidence supports tine trial court's ruling that the prosecutor did
not challenge Sandra D. because o~ her race.

b. Prospective Juror Reg~nia S.

WI-~er~ asked to sta~~ his reasons for chall~r~gir~g Reginia~ S., the ~ras~cuiar tni~iafly rn~~~ioned
tf~ai: her Urnth~r was a juvenile definquer,t, fil~at she came i:o cau~-i: casually dressed (in a T-shirt,
sandals, and sweatpants}, that she had no ci~ildren o.- family in the area, that she had limited
~o(fege education, and that she did nofi appear i:n be "a stale person in the community, based
upon her housing history, and jab history." After reviewing his na~~s, h~ added fihat she had
indicate a belief that race plays a part in the criminal justice [ °~ '~=+~18] system, and that she
had four different addresses as an adult. H~ ~ckc~ov~~edg~d rnakic~g a mis~ak~ with respect to
her co((~gc education—he hid r~o~ic~d ghat shy I~ad ati:~ndcd comcnun~ly college, but h~ had r at
realised t-l~ai she thereafl~r graduated ["' '̀ ~~21] from P~pp~rdine University.

c*~~5~~

After revi~wirug Rec~i~f~ S.'s jury qu~stior~nair~j file prosecutaa~ began by reiterating his concern
about her manner of dress, noting that it was "compf~hefy different from the all-ire of all tl~e
other jurors that we presently have in the box." He then pointed to her belief that the system is
not always fair and that race sometimes plays a rote, expressed concern about her views on the
O.J. Simpson case, and noted that while she believed in the dea~l~ penaf~y, she said the
prosecution ̀ must absolutely prove guilt" and that she would only ii~posE the d~atf~ ~e~~fty if i~
is pi-aver~ "without a doubt that ~1~~ crime was committed." Finai(y, he again noted that her
brother had [peen in "the juvenile system."

https://advance.lexis.com/documentprint/documentprintclick/?pdmfid=1000516&crid=61... 08/22/201.8067



Page 27 of 50

Defense counsel questioned the prosecutor's reliance on the fact that Reginia S.'s brother was a
juvenile .delinquent,. pointing out that- the prosecutor did not know what crimes the brother had
committed. With respect to Reginia S.`s attire, counsel argued: "I don`t know how it would
relate ... to her ability to understanding issues, to sit ... as a fair and impartial juror, or to
consider and follow the Court's instructions on evidence." Counsel challenged the
prosecutor's [****Z2] assertion that Reginia was unstable, pointing out that she had been
married for 11 years and had good jobs. And counsel pointed out. that Reginia wrote on her
questionnaire fihat she was forthe death penalty, would vote to keep it, and could vote.-for it in
an appropriate case.

The trial court discussed the prosecutor's challenges to Reginia S. and to Huey D. together,
ruling thafi they were not based on group. bias. The court said it would "accept. the. truth of [fihe
prosecutor's] statement that he was concerned about jthe] statements [of Reginia S. and Huey
D.J about their sense of fihe degree of proof required that exceeds proof beyond a reasonable
doubt" and found "that is a truthful comment and that that is his ... motivation." With regard to
other reasons mentioned by the prosecutor for challenging Reginia S., the court noted that it
"would not have shared" all the prosecutor's concerns about Reginia S. and Huey D, but
acknowledged, "I'm not- the lawyer trying this lawsuit." The court- later added: "That's not to say
that.I would have exercised the peremptories the same as you, but it's your case not mine. And
I think the ultimate question whether there's purposeful. discrimination, [****23] I don't at this
point find that there has been. I don`t believe that your motivation has been a racial
motivation."

[**677] The trial court's ruling emphasized the prosecutor's stated concern that Reginia S.
would not vote to impose a death sentence unless defendant's guilt was proved fio a standard
greater than . proof beyond a reasonable doubt. The concern is both plausible. and supported by
the record. When asked to describe her general feelings about the death penalty, Reginia wrote:
"I'm for it, but we must absolufiely prove guilt." And when asked whether she. had "negative or
positive feelings about the death penalty," she wrote: "Neither. I [*1152] just think if we
impose death we need to be sure they did the crime." Although these answers would not justify
a challenge for cause, the prosecutor could reasonably conclude that Reginia S. would be
sympathetic to an argument fihat lingering doubt about defendant`s guilt ought to guide the
jury's determination of the appropriate penalty—an argument that [***19] would be entirely
legitimate, but unfavorable to the prosecution:

CA(4)! (4) Defendant argues the prosecutor's failure to voir dire Reginja S. on her view of`the
standard of proof she would require before returning [****24] a death verdict indicates the
prosecutor's stated reason was pretextual. Defendant is correct that NN4f an attorney's failure
to meaningfully examine a prospective juror about a subject about. which the. attorney claims to

can constifiute evidence of pretext. (Mille ( ) , 6
1 62 Lc Ed 2d 196, 125 S. Ct. 2317. But here, unlike in/Miller-El, for e~a ple, the 

X31 24
C ])
prosecutor's stated concerns arose from a pair of quesfiionnaire responses that spoke for
themselves; no additional clarification was needed to ascertain Reginia S.'s meaning. (Cf. id. at
p. Z44 [in light of prospective juror's "outspoken support for the death penalty," prosecutor
"would have cleared up" a .misunderstanding concerning the juror's attitude toward
rehabilitation as a factor in penalty decision .had the prosecutor truly been concerned with, the_
matter]; id. at p. X46 [noting that, after the prospective juror indicated that he did not know
much aboufi his brother's prior conviction, "the prosecution asked nothing further about the
influence his brother's history might have had on [the juror], as it probably would have done if
the family history had actually mattered"].) Whatever inference. may arise from. the prosecutor`s
lack of questioning is not so strong as to undermine the trial court's. [****25] determination
that Reginia S.'s views on the standard of proof did, in fact, matter to .the prosecutor.

Defendant further points out that the prosecutor did not challenge Juror No. 46, who wrote that
the death penalty should not be considered unless the sentencer is "absolutely sure of guilt."
But Juror No. 4fi also wrote that she could set aside her feelings about when to impose the
death penalfiy, explaining: "Would choose appropriate.. penalty based on evidence
presented-not my opinion about punishment." In .response to that same question, by contrast,
Reginia S. wrote that she could see. herself voting for death "if it can be proven without a doubt
... [that] the crime was. committed." .Defendant also. points out that the prosecutor did not
challenge Juror No. 119 and Alternate Jurors Nos. 389 antl 91, each of whom expressed some.
reluctance to impose the death penalty. But unlike Reginia S., these jurors did not say that they
would not. impose death unless guilt was proved to an absolute certainty,
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CA(5)? (5) As noted above, the prosecutior gave several other reasons for challenging Reginia
S. Some of these additional reasons find support. in the [*1153] record, Regarding the
prosecutor's assertion Reginia S. [****26] was more casually dressed than the other
prospective jurors, defense counsel agreed she was wearing a T-shirt and sweatpants but
questioned the impart of this observation. HNS* Casual dress is a facially race-neutral reason
for exercising a strike, and couri:s have Hated that prosecutors may regard a juror's dress as
some indication of how seriously he or she takes the responsibilil-y of serving as a juror. (See,
e.g., People v. Elliott, supra, 53 Cal.4th at pp. 569-570; U.S. v. Thompson (9th Cir. 1987) 827
F.2d 1254, 1260.) The record also Inds some support to tl~e prosecutor's stated conc~ri~ about
Rcginia S.'s views regarding tl~e evidence presented in the O.J. Simpson case; asked an the
questionnaire for her feelings about the case, she responded that "[i]f they couldn't prove h~
murdered Nicole, fihen the verdict [* 678] was fair." Similarly, the prosecutor's concern about
R~ginia S.'s belief that, as shy wrote, "the system is not always fair, [and] sometimes race
seems to play a part" also finds support in the record. [***20] We have previously upheld
challenges based on similar reasons. (See, e.g., People v. Mills (2010) 48 Cal.4th 158, 184 [106
Cal. Rptr. 3d 153, 226 P.3d 276] [upholding as race-neutral the prosecutor's stated concern
about a prospective juror's belief that the prosecution in the O.J. Simpson murder trial had not
proved Simpson's guilt]; People v. Winbush (2017) 2 Cal.Sth 402, 439 [213 Cal. Rptr. 3d 1, 387
P.3d 1187] ["Skepticism about the fairness [****Z7] of lh~ criminal justice system to indigents
and racial minorities has also been recognized as a valid race-neutral ground for excusing a
juror."].)

But other reasons given for challenging Reginia S. ̀itf~~r lack record support oi- do not witl~stand
comparison to khe prosecutor's treatment of other jurors. The prosecutor asserted that he
challenged Reginia S. in par- because leer brother had been fiound guilty o~ several minor tf~eft
offenses when he was younger. But as defendant points out, Reginia S. wrote in her
questian~air~ ~hafi ~i~~ felt her brath~r had be~~r~ treated fairly, and ~h~ prosecutor Eater declined
to challenge two alternate jurors who had close relatives who were convicted of various crimes.
The record suggests that the prosecutor's concern with prospective jurors' stability was a
genera! one, not limited to m~mi~~rs of any racial group. Bt~l tl~e prosecui:or's stal.~d concern
about Reginia S.'s stability is questionable in light- of her questionnaire responses [*1154]
showing that, at age 38, she had been married for 11 years and I~ad had only two ~mplayers
(For one o6 wham sl~~ had worked 11 years). Fir~ally, despite ac~nowf~dgir,g at one point he I~ad
failed to notice Regina had a bachelor's [ °` ° ' i 2~] degree from Pepperdine University, the
pras~culor later reFerr~d t-o her- education as "limited"—an inapt cl~aracfi:~rization, particularly
considering khat, as the trial court remarked, only 12 percent of Say Bernardino County
residents had college degrees.

The prosecutor's reasons for striking the next cl~alieng~d juror, Huey D., raise much the same
difficulty: While same of ll~c reasons were su~3port~d in tl~~ record, ati~~rs were nab. W~ wit!
review the record concerning the challenge of Huey D. before addressing the trial court's rulings
as fio bath prospective jurors.

c. Prospective Juror Huey D.

In explaining his decision ~o stake f-{~~y D., i:t~~ pros~c~tor first mentioned that Huey d. uda~ 7Q
years old, that ills minions were "exi:~-emely confused," and that his opinions were "extremely
weak" with respect to "the d~atf~ penalty and ... tine status of crimp in fihe community," and "he
put great empf~asis are the fact ghat he felt tf~e standard aF proof an the deafill penalty should be
no doubt." After looking al his notes, the prosecutor added Thal Huey D. had given answers to
questions about the O.J. Simpson case Tat were "pro 0[.]J[~] and anti ~roseculian." He also
expressed concern about I-{uey's [~'~~~**29] views on individual responsibility and why people
commit ['~~'~~'=21] crimes, and reiterated his concern over Huey D.'s views an tl~e death penalty.
Ater a recess, tl~~ pres~cutar obs~rv~d that Huey D. made "carious stalernents ending with, I
also (ee6 that care should be used in sentencing someone to death. Thei-~ should bE no ~oubl-."
Thy pras~cutor also noted that Huey D. did Hal- answer a question asking whether his feelings
about death were such that he waul~ never be able to vale for death, instead explaining that h~
had p~ oblems ['"*679] about how the question was asked. He also ~x~ressed concern that
Duey D. had written that he lead no opinion about recent crimes covered in the news (which
included the Simpson case} and that he could not think of ways to improve the crir~ninal justice
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system. In the pr'osecutor's view, these viev+rs were surprising for a person who, like Huey D.,
was an educator with a master's degree. Regarding the Simpson case in particular, the
prosecutor stated, Huey had answered that the verdict did not upset him because he felt there
was doubt.

During the ensuing discussion, the prosecutor explained he was attempting to pick a "well
working, cohesive group" of jurors and was concerned ['~ ; ' '`30] with whether prospective
jurors "have any experiences working with leaders and as followers or working as a group."
When the trial court noted that Huey D. [*1155] had been a high school principal, the
prosecutor replied: "I went through his particular questions. It is not difficult to see why he is no
longer in this group. He is not a person involved in the community. He is not involved in any
community activity. He is completely devoid of opinions concerning some of the hot issues in
the community today. He is a person who showed confusion by defense counsel's own
admittance, that he was not too aware of what was going on. I don't know if that was as a
result of his age, which is 70 years old, and I don't know. Again, why take that risk when there
are other people whom I've evaluated who are a better fit within the total group?" In response,
defense counsel asserted that Huey D. was currently "a member of several organizations that
are community-based. The South Area Bay Club [sic Boys Club], the Parent Teachers
Association, and the Omega Psi Phi Fraternity." The prosecutor asked v~rhether Huey was
currently a member of these organizations, an apparent reference fio Huey's questionnaire,
which [****31] states that, except for the fraternity, he had not been a member of these
organizations for several years.

As previously noted, the trial court concluded that the prosecutor challenged Huey D. because
he feared that, like Reginia S., Huey D. would not vote to impose the death penalty unless the
evidence of guilt vas more compelling than proof beyond a reasonable doubt. Huey D.'s
questionnaire answers and testimony provide substantial evidence supporting this conclusion.
41Jhen askEd to describe his general feelings about the death penalty, Huey vrrote: "I feel that
fihe death penalty does have a place in the System. It may or may not deter crime but I feel
that without it, crime could be worse. I also feel that care should be used in sentencing
someone to death. Their [sic] should be no doubt." When asked whether he had positive or
negative feelings about the death penalty, Huey reiterated the point: "I feel that the death
penalty should be used in extreme cases where their [sic] is no doubt." 4'Uhen asked whether he
would be reluctant to personally vote for a sentence of death, he answered yes.

On voir dire, Huey D. stated his view that fihe death penalty "has its place" and he would
support [ ̀~***32] it "if the proof is conclusive that this is what is necessary." And he thereafter
agreed with the prosecutor that on the "part of this case that may deal [' '̀ ' 22] with the death
penalty" he "would want absolute proof." When the prosecutor informed him that the
prosecution need only present proof b~yord ~ reasonable doubt, not absolute proof, and asked
wrhether he could accept this standard, Huey D. said he could. Nevertheless, it is not surprising
that the prosecutor believed that Huey D.'s views on the degree of proof required to impose a
death sentence made him a less than ideal juror for ~h~ prosecution. As with Sandra D. and
Reginia S., defendant argues that the prosecutor declined to challenge Several jurors and
alternates ~^rhose views on the death penalty were similar to those of Huey D. But ~s previously
noted, none of the jurors or alternates repeatedly expressed the [*1156] view that they would
require "absolute proof" of the defendant's guilt. The trial coy:+rt did not err in crediting the w
Explanation.

Some of the other reasons the prosecutor gave for challenging Huey D. also find support in the
record. As the prosecutor noted, Huey had indicated in hip questionnaire that he was not
troubled by ['` °` '` ° 3~] the decision in fihe O.J. Simpson case, writing: "I felt ['-'`68a1 that their
[sic] was doubt." Huey also declined to answer a number of questions seeking information
about his attitudes to~varci the death penalty. For example, when asked whether his feelings
about the death penalty were such that he v~dould never be able to vote for the death penalty,
he did not answer, instead v~~riting: "I really have problems as to how this quesfiion is asked." He
ansv~dered other sentencing-related que~tians "I really do not know," "Have no opinion now," or
"No clear opinion."

Reasonable minds might not share the prosecufior's view that Huey D.'s lack of an opinion about
whether the death penalty was used frequently enough and his inability to think of v~rays to
improve the criminal justice system were causes for concern. But the record provides no
adequate basis for us to conclude that the prosecutor's reasons were a pretext for
discrimination. Defendant points to other jurors who were not challenged on similar grounds.
Although some of these jurors declined to give substantive responses to one or two questions,
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only one—Juror No. 87—declined to answer multiple questions probing attitudes toward the
death penalty. Juror [****34] No. 87's vi~w5 were, however, nevertheless clear: Among other
things, Juror No. 87 indicated that she b~liev~d that "violent crime murder" should "[a]Iways
receive the death penalty"; that the sfiate should impose ~h~ death penalty on anyone who kills
another human Being for any reason; and that she "[s]trongly ~avor[ed] the death penalty" and
had actively supported the 1978 Briggs Initiative reinstating capital punishment in CaliFarnia. As
previously noted, Huey D.'s qu~stiannair~ and voir dire responses did not paint a comparably
cigar picture about his views on ~h~ death penalty. 4~I

On the other hand, the pros~cu~or's claim that Huey D. would not b~ a good member of a
cohesive jury because he ̀pis not a person involved in the community" rings false in light of tl~e
facts that Huey, a 70-year-o!d retired teacher, principal and school administrator, was still
involved in a fraternity promofiEng scholarship and leadership, had been in a parent- [''''̀ 23]
leacher association for almost 40 years (ending seven years beFore trial), had supervised
a [*1157] Sunday school and a~ earlier periods of his IiFe was active in other youth-support
organizations—all experiences that. likely involved both I~ad~rship and working in groups. Again,
the [****35] record suggests that the prosecutor's interest in community involvement was not
limited to men~b~rs of any racial group, but iL is unclear why Huey D.'s questionnaire response
would have raised particu{ar concerns. The prosecutor's complaint tf~at Huey wrote he had a
problem with the way one of the d~alh penalty questions was asked is undermined by the fact
that jurors and alternates, wham the prosecutor did not perempLarily cl~a!lenge, also questioned
or criliciz~d aspects of the lengthy, somewhat repetitive ju~~or questionnaire. 5 ± And the
prosecutor's assertion that Huey's answers regarding the reasons far crime and how it should be
handled showed a bias against I~w ~nforc~ment are riot borne out by the record: Huey's
responses on these questions—thafi crime had increased due to "lack of jobs and proper
supervision for youth" and that, to afleviat~ crime, communities should receive mare resources
for resolving these problems—appear to reflect his commilm~nt to educating and supporting
young people rather than any negative attitude toward police or prosecutors.

[**681] CA(6)? (6) As to each of the three prospective jurors who were subjects of the first
Batson/Wheeler challenge, fihe prosecutor, when asked [''~~`~~*36] for his reasons, identified a
relatively fang lisp of questionnaire r~s~onse~ ar~d atl~er factors to justify the challenge. In each
case, the trial court identified what it regarded as a c~n~ral r~onraciaf reason for the
challenge—Sandra D.'s deep reluctance to impose the deatif~ penalty and Huey D. and Reginia
S.`s insistence on a heightened slandar~ of proof before imposing the penalty—and found the
prosecutor sincere in offering thafi mason for the challenge. 6 +. This t`(aundry list" approach
(Foster v. Chatman (2016) 578 U.S. [195 L. Ed. 2d 1, 136 S. Ct. 1737, 1748]) carries
a significant danger: fihafi the trial court will flake a shorficu~ in ifis determination of the
prosecutor's credibility, picking one plausible item from the lisfi and summarily accepting it
without considering whether the prosecutor's explanation as a whole, including offered reasons
that are implausible or unsupported by tl~~ prospective juror's questionnaire and voir dire,
indicates a pretextual justification. HN6t A prosecutor's positing of n~ufli~le i~~asons, some of
v~rl~icf~, upon ~xaminatian, prav~ implausiL~le or unsupported by the facts, can in same
circumskances fatally impair the [*1158] prosecutor's credibility. (S~e U'. S. v. Chinchilla (9th
Cir. 1989) 874 F.Zd 695, 699 [where two bases for the challenges w~~-~ acceptable and two
were not, appellate court [****37] holds motion under Batson should have been granted: "the
fact i:hat two ofi the foz~r proffered reasons do not hold up under [***24] judicial scrufiny
militates against [tl~e su~~o~fied reasons'] suFficiency"],) In assessing credibility ~t the third
stagy of a QatsanjWhe~l~r decision, trial courl-s si~auld attempt to evaluate the attorney's
statement of masons as a tv}pole rather ti~an focus exclusively on one or two of the reasons
offered .

Ire this case, however, tl~e record conl-ains na indication that the trial court took any shortcut in
evaluating the prosecutor's credibility. Rafiher, the Trial judge expr~sscd substantial concerns
about the prosecutor's challenges, wl~~ch had eliminated al! the E31ack jurors in a case involving
Black defendant and defen=~ counsel. The court engaged actively in tl~e third stagy analysis,
q uestioning counsel closely on certain points. True, after h~ar~ng kl~e prosecutor's presertatian
and d~fensc cour~s~l's rebuttal, the trial court Focused ors Reginia S.'s and Huey D.'s stater~~n~:s
about a heighi:ened standard of proof, accepting thak as the prosecutor's motivation fior l-hase
c}~allen~es. At the same time, t~owever, tf~e court expressly allowed further discussion on tl~~
propriety ["'` °~'`38] of the strikes, aid further discussion indeed ensued. The court expressed
skepticism as to the prosecutor's assertion that Reginia S. and Huey D. possessed insufficient
~ducatian~ community involvement, or leadership ability to function as part o~ a "well workingf
cohesive group," noting that ~eginia S. was better educated than many residents of the county
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and Huey D. had been a high school principal. After further argumenfi from both parties, the
court in conclusion stated that while it might not have exercised peremptory challenges in the
same manner, it continued to find the prosecutor had not exercised them with a racially
discriminatory motivation. Despite its skepticism as to certain of the offered reasons, the court's
overall assessment of the prosecutor's credibility remained unchanged.

CA(7) ~ (7) That the trial court did not address in detail each of the numerous reasons the
prosecutor gave for excusing Reginia S. and Huey D. does not mean it failed to make a sincere
and reasoned evaluation of the prosecutor's reasons overall. HN7~ A sincere and reasoned
evaluation of the prosecutor's stated reasons does not, in every circumstance, require the court
to make detailed comments on every such reason. [****39] (Hamilton, supra, 45 Cal.4th at p.
p~~ .) But the court should determine whether the challenge was based on group bias by
considering the reasons as a whole, without focusing on a single stated reason to the exclusion
of others. The record indicates the trial court here properly considered the prosecutor's
statement of reasons as a whole, [*W682] and we therefore give the lower court's credibility
finding the deference due a sincere and reasoned evaluation.

[*11'59]

d. Prospective Juror Elizabeth K.

The prosecutor gave a lengthy explanation for his challenge to Elizabeth K., occupying fully 10
pages of transcript. The prosecutor said that because Elizabeth K. had "considerable experience
as a leader" and ~"a tremendous amount of group ability," she was likely to be the jury
foreperson (the defense having assertedly "knock[ed] out [his] leaders"), taut her questionnaire
answers inciica~ed ~hafi she was likely f~ vofe for life imprisonment without possibility of parole
and to persuade other jurors to do the same. He explained that he had a system by which he
rated the prospective jurors, that he had rated Elizabeth K. a "C minus" because of her views on
the death penalty, and she was the only C minus juror remaining on the panel. He said he had
asked a [*'°~'"'~40] supervising deputy district attorney who had tried death penalty cases, and
['}~ '~' 2S] who used a similar grading system, to read her answers pertaining to the death
penalty, and he gave her the same grade.

The prosecutor explained that certain of Elizabeth K.'s answers seemed disingenuous. He noted
that when asked what the criminal justice system's biggest problems were and how they could
be improved, Clizabeth F<. said she had not thought about it and had not had much interaction_
with the criminal justice system. He had difficulty crediting this answer because Elizabeth had
been on the board of directors of a spousal abuse home. Elizabeth also wrofe t6~at she had not
followed the O.J. Simpson case, which the prosecutor found difficult to believe both because of
her involvement in spousal abuse issues and because Elizabeth's husband had been a
professional football player who knew Simpson. Whin asked whether her feelings about the
death penalty had changed en the lasfi 10 years, Elizabeth said she had "`never t~lcer~ a position
on it one way or the other."' The prosecutor found it unlikely that a person v~ith her experiences
and eduction would have no opinion ~n the issue.

Thy prosecutor was troubled ['~ ~ ' ' 41] that, when asked to describe her feelings about the
death penalty, Elizabeth K. wrote; "'In gPnerai, I do not believe people should d~~ide who gets
to live and who has to die. Hov~rever, I do believe there are times that this difficult choice has to
be made. It should not be taken iighfil~r."' And when the questionnaire asked whether sf~e
believed in "an eye for an eye," Elizabeth said she did not, commenting that "[t]wo wrongs
don't make a right." The prosecutor interpreted that comment as expressing the view "that
anything that had the possible taint of revenge or the use of the death penalty because some
Crime deserved it vas not appropriate." When asked whether she had positive or negative
feelings about the death penalty, Elizabeth said she viewed it "~s a part of our society's sysfiem
that we unfortunately have to deal with periodically." The prosecutor acknowledged that this
answer was not "completely negative," but he found it [*1160] "very weak, and certainly the
weakest on the present panel." The prosecutor was also disturbed thafi, when asked for her
general thoughts about the benefit of imposing a death sentence on a person convicted of
special circumstances murder, she wrote: "'I don°t [ °='+`:':'~42] see a benefit in sentencing anyone
to death. I just don't think of it in those terms."' In the prosecutor's view, this answer was "the
ultimate capper in placing her in the negative side of the death penalty issue." finally, when
Elizabeth K. was asked whether she could show mercy to a person guilty of intentional murder,
she wrote: "'If by "mercy," ... you mean grant a less harsh sentence, I could, if there were
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circumstances to warrant it."' The prosecutor viewed this answer as ̀ pure game playing,"
explaining "I think sloe is equivocating, trying to conceal her true feelings."

The prosecutor concluded: "My interpretation of her true feelings were that she is likely to vote
for life imprisonment without the possibility of parole, except in very extreme cases, and only iF
there are other jurors who could interact with her to lead her to that approach. ... [W]ith the
present group on the panel ... I simply do nod feel that that's possibly. I think that she would, in
fiact, lead at least four of the other jurors, ~o hei- present position."

[**683] The trial court found that the prosecutor excused Elizabeth K. because of "her stand
on death penalty issues.." The court agreed with the prosecutor that [****43] Elizabeth K. was
likely to be the jury fore~erson, describing her as "extremely qualified." And after t~eviewing
Elizabeth's answers, the court Found Chat the prosecutor "could [***26] reasonably believe
that she was extremely reluctant .., to [impose] the deafih penalty." In the court`s view, the
prosecutor reasonably believed that Elizabeth was intelligent and openminded, and could be
talked out of her opinions by other p~rsuasiv~ jurors, but "if you put her on a jury in tl~e
absence of oilier leadership, ... I think I`m hearing him say that ,.. her reluctance to impose the
death penalty wouldn't be disputed by anybody, and I l-I~ink Ise could rationally conclude that
s1~e's reluctant to impose the death penalty ... ." The court reasoned that tl~e prosecutor's
decision to pass the challenge several times with Clizabeth on the panel was consistent with tihis
view. Summing up, the court explained: "[T]he question is, as I sit here, do I believe what [the
prosecutor] says or do I think that he is doing things for racial purposes? And I think if h~ was
doing it just for racial purposes he would have done it much sooner. ... [1]t really does suggest
to me ... [t]l~at he saw her as being resistant to tl~~ death [****44] penalty, probably would go
along with it ... . [¶] But now she is going to be the leader ... and he Feels that that's a risk Ise
can`t tat<c. I believe [thy prosecutor] on L-hat."

Defendant argues thak the prosecutor deliberately waited to challenge Elizabeth K. until tl~e
d~fensc had passed the challenge, which signaled to the prosecutor Ll~at this was his last chance
to strike her and tf-~~reby to insure [*1161] that the jury contained na Black jurors. f3ut as the
trial court noted in rejecting the same argument, this scenario is improbable: From the
prosecutor's paint of view, it was entirely possible that the defense could have passed after any
ofi the three ~im~s l-hat the prosecutor passed tine challenge. If that had happened, Clizabeth K.
would have remained on the jury. The timing of the challenge supports the trial court's
conclusion that the strike was not motivated by C-lizabeth K.'s race, but instead by the
prosecutor`s evaluation of the dynamics ~f tl~e jury Following a series of de~cnse stril<~s.

Defendant also argues that the prosecutor's staled concerns about juror dynamics were
pretextual. He points out that the prosecutor did not cha4lenge Jurors Nos. 46, 119, and 370
and /~I~~rnate Jurors [*'~**45] Nos. 389 and 91, each of wham, as previously discussed in
connection with the other 81ack jurors challenged by f:hc prosecutor, expressed same reluctance
to vote for death. But the trial court found that the prosecutor's concern was not only that
Elizabeth K. had somewhat mixed feelings about the death penalty, Lut fihat sf~e was likely to
assume a leadership role in the absence of other leaders. ~-I~e trial court agreed with the
prosecutor that Elizabefih K., a regional personnel director for a major corporation who had a
bachelor's degree in management and whose cl~ildr~n were in college, would have been "the
probable fareperson." Although the other jurors to vvl~om defendant- points all revealed some
degree of i~esitation about imposing the deatf~ penalty, none had the kind of background or
leadership experience that Elizabeth K. had, and tI~E prosecufior may have believed that they
would have leis influence on tl~~ jury's delibet-atians.

It is by na means clear that Eliz~b~rh K. would have persuaded other jurors not to relurr~ a
death verdict. None of her answers reFlected an explicit opposition to tl~e deafih penalty or a
strong reluctance la impose it; some of the answers cited by tl~e prosecutor [****46] appear
innocuous from the prosecution perspective. Although the prosecutor viewed some of I~er
answers as disingenuous and found other answers suggestive of an antideatl~ bias, others might
infer from those same answers that sl~~ was a~~nminded dnd would review tl~e [***27]
evidence fairly and evenhandedly. But the l-riai judge, who was present in the courtroom,
credited the prosecutor's explanation. The judge Holed ghat, when he was trying death penalty
cases some decades before, answers like Elizabeth K.'s would have been considered "char over
on tf~c right end of the political spectrum," but "now I think ifi's Hat unreasonably fior lh~
prosecution to assume that somebody with answers like this is certainly left of center" ['~'' 684]
on t-f~e death p~r~alty. Our task is not to determine whether we would have shared the
prosecutor's concerns; the only question be(are us is whether substantial evidence supports the
court's ruling lf~at the prosecutor described legitimate reasons for the challenge and that he
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challenged Elizabeth K. for those reasons, not because of her race. Here, [*1162] substantial
evidence supports the trial court's conclusion that the prosecutor challenged Elizabeth K. for
reasons other than her [****47~ race.

2. People v. Gutierrez

Defendant maintains that as in Peop/e v. Gutierrez (2017) 2 Cal.Stfi 1150 [218 Cal. Rptr: 3d J~
289, 395 P.3d _186], the trial court here failed to sufficiently scrutinize the prosecutor's proffered
reasons. In Gutierrez, we held the deference due a trial court that has made a "`sincere and
reasoned"' evaluation of the prosecutor's reasons at the third stage of a Batson motion
(Gutierrez, at p. 1159) was not applicable when the grounds for the strike offered by the
prosecutor and accepted by the court were nofi self-evident and were not explained at the
hearing. We explained: "Some neutral reasons for a challenge are sufficiently self-evident, if
honestly held, such that they require little. additional explication.. ... Yet when it is not self-
evident why an advocate. would harbor a concern, the question of whether a neutral explanation
is genuine and made in good faith becomes more pressing." (Id. at p. 1171..) The trial court in
Gutierrez had accepted "the'Wasco issue."'—the prospective juror lived in Wasco but claimed to
be unaware of gang activity there—as the prosecutor's reason, buff "never clarified why it
accepted the Wasco reason as an honest one.." (Ibid.) "The court may have made a sincere
attempt to assess the Wasco rationale, but it never [****48] explained why it decided this
justification was not a pretext for a discriminatory purpose. Because the prosecutor's reason for
this strike was not self-evident and the record is void of any explicafiion from the. court,.. we
cannot find under these circumstances that the court made. a reasoned attempt to determine
whether the justification was a credible one." (Id. at p. 1172..)

Gutierrez's reasoning is inapplicable here; the reasons accepted by the court for striking each
prospective juror were either self-explanatory or were explained at the. hearing. for reasons
already explained, we conclude that the trial court's evaluation of the prosecutor's justifications
was sincere and reasoned, and we thus accord deference to its credibility ruling. ~:s.

[*1163]

[***28] B. Guilt- Phase Issues

1. Trial court's failure to instruct on lesser included offenses of second degree murder and

voluntary manslaughter

Defendant argues that the trial court erred by not instructing the jury sua sponte on second
degree murder and voluntary manslaughter, which are lesser offenses necessarily included
within the charged crime of first degree murder. He asserts that its failure to do so violated his
rights fio a fair trial, to due process [****49] of law, and to reliable guilt and, special
circumstance verdicts as guaranteed by the federal and state Constitutions.,

HNB~ CA(8)t (8) As a general rule, "a trial court errs if it fails fo instruct, sua sponte, on all
theories [**685] of a lesser included offense which find substantial support in the
evidence." (People v. Breverman (1998) 19 Cal.4th 142, 162. [77 Cal. Rptr. 2d 870, 960 P.2d
1094].) But a court must instrucfi on such fiheories only when the record contains't"'substantial
evidence" from which a rational jury could conclude that the defendant committed the lesser
offense, and that he is not guilty of fihe greater offense."' (Peop/e v. Wha/en (2013) 56 Cal.4th
1, 68 [152 Cal. Rptr.' 3d 673, Z94 P.3d 91.5] (Whalen).)

CA(9)3 (9) Here, defendant's claim that the trial court should have instructed on second
degree murder fails at the outset because defendant himself asked the court not to give the
instruction at trial. HN9* "[A] defendant may not invoke a trial court's failure to insfiruct on a
lesser included offense as a basis on which to reverse a conviction when, for tactical reasons,
the defendant persuades a trial court not to instruct on a lesser included offense supported by
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the evidence." (People v. Barton (1995) 12 Cal.4th 186, 198 [47 Cal. Rptr. 2d 569, 906 P.2d
531].) Defense counsel in this case asked the court not to instruct on second degree murder; he
said he had discussed the matter with defendant, and defendant personally joined in the
request [****50] on the record. Defendant thereby invited the alleged error of which he now
complains.

ey contrast, defense counsel never asked the court not to instruct the jury on voluntary
manslaughter, although counsel did agree with the court's observation that the evidence did not
warrant it. Defense counsel was correct on this point. As explained below, regardless of whether
defendant adequately preserved the issue for appeal, the court was right not to instruct on
either second degree murder or voluntary manslaughter, because the evidence at trial would
not have supported a jury finding that he was guilty of one of those crimes but not first degree
murder.

[* 1164]

CA(10)f (l0) Defendant argues that the jury could have found that he killed Rexford with
express malice (i.e., wifih the intent to kill), but that he lacked premeditation and deliberation,
and that the killing therefore was second degree murder. HNZO? "In the context of first degree
murder, "`premeditated" means "considered beforehand," and "deliberate" means "formed or
arrived at or determined upon as a result of careful thought and weighing of considerations for
and against the proposed course of action""' [***29] (People v. Lee (2011) 51 Cal.4th 620,
636 [122 Cal. Rptr. 3d 117, 248 P.3d 651]). "The process of premeditation and deliberation
does [****51] not require any extended period of time. ̀The true test is not the duration of
time as much as it is the extent of the reflection."' (People v. Mayfield (1997) 14 Cal.4th 668,
767 [60 Cal. Rptr. 2d 1, 928 P.2d 485] (Mayfie/c~.)

Defendant points out that there was evidence that he wanted to talk to a person named "Josh,"
who, he asserts, might not have been Josh Rexford. He notes fihat Linda Farias testified that,
several days before the murder, she overheard defendant conversing with three other men,
during which they said that "Brian" killed Farias, that "Josh" was Brian's cousin, and that "they
were going to get through josh] to find" Brian, but she heard no last names menfiioned. A
reasonable juror, he argues, "could easily have concluded that [defendant] sought out a ̀ Josh'
to get information from him, not to kill him," and thus that the killing was unpremeditated. But
the jury could have believed that defendant was looking fora "Josh" with an unknown last name
only if it rejected Troy Holloway's testimony that defendant questioned him about Josh Rexford
within a day or two of the conversation overheard by Farias.

And more significantly, the evidence of the manner of killing cannot be reconciled with
defendant's theory that the jury could reasonably have concluded [****52] that he was merely
seeking information. According to prosecution witnesses, defendant staked out the apartment
complex and, just before the shooting, secreted himself in an apartment above Pupua's. He
then wend downstairs, entered Pupua's apartment, and began shooting immediately, without
saying a word. The defense, in turn, relied on defendant's tesfiimony that his kidnappers
brought him against his will to Pupua's apartment and staked out the apartment prior to the
shooting, and that defendant then entered the apartment with his Hispanic male kidnapper, who
immediately started shooting. These are, [**686] of course, two very different versions of
events, but neither version would have supported a jury finding that defendant committed the
murder with express malice but without premeditation. There is nothing in the record that could
have led a reasonable juror to believe that defendant planned to converse with the victims or
that he activally conversed with them before or after the shooting. In short, "the entire course of
conduct clearly revealed by the evidence, taken as a whole, is inconsistent with any suggestion
that," if defendant committed the shooting with express malice, [*1165] "the killing
[] [****53] [was] not willful, premeditated, and deliberate." (People v. Carter (2005) 36.
Cal.4th 1114, 1184-1185 [32 Cal. Rptr. 3d 759, 117 P.3d 476].)

CA(11)f (11) Defendant argues that the jury could have convicted him of second degree
murder by finding that he killed Rexford without premeditation or express malice, but with
implied malice. HNZ1~ "Malice is implied when the killing is proximately caused by "'an act, the
natural consequences of which are dangerous to life, which act was deliberately performed by a
person who knows that his conduct endangers the life of another and who acts with conscious
disregard for life.""' (People v. Knoller (2007) 41 Cal.4th 139, 152 [59 Cal. Rptr. 3d 157, 158
P.3d 731].) Here, defendant maintains, the jury could have found that he "knew that his act
[ions] endangered the lives of fihe apartment occupants" but merely "intended to frighten the
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*,~
Associate Justice of the Court of Appeal, Fourth Appellate District, Division One,

assigned by the Chief Justice pursuant to article VI, section 6 of. the California

Constitution.

__.r.__._.._ _~.___._.M,__.___._~._.. ______ - __~~__~_~.__._ ~_._._W.....

1 * f.

The record contains references to both "Reginia S." and "Regina 5." For the sake of

consistency, we use the first spelling.

2~
Hovey v. Superior Court: (1980) 28 Cal.3d 1 [168 Gal. Rptr. 128, 616 P.2d 1301].

3t
Defendant points out that the prosecutor did not challenge Jurors Nos. 317 and 353,

who expressed somewhat similar views. But these jurors' questionnaire responses
differed. from Reginia S.'s in ways the prosecutor could well have regarded as significant.
Like Reginia S., Jurors Nos. 317 and 353 checked "No" in response fio the. question
whether Blacks were treated as fairly by the judicial system as other persons. But of the
three, only Reginia 5. responded to an open-ended question about problems with the
criminal -justice system by spontaneously raising questions about the system's fairness
and the. role race plays in ft. In response to the question asking whether they were upset
by the O.]. Simpson verdict, both Jurors Nos. 317 and 353 checked "Yes" and explained
the jury had not deliberated long enough. Reginia 5., by contrast, checked "No" and

explained, as discussed earlier, that the verdict was fair if Simpson's guilt was not
proven.

4
Defendant argues the prosecutor's focus on Huey D.'s age (70) suggests pretext

because Huey had no health problems that would interfere with his service as a juror.

But the prosecutor mentioned the prospective juror's age as possibly explaining his

omitted and vague answers on fihe questionnaire, not in reference to potential physical

limitations. As explained above, the record provides sufficient support for the

prosecutor's concern regarding Huey's questionnaire responses.

Ss
In colloquy with one prospective juror who found the questionnaire's death penalty

section hard to follow because of its repetitiveness, the prosecutor remarked that it was
"purposely" written "[t]o see if we can confuse people." He was no doubt joking, but the
remark nonetheless undercuts his claimed concern with Huey D.'s statement that he had
a problem with the wording of one question. (This prospective juror was excused for
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cause! without defense opposition, because of his categorical inability to impose the
death penalty.)

6 i~'
The prosecutor's approach here may have resulfied from a degree of

miscammunicatian between court and counsel. During discussion on defiendant's motion,
the court asked the prosecutor to "[c]over everything that you think is important," an
invitation the prosecufior ~aok as calling for "~v~ry single detail" about the disputed
challenges.

7
Defendant mainl-ains that- "the prosecutor arguably scattered a couple of osfiensibly

valid race-neutral grounds for excusing fihe Black prospective jurors amongst his litany
of prelextual race-neutral grounds." He argues Chat the trial court therefore should Dave
applied a mixed motives analysis borrowed from other legal contexts. (See, e.g., Hunter
v. Underwood (1985) 471 U.S. 222, 228 [85 L. Ed. 2d 222, 105 S. Ct. 1916]; Arlington
Heights v. Metropolitan Housing Corp. (1977) 429 U.S. 252, 270-271 & fn. 21 [50 L. Ed.
2d 450, 97 S. Ct. 555]; Howard v. Senkowski (2d Cir. 1993) 986 F.2d 24, 30.) But the
trial court did not Find thafi the prosecutor's strikes were motivated by a combination of
racy-based and race-neufiral considerations; it instead found that tl~e strikEs were based
on considerations other than race. Because we uphold that finding, we have no occasion
to consider what result would obtain if the prosecutor's challenges were based in part on
race-neutral reasons and based in part on group l~iaso We therefore need not decide
here whether mixed motives anaEysis applies in a Batson/Wheeler case. (See generally
Hamilton, supra, 45 Cal.4th at p. 909, fn. 14; People v. Schmeck (2005) 37 Cal.4th 240,
275-277 [33 Cal. Rptr. 3d 397, 118 P.3d 451].)

8s
At the first trial, the prosecution attempted to introduce evidence that it had

discovered after the trial I~tad begun, as well as evidence described in an earlier policy
report that had not b~~n ~ravided to the de~ens~. Tl~e krial court granted the defense`s
motion for a mistrial.

9 *~
Franks told Holloway he believed Holloway was afraid of being killed; later I~olloway

admitted Isis dear and asked ho~N Franks knew. Holloway went an to say that defendant
"is a man that would come ki!! your ass. Why do you think I been holding off so long?"
Franks appealed to Holloway to stand up for l-I~e victim, his Friend. Eventually, Holloway
said that Ll~ough he was "[p]etrifi~d ti~at this man was going to kill me," lip "could not
sl~e~ with this shit on my consciotas any more." Neat the interview`s end, Holloway
asked for "protective custody" and Franks promised to "take care of you."
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special circumstance, first degree murder, challenges, argues, killing, wooden, struck

Case Summary

Overview

HOLDINGS: [1]-In a capital murder case under Pen. Code, § 187, an African American

prospective juror's close ties with lawyers, and fial~~ arrest supported a finding that ~

perempfiory excusal was not discriminatory, even though the juror was the only African

American available for the main panel and there were racial overtones, as the case involve

an African-American defendant who was accused of aiding and abetting the murder of a

white vuoman, who i~ad allegedly yelled a racial slur al him and his cohorts, triggEring l-h~

incident; [2]-I~ was proper to excuse for causE a juror who stated that the deatf~ penalty

was abhorrent to him and the he could impose death only if the law compelled him to do

so, even when the attorneys and the court repeatedly explained to him that the Iaw would

never require a verdict of death.

Outcome

Judgment affirmed.

~r LexisNexisO Headnotes

Criminal Law &Procedure > ... > Challenges for Cause ~ > Bias &Impartiality

> Capital Cases

HNI + Bias &Impartiality, Capital Cases
A prospective juror in a capital case may be excluded for cause if his or her views an
capital punishment would prevent ar substantially impair the performance of his dul-ies as
a juror in accordant° with his insfiructions and his oath. Pros~~ctive jurors may not know
how they will react when faced with imposing tl~~ death sentence, or may be unable to
articulate, or may wish to hide their true feelings. Accordingly, deference must b~ paid fia
the trial judge who sees and hears the juror and must- determine whether the prospective
juror would be unable to faith~ulfy and impartially apply the law. The court applies this
standard to determine whether excusing a prospective juror in a capital case far cause
based on the prospective juror's views on capital punishment violates the defenda~nt'~ rigl~l-
to an impartial jury under Cal. Const., art. I, ~ 16. Q More like this Headnote

Shepardize -Narrow by this Headnote
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Criminal Law &Procedure > ... > Challenges for Cause ~ > Appellate Review

> Standards of Review ~

HN2~ Appellate Revieriv, Standards of Review
On appeal, the court will uphold the trial court's ruling as to whether a prospective juror in
a capital case may be excluded for cause if his or her views on capital punishment if it is
fairly supported by the record, accepting as binding the trial court's determination as to
the prospective juror's true state of mind when the prospective juror has made statements
that are conflicting or ambiguous. In many cases, a prospective juror's responses to
questions on volt dire will be halting, equivocal, or Even conflicting. Given the juror's
probable unfamiliarity with the complexity of the law, coupled with the stress and anxiety
of being a prospective juror in a capital case, such equivocation should be expected. Under
such circumstances, the reviewing court defers to the trial court`s evaluation of a
prospective juror's state of mind, and such evaluation is binding on appellate courts. Q
More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Proving Discriminatory Use ~ r F ~ ~
• -. .. r

HN3i Peremptory Challenges, Provin"g Diserir~inatory Use "'
The United Mates and California Constitutions prohit~it exercising peremptory challenges
based on race. When a defendant alleges discriminatory use of peremptory challenges, the
defendant must first make a prima facie shovuing of impermissible challenges. If the trial
court finds a prima facie case, the prosecutor must then state nondiscriminatory reasons
for the challenges. At that point, the trial court must determine wdhether the reasons are
credible and whether the defendant has shown purposeful discrimination under all of the
relevant circumstances. The defendant has fihe ultimate burden of persuasion. The
Constitution forbids striking even a single prospective juror for a discriminatory purpose.
At t~~ third step of the Batson/Wheeler analysis, the trial court evaluates the credibility of
the prosecutor's neutral ex~lanatior~. Credibility may be yauc~ed by examining factors ~, ,
i ncluding but not limited to the prosecutor's demeanor; by how reaso~abl~, or ho~v
ir~p~~obable, the expl~r~afiions are; and by whither the pro~ferec~ ratior~al~ has s~m~ basis
i~ accepted trial strategy. ~1 More. like this Headnote

ShepardTze -Narrow by this Headnote

~ ,.~

Criminal Law ~ Proced~r~ > Juries & Jurors ~ > Peremptory Challenges ~ }
1

HN4~ Peremptory ~hai9enges, ~ippeltate Review
t: ~:, i `

When the trial court has fund no prima facie case of impermissible peremptory ;.~
challenges, but only after the prosecutor has stated reasons for the challenges, the
reviewing court infers an implied prima facie finding ~f discrimination and proceeds directly
to review of the ulfiimate question of purposeful discrimination. QMore like this Headnote

Shepardize -Narrow: by ths,Headn~~~ ~ ;,~,` ~ '~,, ;. ~.f. ,,. ,,, , , , ~. , , , ~
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Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Appellate Review

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Race-Neutral Strikes

HNS`+ Peremptory Challenges, Appellate Review
The prosecutor's justification for a peremptory challenge does not have to support a
challenge tar cause, and even a trivial reason, if genuine and race neutral, is sufficient.
The inquiry is focused an whether the proffered neural reasons are subjectively genuine,
not on how objectively reasonat~le they are. The reasons need only b~ sincere and
nondiscriminatory. gMore like this Headnote

Shepardize -Narrow by this Headnote

Criminal haw &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Appellate Review ~

HN6+ Perempfiory Challenges, Appellate Review
The court reviews the trial court's determination with resti-ain~, pre~um~s tl~~ pr~s~cu~or
has exercised the challenges in a constitutional manner, and defers ~o the trial court`s
aE~iliiy to distinguish g~nuin~ reasons from sham excuses. Reviewing the trial court's
determination with restraint does not, however, mean abdication. Although the cou►-t
generally accords great d~F~rence to tl~e trig! court's ruling that a particular mason for a
peremptory skrii<e i~ genuine, the court does so only when the trial court has made a
sincere and reasoned attempk to evaluate each stated reason as applied to eac~~
challenged juror. When the prosecutor's stated reasons are both inherently plausible and
supported by the record, lh~ trial court need not question the prosecul-or ar make detailed
findings. But tivhen the prosecutor's staled reasons are either unsupported by tl~e record,
inherently implausible, or both, more is required of the trial court than a global finding that
the reasons appear sufFici~nC, Hawev~r, a trial court is not required to make explicit and
d~~ailed findings for the record in every instancy in which the couQ-i: ~ecermincs to credit a
prosecutor's derr~~ano~--bas~~ reasons for exercising a peremptory chaflcng~. q More like
this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure %Juries & Jurors ~ > Peremptory Challenges

> Race-Neutral Strikes

HN7~ Peremptory Challenges, Race-Neutral Stri}e~~
Some neutral re~~ons for a peremptory challenge are sufficiently self-~v~dent, iF hon~s.tly
held, such that they require little additional explication. Moreover, a p~r~mptory challei-~g~
may b~ Based on ~ i~raad range of factors indicative of juror partiality, even tl~cs~ wf~aich
are apparently trivial or highly specu.(ative, Yet whin it is not self-evid nt wl~y an advocate
would harbor a concern, tf,e question of whither a neutral explanation is genuine and
made in good faith becomes mars pressing.. That is particularly so when an advocate uses
a consid~rat~}~ number of challenges to exclude a large proportion of members aF a
cognizable group. Al this stage, a defendant may ~nc~age i~~ comparative juror analysis;
that is, may compare the r~spons~s of the chalVenged jurors with those of similar
uncha{lenged jurors who were not members of the challenged jurors racial group. Such
analysis is not necessarily dispositive, but it is one form of relevank circumstantial
evidence. Q' More like this Headnote
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~ Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > ~Peremptory Challenges ~ ̀

> Appellate, Review
~:

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

~ > Proving Discriminatory Use ~

` HNS~ Peremptory Challenges, Appellate Review
When comparative furor arguments regarding peremptory challenges are made for the first
time on appeal, the prosecutor was not asked to explain, and therefore generally did not
explain, the reasons for not challenging other jurors. In that situation, the reviewing court
must keep in mind that exploring the question at trial might have shown that the jurors
were not really comparable. Accordingly, the court considers such evidence in light of the '~
deference due to the trial court's ultimate finding of no discriminatory purpose. The
individuals compared need not be identical in every respect aside from ethnicity: But they
must be materially similar in the respects significant to the prosecutor's sfiated basis for ',

~ the challenge. Q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Proving Discriminatory Use.

HN9~' Peremptory Challenges, Proving Discriminatory Use ~ ~ ~
A prosecutor, .like any party, may exercise a peremptory challenge against anyone, i
including members of cognizable groups. All thafi is prohibited is challenging a person i
because the person is a member of that group, The fact the prosecutor excused all
possible African-Americans is a probative circumstance. q More like this Headnote

Shepardize -Narrow by this Headnote
N

E

I ~ ,

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~ ~ ..

> Race-Neutral Strikes
~~y ~ ~,

HNIO ~' Peremptory Challenges, Race-Neutral Strikes ~
Although an isolated mistake or misstatement that the trial court recognizes as such is
generally insufficient to demonstrate discriminatory intent in the exercise of peremptory
challenges, it is another matter altogether when the record of voir dire provides no support
for the prosecutor's stated reasons for exercising a peremptory challenge and the trial +

j court has failed to probe the issue. Q More like this Headnote

Shepardize -Narrow by this Headnote . ; r

f

~ ~ ~ f 
~
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! Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Race-Neutral Strikes

HNII'i Peremptory Challenges, Race-Neutral Strikes
The defendant has the ultimate burden of persuasion regarding the prosecutor's
motivation for peremptory challenges. Q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Race-Neutral Strikes

HN12'~ Peremptory Challenges, Race-Neutral Strikes
A juror who distrusts both sides of a case may well be more likely to have a reasonable
doubt and thus be problematic for the prosecution. The fact that the juror distrusted all
attorneys involved in the criminal justice system, and not just prosecutors, does not
invalidate this reason. A prospective juror's distrust of the criminal justice system is a
race-neutral basis for his excusal. q' More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Race-Neutral Strikes

HN13+ Peremptory Challenges, Race-Neutral Strikes
A close and pervasive connection to lawyers and the judicial system is a legitimate and
recognized reason for a prosecutor to exercise a peremptory challenge. q More like this
Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges

> Race-Neutral Strikes

HN14~ Peremptory Challenges, Race-Neutral Strikes
A negative experience with law enforcemenfi is a valid basis for a peremptory challenge.
Q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~

> Race-Neutral Strikes

HNISj Peremptory Challenges, Race-Neutral Strikes
The prosecutor's demeanor observations, even if not explicitly confirmed by the record,
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not: di puted in the trial court. ~ More like this eadnote Y y
area ermissible race-neutral round for ' erem to -" excusal, especial) when the were

~ a'

~ Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Juries & Jurors ~ > Peremptory Challenges ~ > Prohibitions ~

HN16'i Peremptory Challenges, Prohibitions
A party is not required to examine a prospective juror about every aspect that might cause
concern before it may exercise a peremptory challenge. Q More like this Headnote

Shepardize' -Narrow by this Headnote ~, ;
~ ,

E

Criminal Law & Procedure > J,uries & 7urors ~ > Peremptory Challenges ~. j

> Proving Discriminatory Use.
I

HN17i Peremptory Challenges, Proving Discriminatory Use j
E The question on a claim of discriminatory use of peremptory challenges is not whether a ~

prosecutor should or should not have excused a prospective juror. It is whether th(s
prosecutor excused him or her for an improper reason. 'Q More - like this Headnote

Shepardize -Narrow by this- Headnote

~~ ~,
Evidence > Relevance ~ > Exclusion of Relevant Evidence ~ > [~~

Confusion, Prejudice &Waste ofiTime~ , ,

t Evidence > Relevance ~ > [~ Relevant Evidence.

i HN18'~ Exclusion of Relevanfi Evidence, Confusion, Prejudice 8c Waste of Time
No evidence is admissible except relevant evidence. Evid. Code, § 350. Relevant evidence
is evidence having any tendency in reason to prove or disprove any disputed fact that is of

G consequence to the determination of the action. Evid. Code, § 210. The. court in its
discretion may exclude evidence if its probative value is substantially outweighed. by fihe
probability that ifs admission will (a) necessitate undue consumption of time or (b) create
substantial danger of undue prejudice, of confusing the issues, or o~ mis{eading the jury.
Evid. Code,, § 352. In general, the trial court' is vested with wide discretion. in determining
relevance and in weighing the prejudicial effect of proffered evidence against its probative
value. Its rulings will nofi be overturned on appeal absent an abuse of that discretion. Q'
More. like this Headnofe

Shepardize -Narrow by this Headnote r

Criminal Law &Procedure > ..' > Standards of Review ~ > Substantial Evidence

> Sufficiency of Evidence ~

HN19`~' Substantial Evidence, Sufficiency of Evidence 1
To determine. whether sufficient evidence supports a jury verdict, a reviewing court
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reviews the entire record in the light most favorable to the judgment to determine whether
it discloses evidence khat is reasonable, credible, and of solid value such thafi a reasonable
jury could find the defendant guilty beyond a rcasonabl~ doubt. T-his standard of review
applies when the evidence is largely circumslan~ial and to review of special circumstance
findings. Q' More like this Headnote

~ Shepardize -Narrow by this Headnote

Criminal Law & Prac~dure > ... > Murder. > [~ Capital Murder. > Elements ~

HN20+ Capital Murder, Elements
In 1948, the robbery special circumstance did not apply whin a defendant's intent was not
to steal but to kill and the robbery way merely incidental ~o the murder because its sole
object was to facilitate or conceal the primary crimp. The special circumstance required an
independent felonious purpose to commit one of tl~~ listed felonies. Tn other words, a
kidnapping could nol be marely incidental to tl~e murder, with the murder being the
deFendant's primary purpose. The court has, however, ~aund sufficient evidence to support
a speciaE circumstance so long as ~her~ way a concurrent purpose to commit both the
murder anc~ one of the listed Felonies. The question is whether the defendant had a
purpose for the underlying apart from murder. It is only when the underlying felony is
merely incidental to the murder that kh2 Felony-murder sp~ciaf circumstance does not
apply, q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > ... > Murder. > ~' Capital Murder. > Elements

HN21'~ Capital Murder, Elements
Even if a defendant harbored the irtter~t to kill at the outset, a concurrent intent to commit

I an eligible felony will support the special circumstance allegation. Q More like this
Headnote

Shepardize -Narrow by this Headnote

Criminal Law &Procedure > Criminal Offenses ~ > Crimes Against Persons ~ > Robbery

HN22i. Crimes Against Persons, Robbery
Rab~cry is the ~elaniaus taking of personal property in the ~o~s~ssion of another and
against the person's wiEl, accompiisi~ed by m~a~ns of fare ar fear. Pen. Code, § 211. Tf a
d~F~n~ant does not harbor the intent to take anatl~~r's ~~-operty at the time ~I~e force or
fear is applied, the taking is a theft, nat a rabb~ryo q More like this Headnote

Shepardize -Narrow by this Headnote

Criminal Law & Prac~dure > ... > Murder. > d Capital Murder. > Elements

Criminal Lew &Procedure > Criminal Offenses ~ > Crimes Against Persons ~ > Robbery ~
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that the. defendant did not have an independent felonious purpose for committing ;.the
felony.

; .

CA(18)~ (18) Witnesses § 35=Cross-examination—Exclusion: of Evidence—Offer

of Proof—Scope of Direct.

Normally, a reviewing court may not consider a claim that the trial court erroneously
~ excluded evidence unless the substance, purpose, and relevance of the excluded evidence
r was made known to the court by the. _questions asked, an ofFer of proof, or by any other
j means (Evid. Code, ~ 354, subd. (a)). However, the rule does not apply when the
~ evidence was sought by questions asked during cross-examination or recross-examination
(§ 354, subd. (c)). Normally, if the. trial court excludes evidence on cross-examination, no
offer of proof is necessary to preserve the issue for consideration on appeal. This exception
applies only to questions within the: scope of the direct examination. If the evidence the
defendant seeks to elicit on cross-examination is not within the scope ofi the direct
examination, an offer of proof is required to preserve the issue.. To the extent People v.
Capistrano and People v. Vines suggest that a party must make. an offer of proof to
challenge on appeal a court's ruling limiting cross-examination, they are. inconsistent with a
Evid. Code, ~ 354, subd. (c), and the court overrules them. [Overruling to the extent
inconsistent: People v. Capistrano (2014) 59 Cal.4th 830 [176 Cal.Rptr.3d 27, 331 P.3d
201]; People v. Vines (ZO11) 51 Cal.4th 830 [124 Cal.Rptr.3d 830, 251 P.3d 943].]

.~ .. __. ___._ _ ._. _ .. _ _~ . _ ~.__ _ ~.......,._ _._._~..,. _.,.._._._~_ _ __ ,_. _. ~..._..~ .~. _ _ __.. _.._._. _. ~_~_s_._. ~.__. __ .

• ~r

Counsel:. Susan K. Stealer T, under appointment by the Supreme Court, for Defendant and

Appellant.

Kamala D. Harris ~ and Xavier Becerra ~, Attorneys General, Dane R. Gillette ~ and

Gerald A. Engler, Chief Assistant Attorneys General, Lance E. Winters., [*63] Assistant

Attorney General, Keith H. Borjon, Joseph P. Lee and Michael J. Wise, Deputy Attorneys

General, for Plaintiff and Respondent.

Judges: Opinion by Chin ~, J., with Cantil-Sakauye ~, C. J., Corrigan ~, CuellarT, Kruger.►.
and Baker, JJ. * ~ concurring. Dissenting opinion by Liu ~. J.

Opinion by: Chin

Opinion

[***389] [**318] CHIN, J.—A jury convicted defendant, Warren Justin Hardy, of the first
degree murder of Penny Sigler with the special cireumstances of murder- committed during the
commission of robbery, kidnapping for rape, rape, sexual penetration by a foreign object, and

§§ ubd. (a)(17)► (18).) ~ The jury alsothe infliction of torture. Pen. Code 187 189 190.2 s
found that defendant was an alder and abettor and either had the intent. to kill or was a major
participant who acted with. reckless indifference [**390] to human life, but it did not find that
he was the actual killer. In addition, the jury convicted defendant of robbery,' kidnapping for
rape, rape, rape in concerfi, [****2] sexual penefiration by a foreign objecfi, sexual penetration
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Tl~e jury must render a general verdict, except that in a felony case, when they are in
doubt as to ~h~ legal effect of the facts proved, they may find a special verdict (Pen. Code,
§ 1150). A specie( verdict is that by which the jury Find the facts only, leaving the
judgment to the court. It must present the conclusions of fact as established by the
evidence, and not the evidence to prove them, and th~5e conclusions of fact must be so
presented as that nol-hing remains to the court but to draw conclusions of law upon them
(Pen. Code, § 1152). Special verdicts are permissible so fong as they do not interfere with
the jury's delib~ra~ive process.

CA(14)i (14) Criminal Law § 9—Mental Stafie—Specific Intent—Aiding and

Abetting—Torture.

Aiding and abetting liability and torture both require a specific inl-enL. Torture requires tl~e
intent to cause cruel or extreme pain and suffering fot- the purpose of revenge, extortion,
persuasion, or For any sadistic purpose (Pen. Code, § 206). Aiding and abetting liability
rEquir~s the intent o. purpose of committing, encouraging or facilitating the commission
of the offense. Torture in violation of Pen. Code, § 206 was not added to the list in Pen.
Code, ~ 189, of predicate Felonies far first degree murder until 1899.

CA(ZS)i (15) Criminal Law § 250—Trial--Instrucfiions—Lesser Included Offenses.

A trial court has an independent akaligation to instruct the fury an all lesser included
~ oS-~ens~s the evidence warrants, ~vcn against the defense's wishes. Svch instructions are

rec~t~ired whin, bUt only wf~~n, a jury coup' reasonably conclude that lh~ defendant
committed the lesser offense but- nod the greater one.

CA(16)+ (ifi) Kidnapping § 15--Asportation.

Thy rule for aggravated kidnappi~~g iG that tfie i~~avem~~nfi must nod be m~refy incidental to
the commission of the rabvery, and must ~~+bst~ntiafly increase tie risk of harm aver and
above that necessarily present in t11e c~im~ of robbery its~If. This r~al~ a~~li~s to oti~er
dorms of aggravated kidnapping, including kidnapping for rake. By contrast, asportai:ion for
purposes of simple kidnapping used ~o b~ exclusively based an distance.

[*62] CA(17)i (17) Homicide § ~~~1,.4~--~~~tRi Penalty—Special

Circumstances—Felony Murder—Instructions.

The ind~pend~nt f~lanious p~ui-~os~ rule is not an element o~ tl~e felony-murder special
circumslanc~, ors which a court must i«struct in every case in ~r1~icl-~ the special
circumstance has been alieged~ The rule merely clarifies tl~e scale of the requir~m~nt that
the murder must I~av~ taken place during the commi~sior~ of a felony. A trial court has no
duty to instruct an t1~~ in~'~p~nden~ ~eloniou= ~~rpos~ ruf~ unless the evidence supparis ~n
infer~r,cc that the deFendant might have intended to murder the victim without having an
independent intent ko commit the specified felony. Put in affirmal-ive terms, a caur~ has a
duty ~a instruct l-i~e jury, an its own motion, that the felony cannot have been m~r~ly
incidental ~a tl~e murdAr when them is evidenC~ From which the jury could have inf~rre~
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by a foreign object in concert, and torture of Sigler. (§§ 206, 209, subd: (b)(1), 211, Z61, subd.
(a)(2), 264:1, 289, ̀subd. (a)(1).) In connection with the rape and sexual penetration
convictions, the jury found-true that defendant kidnapped and tortured Sigler. (§ 667.61, subds.
(a), (d).) The jury found not true or did not reach averdict on allegations that he personally
used a deadly and dangerous weapon in connection with the charges. Defendant'admitted a
prior robbery conviction.

After a penalty trial, the jury returned a verdict of death. The trial court denied the automatic
motion to modify the verdict and imposed a judgment of death. This appeal is automatic.

We affirm the judgment. .4

I. THE FACTS

The .evidence showed thafi defendant.. and two other men, Jamelle Armstrong (defendant's half
brother) and Kevin Pearson, killed Penny .Sigler during a robbery and sexual assault. The crimes
took place on the night of December 28-Z9, 1998, by a freeway embankment in Long Beach.
2i

A. Guilt Phase

Sometime after 10:00 p.m., December 28, 1998, Sigler left her Long Beach home with six
dollars' worth of food stamps her roommate gave her to buy [*64] soda and candy. Sigler's
nude body was discovered the next day on an embankment of Interstate. [****3] 405 near the
intersection ofi Long Beach Boulevard and Wardlow Road, less fihan a mile from her [**319]
home. Her body was near the bottom of the embankment, separated from the streets by a
drainage ditch, and, above the ditch, a nylon mesh fence supported by wooden stakes. Near
Sigler's body was a shoe, a broken stake, and other debris, and blood was in the surrounding
area.

Sigler suffered extensive injuries. The medical examiner counted 114 injuries, including at least
10 skull fractures that appeared to have been inflicted before death. Other injuries included
blunt force injuries to her face, neck, back, chest, abdomen, arms, and thighs, a partially torn
right ear, bruising and bleeding of the neck, broken neck bones, a broken rib, a chipped tooth,
and bite marks on her breast and knee. Sigler also had bruising and lacerations on her internal
and external genitalia, perineum, and anus. Some of the injuries, such as the chipped tooth and
the lacerations and bruises to 5igler's genitalia and anus, were consistent uvith having been
caused by a wooden' stake.. A wood splinfier was_ recovered from. her vagina. Deoxyribonucleic
acid (DNA) from one of the bite marks matched defendant. The medical examiner [****4]
concluded thafi blunt force trauma 'was the major cause of death, but he also found signs of
asphyxiation.

Police recovered the cover of a food stamp booklet near Sigler's. body. Through the' booklet's
serial number, detectives traced the food stamps to a nearby grocery store. The sfiore's
manager recognized defendant as a regular customer, and remembered that around the time of
the murder defendant had purchased food using [***391] food stamps. Detectives executed a
search warrant of defendant's home, recovering a pair of shoes with a sole pattern consistent
with marks found at the scene, a leather jacket with blood stains, and other articles of clothing.
DNA on the jacket and other clothes in defendant's home matched that'of Sigler.'

Detectives interviewed defendant the day of the search. He made three unrecorded statements
and one recorded statement based on his third unrecorded statement. In his firsfi two
statements, defendant denied being involved in Sigler`s death. After being told that Armstrong
was also in custody, defendant became visibly upset and related a third version of evenfis.
Portions of the transcript and recording of -this statement were provided to the jury.
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According to this statement, [****5] as supplemented by later statements to the detectives,
d~fendanl was at a friend's homy the night of Sigler's death where he, Armsfirong, Pearson, and
others were drinking. Def~nda~t, Armstrong, Pearson, and twa others left around ~.1.Q0 p.m.
The two others took the "Metro" southbound, while deFendanfi, Armstrong, and Pearson took i~
northbound to Long Beach. As the three were walking to a bus station along Long [*65] Beach
Bauleva~rd, they noticed Sigler across the street and, unprovoked, heard her yel6 a~ them, "Fuck
you, niggers." Tire three crossed the sfireek to confront- Sigler; for defendant, something
"clicked" when he heard the slur.

Once they reachLd Sigler, everyone began yc(ling at one another. In the process, Sigler
grabbed a~ defendant, and h~ bit her on her breast in self-defense. Sider fihen slapped him in
the face. Pearson told defendant and Armstrong to bring Sigler over fihe fence ~ha~ ran aiang the
freeway embankment; defendant ca~ld not recall how they managed to do so. Pearson thin
ordered Sigler to lie down, and ordered defendant to remove her shoes. Defendant left to throw
away Sigf~r`s sloes as Pearson removed Sigler's pants, but in the process tripped and dra~~ed
one of ~'° ~~ ° ~~~~]~ the shoes. Whey h~ returned, ~eFendant saw Pearson on fio~ of Sigler, and then
Pearson ordered Sigler to ora!!y copulate him. Still angry from earlier, defendanfi punched Sigler
in the jaw twice. Sig(er reachEd out her hand to him and asked for his help, but he did nofihing.
Armstrong then appeared carrying a wooden stick, which he gave to Pearson. Pearson hit Sigler
in the fiac~ with the stick, then stomped on her with his boots.

Defendant gathered t~~ clothing and one sloe info a plastic bag he found nearby ar~~ climbed
hack aver the fence w~lh Armstrong and Parson. Looking back at Sigler's body, h~ saw a stick
protruding from SigBe~-'s vagina. H~ returned to Sigl~r's body to r~m~ve the stick. De~'end~n~
gave inconsistent s~at~m~nts as to what happened to the stick: in one versionf he th~~~v~t it into
fh~ parking lot; in another, t~~ threw it into a dumpst~r; and [**320] in a third, he gain i~ to
Armstrong, who put it in a dumps~~r,

Thy thrc~ boarded a bps, transfQrred ~o anatt~er bus, ar~d went la defendant's homy,
Somewhere along lt~~ wayf f=earso~ discardEd the bag with Sigler's clothes. All three ~ef~ their
clothing at defendant's home. Defendant claimed Pearson threatened to kill him if h~ talked.

L '"~ ~'} ~~ The defense cross-examined proseccation witnesses but did not pre~enl any witnesses
of ifis own. DeFendan~ stipulated tl~al h~ had a prior attempted robbery conviction.

I3, nenalf~y Ptta~~

~~. Prosecution e~rdd~nc~

Cory Garro k~ss~ified regarding the facts f~~hind ~I~e prior at~emp~~d robbery convict~or~e
~'}:*392] Ong r~igh~ in D~ce►r,ber 1996, a~ Gai-ra and his wife w~r~ walking to Cilcir hotel in

Lor~~g beach, ~~~~~ min ~ccost~d ~h~~. Or~~ aF the rn~n (not d~f~ndant) pr~~~~d ~ gur, to
~a~r~~o's cf~est. T~~~ men d~mared`d Garro hand [*66] aver his wa![et~ v~~h~le one m~r~ re~nav~~
Gar~-o's vuallcl, ~nalher tried la take h,is wii~~`~ parse. She screamed, causing tl~e mcn ~a flee.
~~f~ndant lair told po~lAce that h~ and t~va o4:h~r men had ati.cmpt~d to rob Garro end f~is v~rif~.
Ong of the athcr r~~n held the gur~o

On A~ri1 11, 19 6, polio respond~cl to a call from def~nd~nt's r~sid~nce in Long Bach. There,
~h~y found def~ndanfi's young son bleed~ t~g from a two-inch p~nctui-e wound an the back of his
leg. D~~~ndar,t repeatedly told his son to gay that tl~e injury I~ad been an accident. Defendant
gave conflicting accounts of whit had i~~ppened, bit ultimately he told a palic~ ~etectiue tl~a~
he hack a k~n~Fe in f~is front docket v~ith 11~e blade pointing upward. [~"***8] tNhen defendant
went to say goodbye to his son, he 1ifl~d him up and yet him an his lap, causing the knife to
stab him. He had forgotten abort the knife. Pofic~ found a bloodstained knife with alive-inch
blade in a kitchen drawer.

Monty Gmur, uvhas~ house de(enda~t lead visited beFore Sigler`s death, testified that defendant,
Armstrong, Pearson and another rnar~ had been working in Gm~r'~ music audio the evening aF
the murder. At some ~oinr, d~Fenclant i~~ and refiurned with alcohol, which h~ drank with the
other min. Defendant and the otl~~rs w~rc at Gmur's Douse (or lhre~ to four hors; Gmur was
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in another part of the house much of -this time. Gmur believed that defendant and the' others
had been drinking, as they showed signs'of intoxication and the alcohol bottles were empty.

Teddy' Keptra, Sigler's son, testifred about the. impact of her murder on him. He had been 16
years old when his mother died, and subsequently dropped out of high school and had difficulty
holding a job. He missed his mother and thought of her daily.

2. Defense evidence

Friends, relatives, and mental health experts testified regarding defendant's childhood,
upbringing, and character.

Defendanfi's mofiher, Pamela Armstrong, [****9] testified that she and defendant's father had
been together~for three years until Pamela discovered that the father was having a baby with
another woman: She gave birth to defendant in an attempfi to gel his father back, but the father
abandoned her and defendant. Defendant was born with numerous birthmarks, as well. as with
an eye fiha~ turned fio fihe side. Defendant had corrective surgery for the eye as a child. His
vision problems caused him to be clumsy and have difficulties at school, problems that the
surgery alleviated buf did not eliminate.

~*6~~ a

Pamela married Armstrong's father, when defendant was one year old, and gave. birth to
Armstrong when defendant was four or eve years old. Armstrong's father was abusive toward
Pamela. Although. he initially treated defendant well, he increasingly favored Armstrong over
defendant as they grew older. ,Both Pamela and Armstrong's father drank and used drugs, and
the physical abuse worsened, On occasion, the teenaged defendant would try to intervene by
hitting Armstrong's father and telling him not to hurt his mother. Between his learning
disabilities and. his deteriorating relationship with his;stepfather, defendant's. grades worsened,
and he eventually [****10] .dropped oufi of [**3.2.1]. school. Instead, he spent his time with
gang members.

Defendant's family pastor, Albert Scales, testified that defendant had been swell- [***3.93]
behaved child at church, and thaf he had never seen him act in amean-spirited manner. Scales,
counselled defendant's mother and stepfather, and was aware that there were drinking
problems in the home, that defendant. was not well. cared for, and that his stepfather was
violent towards his mother.

Dr. Carl Osborn, a forensic psychologist, opined that defendant had never ~t in at home or
school. Defendant's stepfather was a heavy drinker and drug user who was abusjve towards
defendant's mother, who also. drank heavily. Defendant became his mother's caretaker, yet his
mother generally sided with his ,stepfather, leaving defendant feeling unwanted. His home
environment was surrounded by violence; his mother and stepfather were violent, his sfiepfather
was involved in gangs, his aunt had been raped and had been involved in a knife fight with his
mother, and the neighborhood was the site of several shootings. Once, a man was gunned down
in front of defendant's house while. defendant was watching. At school,. defendant was small and
had a birth defect [****li] fihat caused severe learning disabilities that were never identified
or corrected. Other students- consequently picked on him, and his academic performance was
poor. In Dr. Osborn's view, defendant desperately sought support, a role model, and a place to
fit in.

By age 13, the two bright spots in defendant's life were that he showed some athletic talent and
was involved in choir at church. But when he was 13, he had to choose between football and
choir. Pastor Millard .lackson told him that if he chose choir, he could go to Disneyland. Because
he hated spending time at home, he spent several nights with Jackson. Defendant claimed that
Jackson molested him, specifically, that Jackson fondled defendant while he ejaculated.
Defendant began a downward spiral after this, hiding behind alcohol and' with his only sense of
self-worth coming from his gang involvement.

Dr. Osborn .opined ;that. defendant's alcoholism stemmed from a dysthymic disorder—defendant
was initially unable to recall a time when he had been [*68] happy. Defendant continued to
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drink even while in jail, and the combination of dys~hymia and alcohol led to explosive
di5inhibition, causing violenfi and impulsive tendencies to manifest themsePves. ['~~"~*12) Those
tend~ncics were occasionally directed against defendant himself. His mathe~r l~stified that at
age i6, defendant ran away From home and reported having suicidal l-houghts. Tiyarie Felix, the
mother of defendant's. cl~ildren, testified that defendant demonstrated suicidal tendencies three
times, once pulling a cord tight around his neck, once putting a gun to his head, and once
throwing himself in front of a car. These tendencies, in Dr. Osbarn's opinion were consistent
with defendant's dysthymia and alcoholism.

Fe(ix also testified about defendant's problems with alcohols The twa met when they were 18
years old, at which time Felix had two sons from a prior relafiion~hip. (=efix then had two more
sons with defendant. Defendant loved all four of her sons equally, and treafi~d them well. But
defendant could b~ abusive towards Felix when he drank. Despite recognizing khat his violence
was linked to his drinking, defendant conkinued to drink. Eventually, Felix asked him to move
out Felix also l-esti(ied about the incident in which defendant's son vras cut in tf~e back of his
leg. Immediately after kh~ incidenfi, her son told her it was an accident.

Witnesses also testified that defendant was ~' ° ''' 13~ a follower, not a leader. James Johnson
ran a communiky training program that defendant completed. Johnson testified that deFendant
lacked initiative, but was willing to learn and seemingly wanted [***394] a job to support Isis
children. Following the program, defendant worked for Johnson for about a year installing toilel-s
until Jflhnson's company went oul- of business. During that time, defendant worked well, but he
still tended to be more of a follower than a leader. Felix and Scales supported this view. Dr.
Osborn d~t~rmined that defendant had an I.Q. of II3, putl-ing him in the 13th percentile of the
general popuialion. B~s~d on his intellectual abiEities and background, Osborn believed that
defendant [**322] lacked the "horsepower" to I~ad on the streets.

Bayed en his sessions with d~~endant and review of tl~e records, Dr. Osborn came to three
conclusions regarding 5igler's death: The crimps would have been out of character for
d~~endant had h~ been sober; d~f~ndanl actively participated but was dominated by Pearson
and Armstrong; and L-hey wire crimes of passion due to defendant`s intoxication, because
drinking caused de~~ndant to become violent or suicidal.

Dr. Gordon E'Iotkin, a medical doctor, testified I '°` "'` ~ ~i ~ j filial Sigler`s autopsy toxicology report
showed that shy had ingested metham~hetamines and alcal~al before her death. ~th~r records
showed that she had been diagnosed with depression. Methamphetamines, alcohol, and
depression in combination [*69] could cause a person to have poor impulsivifiy and suffer loss
of judgment, and could cause that person to have increased agc~r~ssion and possibly act
violently.

Dr. plolkin also t~s~ified that de~~ndant's repart`d alcohol abuse and drinking on the night of
Sigf~r's death could have meant that he was so intoxicated that he did nod rem~maer what
happened. Nis intoxication could have aggravated any violent tendencies and r~duc~d impulse
c~nlrol, Because defendant i-~membered some detaiEs about the night, including mundane ones,
Dr. Plotkin did not. tl~in!< defendant had blacked out.

Robe: brace, a Los Angeles County deputy District Atfiorney, testified regarding d~f~ndant's
cooperation during a murder prosecution in 1997. Defendant had wifiness~d a sllaoting between
rival Crir~s and Bloods gang m~mb~r~. I-ie cooperated with the prosecution to identify suspects
and did not recant or change his testimony. His k~stimany, which put his life in danger, was
n~c~ssary ['~ '~ } '=15] to obtain convictions for conspiracy to commit murder against Cris gang
members. Defendant himself was a m~mb~r a~ the ~31oad5.

3. Pros~cutiorr rebuttal

Monty Gmur testified that ~t one point during the evening de(~ndant and Pearson asked to use
his music studio to "jump in" or initiate someone into a 4ang, bui Gmur reused.

The prosecution presented evidence about an incid~~t on a bus the night o(Sigl~r`s death. Thy
bus driver tesliFicc! he kicked u~ three young African-American m~n~ whom Ise could not
identify, near Wardlow Raad and Lang Beach Baul~vard after midnight. One of them argued
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over the fare, and the three argued among themselves and a fourth African-American man
about gangs. Defendant later told a detective he was involved and the dispute was over Crips,
Bloods, and gang colors.

Pastor Jackson, the pastor defendant claimed molested him, testified that, after Sigler's death,
he spoke to defendant and defendant's mother about the allegation. Jackson had counselled
defendant as a young teenager, and defendant had occasionally sfiayed at Jackson's house in
the spare bedroom. ]ackson denied molesting defendant.

Sergeant Steve. Newman of the Los Angeles County Sheriffs Department testified [****16]
[***395] regarding gangs. He explained fihat "jumping in" was an initiation process in which a
new gang member would be beaten for one. to three minutes. Newman testified that a tattoo
defendant bore indicated that he was [*70] a member of the Bloods. Although. the Bloods
might frown on a member testifying against the Crips, as defendant had done, it might be
tolerated.

II. 3URY SELECTION ISSUES

A. Excusal for Cause of Two Prospective Jurors

Defendant contends the trial court improperly excused two prospective jurors for cause due to
their views on the death penalty in violation of his Fifth, Sixth, Eighth. and Fourteenth
Amendment rights.

CA(1)~ (i) "HNI f A prospective juror in a capifal case may be excluded for cause if his or
her views on capifial punishment would "prevent or substantia((y impair the performance of his
duties as. a juror in accordance with his instructions and his oath."' (.Wainwright v. Witt (1985)
469. U.S. 41Z, 424 [83 L. Ed. 2d 841, 105 S. Ct. 844].) Prospective jurors may nofi know how
they will react when faced with [**3Z3] imposing the death sentence, or may be unable,to
articulate, or may wish to hide their true feelings.' (Id. at p. 425.) Accordingly, 'deference must
be paid to the trial judge who sees and hears the juror' and must determine whether the
'prospective juror would be unable to faithfully and impartially apply the [****17] law.' (Id. at
p. 426.) We apply this standard to determine whether excusing a prospective juror in a capital
case for cause based on the prospective juror's views on capital punishmenfi violafies the
defendant`s right to an impartial jury under article. I, section 16 of the California Constitution.
[Citations.]

HN2~ ̀""On appeal, we wi11 uphold the trial court`s ruling if it is fairly supported by the record,
accepting as binding the trial court's determination as to the prospective juror's true state of
mind when the prospective juror has. made. statements that are conflicting or
ambiguous."' [Citation.] "'In many cases, a prospective juror's responses to questions on voir.
dire will be halting, equivocal, or eves conflicting. Given the juror's probable unfamiliarity with
the complexity of the law, .coupled. with the stress and anxiety of being a prospective juror in a
capital case, .such equivocation should be expected. Under such circumstances, we defer to the
trial court's evaluation of a prospective juror's state of mind, and such evaluation is binding .on
appellate courts.""' (People v. Souza (2012) 54 Cal.4th 90, lZ2 iZ3 [141 Cal. Rptr. 3d 419,
Z77 P.3d 118].) _

g right v Witt, supra,. 469. U.S. 412, shouldDefendant,first ar ues the test established, in Wainw
be modified. However, the United States Supreme Court established that test., If fi is to be

led, it is up to that court [****18] to do so, not this court. (People. v Rices (2017_) 4
Cal.S
mo if

th 49, 79-80 [226 Cal. Rptr. 3d 118,,4,06 P.3d 788].)

[*7'i]

Defendant also argues the trial court- erred under the Witt standard. We disagree. We discuss
the two prospective jurors in question:
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10 Thy First Prospective Juror at Issue

David D. wrote on the jury questionnaire that he "would initially fie leaning towards the defense.
I have developed a mistrust of prosecutors." He "abharre[d]" the death penally< He was
"sl-rongly against it"and viewed it as "cruel and unusual." He slated that the "death penalty is
out of step in a modern society as ours," and that it was For the purpose of "revenge" or
"political" reasons. He also [***396] felt that "the killing of any human being diminishes us alI
and goes against the laws of nature and man," and that "only the most barbaric countries on
earth still impose it."

In respor~se to the quesfiion whether he could vote for the death penalty, he responded "no." In
response ~o the question wh~th~r he could vats for life in prison, he responded "yes." Ne wrote,
"I'm not pure," to the question whether he wocald '~automalically vofi~ For life without the
possibility of parole, in every case regardless of the evidence presented to you?" In response to
khe c}uestion whether he would "always vote against death, ['{ °` ° ' 1~] no matter what the
evidence might be presented or argument made during a penally trial," he answered "no."

During vain dirE, David D.'s responses were somewhat equivocal. The court asked him whether
!~~ could keep an open mind in the penalty phase; h~ answered, "I believe I can." When the
prosecutor asked him whether h~ could impose the death penalty, he responded, "I'm not sure.
I think I have to sit in Chat jury room and make that decision at the lime of the deliberations."
Then he ~xpress~d the opinion that tine death penalty is barbaric, but he believed he could
im~os~ it "i~ ifi was necessary to follow the law, and the law said this was the only answer to this
case." H~ could impose it only "if it was clear-cut khat the !aw—the law made it very char that
the death penalty had to be imposed. I don't feel that I'm above the law. However, I hold these
canvicl-ions very strongly. I think i~ ~ gat in the jury room and it became very clear there was
only or e answer, l believe I could impose lh~ death penalty. ..."

The l-rial court explained that "the Iaw doesn't gay that you have ~o impose the death penalty. I
won't be~ telling you. You will be telling me. Basically, l-he court will U~ asking ['' ̀ *'~*20] what is
the appropriate penalfiy."The [' } 324 prosecutor added, "The court is not going to tell you it's
a char-cut in this circumstance. You vole for death in this circumstance [or] you vote for fide. It
is subjective. Qo you believe that you can impose death?" David D. responded, "I believe—~I
believe I could. It ti~ould be very diffiicuIt for me. I wou{d have to [*72] have almost everyone
on tl~~ ju3y trying to convince me that it would b~ essential or necessary ~a impose death."

D~f~ndant's attoi-n~y explained la David D. that ~ei~her the court nor the law wou~fd ever
require a death sentence and asked whether he could vote for the death p~nal~y. The juror
responded, "I'm trying to figu~~ out. This is a huge question. Can I have a couple days to think
about it?" He way. told no. Lahr, he said, "If the law states one rl~ing I world fey! compelled to
follow the law." Wf-~cn ~h~ court reiterated that fihe law will never compel a death verdict, he
said he could vote faa- the death penalty "if fih~ other jurors were ably to convince m~ ~o vote for
the death penalty, ~ would do it, yes."

Later, ~rv}~~n d~f~nse counsel asked vvhz~hvr he could "camp l-o a conclusion, afit~r hearing the
evidence in the pena(t.y pf~as~s, that [' '~" ' 21] this was a case uvl-~ich called for tl~e deatfz
penalty," David De responded, "I could, yes."

Tf~~ prosecutor challenged David D. for cause. The court grGnted lh~ challenge: "I sort of }zav~ a
two-Fold problem with this juror. One is based on his answers. /fit- least initially, it certainly
a~~eared that Isis views would pr~v~nt ar subskantially impair leis performance as a juror, in
a.ccardanc~ with the law. So it would s~cm at kne outset, that fie probably could not impose the
death penalty no matter tl~~ circumstances. TINA =~cond problem that T have, if h~ way a juror
and tli~ jury did impose death, I'm nafi sure that that verdict [***397] would be worth much
~~cause h~ told us repeatedly if it comes back with the death verdict lha~ means it people
voted Cot death and so did he. So I don't think he will be f-~elpful or useful l-o us in this caGe. So
I'm going to grant the People's cf~allenge for cause."

The record supports this ruling. Thy court reasonably found ll~at the juror's views in opposit?on
of tl1e~ death penalty would "prLv~nt or substantially impair" his performance as a juror in
defcndant'~ case.
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Defendant argues"thaf David D. stated numerous times thafi he could follow the law and vote for
death. But he [****2Z] also made clear that he could impose the death penalty only if the law
compelled him to do so, even when the attorneys and the court repeatedly explained to hfm
that the law would never require a verdicfi of death. (See People v. ̀Bryant, Smith and Wheeler
(2014) 60 Cal.4th 33.5, 40Z .[178 Cal. Rptr. 3d 185, 334 P.3d 573] [trial court properly
'dismissed a potential juror based partially on her statement that she would vote -for the death
penalty only if the law required her to do sod.) Yet when the juror seemed to understand the
law correctly, he was unsure if he could impose the death penalty, .stating, "I believe—1 believe
I could. It would be very difficult for me."

In atldition David D. stated several,. times that he would only vote for death if the other jurors
were able to convince him thafi death was the appropriate [*73J outcome. When -the court
stated that a death. verdict would not. be "worth much," 'tt appeared to mean that had David D.
been on the jury, a death verdict would not have reflected a unanimous decision to impose
death, but rather an li to 1 vote if David. D. voted for death only because he felt pressured to
do so.

The record supports the court's ruling excusing this juror due fio his views on the death penalfiy.

2. The Second Prospective Juror at Issue

With respect to the death penalty, Kirk F. [****23] stated on the questionnaire that it was a
"tough moral decision." He stated that while when he was "younger [he] was for the death
penalty, as [he] grew older [he was] more unsure." He went on to state that he felt the death
penalty is used "too seldom." Nevertheless, he stated that while he supported the death
penalty, he "may not be able to make the final decision for the penalty." He wrote thafi "taking
of anofiher person's life, based on judgment, is difficult from my religious experiences and social
awareness." He also indicated that he could not sefi aside his religious beliefs, explaining that he
[**325] would "try to set aside beliefs but [he could not] say for certain [he would] be able
to."

When asked if he could, in the appropriafie case, "rejecfi[] life in prison without the possibility of
parole' and vote] for the death penalty," he said "no," but explained that he "would need to'see
the details and the level of involvement as compared to the others." He also indicated that he

p y the possibility of parole.would not automatically vote for either the death enalt or fife without,

During voir dire, Kirk F. initially staled that he would "try to" keep an open mind and decide
between the two penalties. [****Z4] He explained: "Of what I've seen of the case so far, I feel
strongly more about the death penalty ... ." Nevertheless, when the courfi asked whether he
would be able to keep an open mind because he "hadn`t firmly fixed in [his] mind what the
penalfiies would be ... because [he] hadn't heard .„ the evidence," he replied that yes, he would
be able to do so.

His answers to 'questions the a~orneys posed were more equivocal: When defendant's
[***.398] afitorney asked whether he could vote for death if this was the appropriate case in
which to do so, he replied, "Right." But later he indicated that_ his religious upbringing 'might
interfere with his ability to do so. "I don't know what will happen when I actually try fo make
the decision, whether I'll just look at what is there or my personal beliefs wil!—." When defense
counsel interrupted to ask what those beliefs were, he mentioned his Lutheran [*74]
upbringing and said, "I guess it's kind of uncertain for me. I :don't know, exacfly, where I
stand." He said he had beliefs about "taking someone else's life or making that decision to take
another person's life."

When Kirk F. indicated fihat his hesitancy to vote for the death penalty would be due to
lingering [****25] doubt about defendant's guilfi, defendant's afitorney told him that "this case
isn't like that. ... There is going to be physical evidence, DNA evidence, confessions ... coming
out of the mouth of my client as to what he did, and about. his involvemenfi. This is not going to
be that kind of case where you go, oh, maybe the witness was lying ̀ and ,maybe really he wasn't
there, or that kind of thing. ... So try to think of it in removing any doubt- about fihe acfival guilt,
now we're just talking strictly about the penalty. With that removed and just thinking about the
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penalty, would you b~ able to make a decision considering death or life?" Kirk F. replied, "Yes, If
I was comfortable with that, yes,"

On questioning by the prosecutor, Kirk ~. said the Lu~~~eran faith is against imposing the death
penalty. He could not gay for certain that }~e could set aside his persona) b~Ii~fs.

The court excused Kirk F., stating, "It would appear to me that the juror's views on capital
punishment would pr~venk or substantially impair the performance of his duties if h~ was a
juror, in accordance with tn~ law. So we'll ~xcus~ that juror.°'

This record also supports this ruling. White Isis nega~iv~ views tavdard ~ ̀~`~ ~ '° ~ ~ the death
penalty were less clear than ~Ilo~e o~ David D., he was unable or unwilling to ~~ate une~uivacaliy
that he would be able to sek aide his personal b~lief~ and vofie for the death penalty in an
appropriate case. H~ gave conflicting answers with respect ~o his feelings about the death
penalty. While h~ believed it was not imposed enaugl~, he could never say whether he
personally could vote for' death. He stated he was net religious, but also that he felt he could
not set aside his Lutheran faith, which he believed was against the death penalty. AI( of phis
supported the court's fiinding of substantial impairment-.

B. Prosecutor's Use of Feremptc~ry Chall~ng~s

Defendant, who is AFrican-l~c~nerican, contends the prosecutor improperly used peremplary
challenges to excuse African-/~merica~s dui to their race in violation of Batson v. Kentucky
(1986) 476 U.S. 79 [90 L. Ed. 2d 69, 106 S. Ct. 1712] and People v. Wheeler (1978) 22 Cal.3d
258 [148 Cal. Rptr. 890, 583 P.2d 748].

[*75]

i. Procedural Background

The prosecutor exercised five peremptory ci~all~nges during selection of the original 1Z jurors,
one to exct~s~ Frank G., tn~ only [="~'~326] African-American who was available during kl~ai: part
of jury sef~cfion. S1~e exercised ail four of her perEmptar-~r cl~~il~nge~ while picking al~ernat~s,
two to excuse Darin B, ana Marion f-~. r the First tvvo African-Americans [~~***27] ~~rho b~cam~
av~ifa~le daring lhav part ~F juryf s~lect~on. The ~~rosecc~ta~ fiw~c~ gassed with Marion !-1. in f~r~
box, thin challenged her abler tl~~ ~cf~ns~ ~x~rcised i:u~a additional challenges. /-~ft~r bo~E~ sides
exl~ia~€sf:~d their [***399] p~r~mptory challet~g~~ far alternat4s, ~n African-American was
s~~~~d ~s tie Fourth and final a!t`rnafe.

/~ft~r ih~ alternates were selected, def~a~dant aL~j~ct~d ll~ai: the prosecu~~r hid ~x~rcis~d her
cl~alfe~g~s against African-Amd~~~icans for rea~or~s of gi-c~up bias. I-~c r~ot~d that fihe p~~os~cutoi~
1-~ad c}~all~ng~c3 ail three Afri~ar,-l~r~~;~icans Thal shy could have cha~leng~d. The pros~cutar
argued fihat dei~nc~~nt had nc~t es~a~@fished a ~~rim~ Facie case, bar before l-he court ruled o~ t~~c
mat'cer, shy ~ra~un~:eer~d to give I~er r~a~ans for ~11~ cf~all~n~es. Afar sl~~ give t~~r reasons as to
a{0 thr~~ j~arars, t}~~ court asked d~f~ns~ ca~ns~l, "Did you wart f:o respond?" Dcf~nse counsel
~nsw~r~d, "~l~,'"

The court then d~naed the motion. "Tl~e co~~~f: doeGn`t believe thafi th~r~ is sufifici~n~ showing to
meet the prima facie finding. Even iF kl~~ cau~-~ had reached that poinfi, the prosece~tioa~ has.
explained race neut-~ al reasons for ~xcusinc~ t~~e~ jurors. And, naturally, the explanation doesn't
Dave to be any ['~ ~~ ~` ~`~~] thai the ca~art would dog if ~h~ courfi was sill a lawy~r< But k~~e only
one that was kind o~ out o~ t~~~ ordinary For tf~~ court, was as to the alternate, and I'm not even
sure iF there has ever been a case that addresses hove Wheeler v~roufd apply to ali.ernates. Tt's
unlikely that we'll use any aF the ~I~ernates in fihi~ case, and even mare unlikely fihat w~'I! get to
alternate Na. 3. But, nanethe~~ss, just b~c~use of ~h~ Fact when I was a lawyer, just because I
might not have done ti~at, doesn't mean that the reasar~ is not sufficient pursuanfi ~o VVheeler.
Sa the Wheeler rno~ion is denied."
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2. Applicable Lega! Principles

CA(2)f (2) "HN3f The United States and California Constitutions prohibit exercising
peremptory challenges based on race. When adefendant- alleges discriminatory. use of
peremptory challenges, the defendant must first make a prima facie showing of impermissible
challenges. If the trial court finds a prima facie case, the prosecutor must-then state
nondiscriminatory reasons for the challenges. At that point, the trial court must determine °
whether the reasons are credible and. whether the defendant has shown purposeful
discrimination under all o~ the relevant circumstances. The defendant has the
u{timate [****29] [*76] burden of persuasion." (People v. Melendez (2016) 2 Cal.Sth 1; 14
[211 Cal. Rptr. 3d 49, 384 P:3d 1202].) "The ~Constitutlon forbids striking even a single
prospectiV j 

rY P. P ,,, 
t 

_ 
C ), _578 U.S.e uror for a discriminato ur ose. Foster v. Chatman 2016

[195 L. Ed. Zd 1, 136. S. Ct. 1737, 1747], quoting Snyder v: Louisiana (2008) 552 U.S. 472,
478 [170 L. Ed. 2d 175, 128 S. Ct. 12031.)

~ ~

"At the third step of the Batson/Wheeler analysis, the trial court evaluates the credibility of the
prosecutor's neutral explanation. Credibility may be gauged by examining factors 'including but
not. limited to ""the prosecutor's demeanor; by how reasonable, or how improbable, the
explanations are; and by whether the proffered rationale has some basis in accepted trial
strategy."" [Citation." (People v. Gutierrez (2017) 2 Cal.Sth 1150, 11.68 [218 Cal. Rptr. 3d'
289, 395 P.3d 186].)

HN4.* Here, the court found no prima facie case, but only after the prosecutor had stated her
reasons for the challenges. In this situation, "we infer an'implied prima facie finding' of
discrimination and proceed directly to review of the ultimate question of purposeful
discrimination." (People v. Scott (2015) 61 Cal.4th 363, -387,_ fn. 1 [188 Cal. Rptr. '3d 328; 349
P.3d 1028], quoting Peop/e v: Arias (1996) 13 Cal:4th 92; 135 [51 Cal. Rptr. 2d 770, 913''P,2d
980].) Accordingly, "we must determine whether the trial court correctly' ruled that the defense
did not demonstrate discriminatory [***400] purpose at the third stage. HNC The
prosecutor's justification does not have to support a challenge for cause,. and even a trivial
reason, if genuine and race neutral, is sufficient. The inquiry is focused [**3Z7] on whether
the proffered neutral reasons [****30] are subjectively genuine, not on how objectively
reasonable they are. The reasons need only be sincere and nondiscriminatory. HN6t We
review the trial court's determination with restraint, presume the prosecutor has exercised the
challenges in a constitutional manner, and defer to the trial court's ability_ to distinguish genuine

p upra, 2 Cal.Sth at pp. 14-15.~reasons from sham excuses. Peo le v. Melendez s

Reviewing the trial court's determination with restraint does not, however, mean abdication.
"'Although we generally "accord great deference to the firial courfi's ruling that a particular
reason is genuine," we do so only when the trial court has made a sincere and reasoned
attempti to evaluate each stated reason as applied to each challenged juror: [Citafiion.] ̀ When
the prosecutor's stated reasons are both inherenfily plausible and supported by the record, the
trial court need not question the prosecutor or make detailed findings.. But when the,
prosecutor's stated reasons are either unsupported by the record, inherently implausible, or
both, more is required of the trial court than a global finding that the reasons appear
sufficient.' [Citation.] However, we also have stated that a trial court is not required 'to make
explicit and [*77] detailed [****31] 'findings for the record in every instance in which the
court determines to credit a prosecufior's demeano d reasons for exercising a peremptory,
challenge."' Peo le v.'Wil/lams 2013 56 Cal.4th 630,S653 [156 Cal. Rptr. 3d Z14, Z99 P.3d
ilss~.)

C p

CA(3)! (3) HNC "Some neutral ̀reasons for a challenge are sufficiently self-evident, if
honestly held, such that they require little additional explication. ... Moreover,' a peremptory
challenge may be based on a broad range of factors indicative of juror' partiality, even those
which are "'apparently trivial"' or"'highly speculative."' [Citation.] Yet when it is not self-evident
why an advocate would harbor a concern, the question of whether a neutral explanation is
genuine and made in good faith becomes more pressing. That is particularly so when, as here,
an .advocate uses a considerable number of challenges to exclude a large proportion of
members of a cognizable group." (People v. Gutierrez, supra, 2, Cal.Sth at p. 1171.)
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"Afi this stag, a d~~endan~ may engage in ̀ comparative juror analysis'; that is, may compare
the responses of the challenged jurors with those of similar unchallenged jurors who were not
members o~ the challenged jurors' racial group. Such analysis is not necessarily dispos~tive, bit
it- is one form of refevan~ circumstantial evidence. HNSf When comparative juror
~rgum~nls [****32] are made for the first time on appal, ... the pros~cu~or was nod asked to
explain, and ih~refore generally did nat explain, the reasons for not challenging other jurors. In
ghat situation, the reviewing court must keep in mind that exp}oring the question at trial might
have shown that the jurors were not really comparable. Accordingly, we consider such evid~nc~
in light of the deference due to the trial court's ultimate finding o~ na discriminatory
purpose." (People v. Melendez, supra, Z Cal.Sth at p. 15.) "The individuals compared reed not
be identical in every respect aside from ethnicity: 'A per se rule that a defendant cannot win a
Ba~-.~on claim unless tl~er~ is an exactly identical white juror would leave Batson inoperable;
potential jurors are not products o~ a sefi of cookie [***401] cutters."' (People v. Gutierrez,
supra, 2 Cal.Sth at p. 1173, quoting Miller-E! v. Dretke (2005) 545 U.S. 231, 247, fn. 6 [162 L.
Ed. 2d 196, 125 S. Ct. 2317].) ̀~[B~ut they must be materially similar in the respects significant
to the prosecutor`s stated basis for fih~ challenge," (People v. DeHoyos (2013) 57 Cal.4th 79,
107 [158 Cal. Rptr. 3d 797, 303 P.3d 1].)

In this case, fi~o of the three prospective jurors at issue could only have b~er~ selected a~
alternates. Tie trial cout-t stated fihat il- would call the alternates onto the main panel, if needed,
in the order they were seared. During ~h~ trial, only one aEternate was calf~d ~o sety~ on ~h~
main panel. N~Ither of= [****33] the prospective jurors at issue would have been ire the fiirs~:
seal, and thus neither would have served as an actual juror. Accordingly, any error as to those
kwa jurors [ ~*328] would have been harmless. (People v. Mills (2010) 48 [*78] Cal.4th 158,
18Z [106 Cal, Rptr, 3d 153, 226 P.3d 276].) But that does not mean the prosecutor's reasons
for c1~a61engir~g l-i~ern are irrelevant. Those reasons, if unsuppor-fied, weak, ar implausible, may
"b~ consid~r~d part o~ an ov~r~ll and deliberate plan to remove all /~Frican-R~mericans franc tf~e
jury in violation of [~i~e defendant`s] constitutional rights." (Ibid.)

For this reason, ~{k~nougl~ we wild focus an the validity of the prosecutor's ~xcusai of Ft-ank G.,
we will also ermine the pros~cuior`s excusal of fih~ two other jurors far wh~t~v~r lighk ll- may
shed on the va6~dily of her reasons for excusing Frank G.

3. l~pplicatiort tc~ This C~~e

f=ar ~~o reasoc~s, the pros.ec~ta~-'s use of ner~m{~~ary chalfeng~s war~an~s case scrutiny. first,
~Ii~-,augi~ the numbers aye srr~a(f, ~I~e excused ~v~ry African-f~a~►~racan prasp~ctivc j~~or ~~~~
could f~ave excused—one w~,6i~ s~l~cf:ing the main panel and ~~No whip selecting the af~~rnat~s.
~,n African-American was u(~ir~-~at~ly sel~c~ed as an alternate, bta~t that occurred oily aver bo~l~
par~i~s llad exhausted Their peremplary cl~all~ng~s. [''~ ~` ' *34] Second, this case hid c~efinit~
racial overt-an~~e DeF~ndant is African-American; the victim was W~~~~~. Def~nda~~t told the
police tl~~i she ~~d y~Iled a racial slue at ~~om ar~d ~~is cohorts, triggering tl-~~ incident.

CA(4)? (4) Th~s~ circut~sL~r~ccs ~r~ not dispasitiv~. HN9.f "[A] ;~ras~cu~a~, Iak~ any ~~ar~y,
may exerc6s~ a peremptof-y cf~alle~ag~ against anyone, including members of cognizaG~e groups.
f~19 that is p~-al~iE~it~d i~ chali~nging a p~r~on because the person i~ a m~m~~r o~ l-hat
group." (People v. Cleveland (2004) 32 Cal.4th 704, 733 [11 Cal. Rptr. 3d 236, 86 P.3d 302].)
but fihe circumsi:ac~c~s are tr~ul~ling. The fact the prosecutor excused X11 possible African-
Americans is a "pral~ative circumstance[], although [it is] not diapositive, especially considering
the small numbers involved." (People v. Jones (2011) 51 Cal.4th 346, 362 [121 Cpl. ~ptr. 3d 1,
247 P.3d 82]; see People v. Gutierrez, supra, 2 Cal.Sth at p. 1171.) The racial ov~rta~~es,
although again alone not disposi~ive, "raise[] heightened concerns about whether the
prosecutor's cl~alfenge was raciaEly motivated." (People v. O'Malley (2016) 62 Cal.4th 944, 980
[199 Cal. Rptr. 3d 1, 365 P.3d 790].)

W~ will examine tl~e prosecutor's excusal of the prospective jurors at issue with these and all
other re~~vant circumstances in mind.

Defendant and the dissent (dis. opn.r post, at pp. 1.11-1126) argue ghat we should nofi defer fio
the trial court's finding because the court did nofi make "`a sincere and reasoned al-temp~ to
evaluate"' the [***402] prosecutor's [****35] reasons (People v. Williams, supra, 56 Cal.4th
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at p: 653.) The court essentially made a [*79~ "'global finding'" thafi fihe reasons were
sufficient. (Ibid.) But, as we will discuss, the reasons were generally supported by the record,
inherently plausible, and self-evident. Some, at least, were sfirong and have a firm basis- in
accepted trial strategy. When the trial court invited defense counsel to comment, counsel
declined, thus offering.. nothing to challenge the credibility of fihe prosecutor's reasons. "Under
fihe circumstances, the court was not required to do more than what if ditl." (People v. Jones,
supra, 51 Cal.4th at p. 361.) Moreover, as we explain, even if we did not review the trial court's
ruling deferentially, no reason appears for this court to doubt the genuineness of the
prosecutor's stated reasons.

a. Frank G.

The prosecutor stated six reasons for excusing Frank G.: (1) "He indicated on question no. 42,
'Police are not always trufhful and tend to exaggerate' " (2) "He speaks to attorneys daily, and
knows 50 to 60 civil or criminal lawyers"; (3) "He did nofi want to sit on this case"; (4) "He was
arrested in 1992 by the Los Angeles Sheriffs Department"; (5) During . questioning, "he refused
to smile at me, although he smiled forthe defense"; and (6) "He also indicated [****36] that..,
LWOP [life without the possibility of parole] was worse for a defendant." She said that, "in
combination," these were the reasons sfie "kicked him."

With one discrepancy, the record supporfis each of these reasons except, of course, the
[**3z9] record does not record the juror's demeanor. Collectively, these, reasons are

Y P P 9Y ninherent) lausib(e and reasonable and have a bass in acce ted trial. strate .Considered i
combination, they provide ample race-neutral grounds for the challenge. We discuss each
reason in fihe order the prosecutor gave.

Regarding the juror's answer to question No. 4Z on the jury questionnaire, there is a
discrepancy. The juror in fact wrote,. "I believe prosecutors are not always truthful and tend to
exaggerate." Thus, the prosecutor erroneously said this belief concerned "police" rather than
"prosecutors." Because the discrepancy was not raised at trial, we do not know whether the
prosecutor simply misspoke—saying police when she meant prosecutors—or
misremembered—police and prosecutors are closely connected in .this context. (Eleven days had
elapsed between the individual questioning of this juror and the. prosecutor's explanation, and
the attorneys' had many long questionnaires [****37] to review. But no reason exists to doubt
the prosecutor's sincerity or suspect she simply made. it up. She correctly quoted the rest of the
juror's answer, and it provides a sfirong reason for`excusng the juror. There is "no Batson
violation when the [*80] prosecutor excused. a prospective juror for a factually erroneous but
race-neutral reason." (People V: D'Ma!/ey, supra, 62 Cal:4th at p.. 980 [mistaken recollection
fihat a juror had spoken of prejudice did not establish discriminatory intent].)`

CA(5)? (5) In People v. Siva (2001) 25 Cal.4th 345 [106 Gal.' Rptr.~ 2d 93, 21 P.3d 769], 'the
prosecutor made completely unsupported statements that a juror "would be relucfiant to return
a death verdict or that he was ̀an extremely aggressive person."' ̀(Id. at p. 385:) Vile found this
circumstance critical and reversed the trial court`s denial of the defendant`s motion. HN10f
"Although an isolated mistake or misstatement that the trial court recognizes as sueh is
generally insufficient fio demonstrate discriminatory intent [citafiion], [***403] it is another
matter altogether when, as here, the record of voir dire provides no support for the prosecutor's
stated reasons for exercising a peremptory challenge and the trial court has failed to probe the
issue [citations]." ~Id. at p. 385._) The slight discrepancy here is like the .prosecutor's error in
People v O'Malley; supra; '62 Cal.4th 944,, not' the one in Silva j****38] .

It' is true that the trial court did not comment on this one-word mistake: Neither did defense
counsel. It is unrealistic to expect the trial court to discover the mistake under trial conditions
when it was not broughfi to fihe court's attention. Many jurors were examined over several days,.
and hundreds of prospective jurors filled out the 52-page questionnaire containing 237
questions.

When the trial court invited defense counsel to respond to the prosecutor's statement of
reasons, counsel declined. This failure to respond is significant. In Uttecf~t v Brown (2007) 551
U.S. 1 [167 L.~ Ed. 2d 1014;'127 S, Ct: 221'8], the high court reviewed a claim that the trial
court erred in excusing a juror for cause. The defendant had not objected to the excusal.
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Although fihe failure to object did not forfeit the claim, tEle court found it signifiicant to its review
of the court's ruling. It noted that "diligent judges often must [rely] upon both parties' counsel
to explain wl~y" the juror was not subject to challenge for cause. (Id. at p. 18.) "8y failing to
object, the defense did not just deny the conscientious trial judge an opportunity to explain his
judgment or correct any error. If also deprived reviewing courts of further factual findings that
would have helped to explain the [****39] ~ria1 court`s decision." (Ibid.; see People v.
McKinnon (2011) 52 Cal.4th 610, 644 [130 Cal. Rptr. 3d 590, 259 P.3d 1186].)

This concern applies here. By failing to respond when given the cl~anc~, counsel deprived the
trial court of the opportunity to consider arguments in an adversarial context. Judges
necessarily rely on the arguments of counsel° (Uttecht v. Brown, supra, 551 U.S. at p. 18.) The
Failure also denied the prosecutor the opportunity fio defend herself against defendant's claims
that [*81] her reasons were pretextual, thus further denying fihis court the opportunity to
consider any such defense. If defuse counsel had noted that the juror had referred to
prosecutors ['~ } ~~t~7 rather than poEice, the prosecutor could have explained herself, and the
court could have made a reasoned ruling khat we could review.HNI1 t The defendant has the
ultimate burden of persuasion regarding the prosecutor's motivation. (People v. O'Malley, supra,
6Z Cal.4th at p. 974.) Under the circumstances, we find defendant did not meet that burden.

Moreover, Lhe one-word discrepancy was minor Tndeed, a precise{y accurate statement would,
if anyt}ping, have provided an even stronger reason for the ~xcusal. The fact- that the juror
distrusted prosecutors, and not just some of the tivitnesses, might reasonably be of even greater
cancerr~ to a prosecutor. As defendant notes, t-l~e juror said fihe same [****40] thing about
criminal defense attorneys. But this circumstance does not signiFicantly reduce the strength of
this reason. Pros`cutors, especially, are expected, even required, to be truthful and to seek
justice, not a conviction afi any cost. (E.g., Berger v. United States (1935) 295 U.S. 78, 88 [79
L.Ed. 1314, 55 S. Ct. 629].) Moreover, tf~~y have the burden o~ proof beyond a reasonable
doubt, unlike defense attorneys, who merely need to raise a rcasanabl~ doubt. HN12t R juror
who distrusts both sides of a case may will be more likely to have a reasonable [***404]
doubt end thus be probf~mai:ic for the prosecution. The fact- that the juror distrusted all
attorneys invofyed in the criminal justice system, and not j~s~ prosecutors, does not invalidate
this reason. "A prospective juror's distrust o~ the criminal justice system is arace-neutral basis
for his excusaf." (People v. Clark (2011) 52 Cal.4th 856, 907 [131 Cal. Rptr. 3d 225, 261 P.3d
243].)

The record Fully supports the prosecutor's second reason. The juror wrote on tl~e Questionnaire,
"In my occ~~ation I speak with lawyers an a daily basis regarding civil litigation and know about
50-60 ciuif and criminal defense aktorn~ys." During voir dire, he ~xpfaincd that h~ supervised
civiE IitFgation far Mertz Corporation, that he way currently supervising a case in Santa Monica in
which he was a ~ossif~l~ d~f~nse [****41J wi~n~~~ and had "signed all of the discovery and
veriffcai:ion respans~s." Such HN13f a close and pervasive conn~cCion to lawyers ar~d the
judicial system is a legitimate and recognized reason for a prosecuCor to exercise a peremptory
challenge. (People v. Clark, supra, 52 Cal.4th at p. 907.) Moreover, lh~ prosecutor might
reasoi-~abfy have found the juror`s cynicism about prosecutors and d~~ense attorneys even more
troubling in lighf: of his frequent professional contact with lawyers.

The record also sup~or~s the 4:hird reason. The juror stated on the questionnaire, "I would not
like to sit on this jury dui to fihe nature of t}~e alleged crimes." Wl~~n tihe prosecutor asked him
why he did not want to be a juror in the case, lie responded, "Qth~r than it`s a big decision, it's
probably maybe the length of the trial." He v~das concerned serving as a juror might
inlerfer~ [*82] ~r~ith trial in the case he was involved with in Santa Monica. The prasecufior and
court ex~Iained to him that phis ~reaf would probably end before his other trial would E~~~in.
Additionally, the court told the juror it had "a great dea! of in~lUenc~ with that Santa (~anica
court." The reassurance seemed to satisfy fine juror. Nev~rlheless, that tf~~ juror did not want to
sit in the case [****42] was a I~gitimat~ r~c~-neukral reason. In isolat3an, especially giuei-~ tf~e
concerns we have expressed, zfi was also a rather weak reason. Mary prospective jurors do not
went to sit on a jury in a death penalty case, incEuding some ire this case the prosecutor did not
challenge. Standing alone, this reason mighk present ~ situation where l-I~e "question of whether
a neutral explanation is genuine and made in good faith becomes more pressing." {People v.
Gutierrez, supra, 2 Cal.Sth at p. 1171.) But it c~o~s not stand alone. IC is a legitimate reason to
add to the others.

The record also suppori:s the fourth reason. The juror stated an the questionnaire that he had
been arrested in 1942 by "LASD" (presumably Los Angeles Sh~riffi's Department) due to a
"computer error by yenta! agency." H~ went to court, but the charge v~r~s dismissed. He wrote,
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"I was falsely accused of stealing a rental auto because of a computer/human mistake." "HN14
t A ̀negative experience with law enforcement'- is [**331] a valid basis for a peremptory
challenge." (People v. Melendez, supra, 2 Cal.Sth at p. 18.) As defendant notes, the juror
checked boxes stating that he had been treated fairly by police and justice had been served. But
he also said he felt "ambivalent" about the result; in another part of the questionnaire, he
wrote [****43] that "wrongful accusations" are a major problem with the criminal justice
system. Under these circumstances, it was reasonable for the prosecutor to be concerned about.
a prospective juror who had been falsely arrested regardless of how understanding [***405
and forgiving that juror might appear to be.

The fifth reason was based on demeanor—the juror did not smile at the prosecutor although he
smiled at the defense. Obviously, the record does not reflect demeanor; and the trial court did
not specifically comment on it. But defense counsel did not dispute this reason. HN15f "[TJhe
prosecutor's demeanor observations, even if not explicitly confirmed by the record, are a
permissible race-neutral ground for'peremptory excusal, especially when :they were not disputed
in the trial courfi." (People v. Mai (2013) 57 Cal.4th 986,: 1052 [161 Cal.. Rptr. 3d 1, 305 P.3d
1i~5).)

Finally, as the prosecutor correctly stated, the juror said he believed life without the possibility
of parole to be a worse punishment than death. He reiterated that view when the prosecutor
asked him abouf it on voir dire: This is another legitimate race-neutral reason to exercise a
peremptory challenge. (People v. Davis (2009) 46 Cal:4th 539, 584- [94 Cal. Rptr. 3d 322, 208
P.3d [*83] 78].)` Standing alone, it'might also be considered° a weak reason, especially given
the concerns we have expressed. But, [****44] in combination with the other reasons, it is
legitimate.

CA(6)? (6) Although some of the reasons, in isolation, might not° be very convincing, as a
whole they support the trial court's ruling. Three are especially strong: the juror's disfirust of
police- (if the prosecutor misremembered) or prosecutors (if the prosecutor misspoke), the
juror's close and daily professional relationship with lawyers and the court system,' and the
juror's false arrest.

CA(7).~ (7) Defendant- and. fihe dissent argue the. prosecutor did not- ask the~uror aboufi some
of her concerns. This factor is relevant but not particularly probative. HN16t- "A party is not
required to examine a prospective juror about every aspect that might cause concern before it
may exercise a peremptory challenge." (People v. Jones, supra, 51 Cal.4th at p. 363:) The
prosecutor did question the juror about .some, a(fihough not all, of her concerns. Moreover, she
had a lengthy and detailed questionnaire to review, and she heard quesfiioning during volt dire
by the court and defense counsel. "Under these circumstances, we place little weight on the

' orou Y Q P. P J .
exercisin a erem to challen e,,:' Peo le v.. De , • ~~
rosecutor s failure to individual) or more th ghl uestion a ros active uror before

9 p P ~"Y 9 ( P s ment (2011) 53 Cal.4th 1 21 [i33 Cal. Rptr.
3d 496, 264 P..3d Z92]; accord, People v:.Me/endez, supra, 2 Cal.Sth at p. 19.)

Defendant also engages in comparative [****45] juror analysis regarding this juror.. The
y e unexcused jurors shared some of the traits the prosecutoranal sis does not aid him. Som

cited regarding Frank G., including not wishing to sit on the jury and believing life without the
possibility of parole' is worse than deafih. But parties; with limited peremptory challenges
generally cannot excuse. every potential juror who has any trait that is at all probiemafiic. They
must instead excuse those they believe will be most. problematic under all the circumstances.
There will always be some similarities between excused jurors and nonexcused jurors.
Defendant cifies no unexcused juror who exhibited the. cynicism -about prosecutors that this juror
showed, or who had been mistakenly ,arrested fora .crime and remained ambivalent about it, or
who had such close- and continual professional contacts with attorneys and the court system
that this juror had. Unlike jurors defendant cites, this juror did not simply have casual or
occasional contact with attorneys. Although not a lawyer, he supervised civil litigation
[***406] for a large corporation. Contrary to the views expressed. in the dissent, all of these
circumstances sharply distinguish this juror from others the [****46] dissent and defendant
cite as supposedly similar... [**.332] (Dis. opn., post, at pp. 113-114.) _

[*s4]

CA(8~! (8) As defendant and the dissent note, in some respects, Frank G. appeared to be a
fine juror for the prosecution. He was a stable family man with a responsible job, had served in
the Air Force, and favored the death penaltyi But HN17~ fihe question is not whether a
prosecutor should or should not have excused a prospective' juror. It is whether this prosecutor
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excused him for an improper mason. Thy record provides na sufficient mason to so conclude or
for this court to overturn the trial court's ruling regarding Frank G.

b. Selecting the Alternate Jurors

The prosecutor stated five reasons FQr challenging Darin d.: (1) "He is currently on prabafiion for
driving under the influence. ... [T]1~~ fact that h~ is currently on probation, I think it`s highly
unusual that a prosecutor would keep som~bady that's currently on probafiion for a criminal
offiense on a jury, let atone ~ death caGe"; (2) "He was also roughed up by the policy, for na
reason at- all, according ko his questionnaire"; (3) "He also feels that mental d~fiects may after
intenfi, thus making death un~varrant~d and LWOP would suffiice. That's question 2i9"; (4)
"He ~ ° ̀ # =''# ~~ ~ also had great concerns about whether or not it was fair to make those with little
money, while they were an death rover, and later found not guilty—I think we talked abate tf~al
with him ..."; and (5) "He's are attamey, and Z don`t normally keep attorneys on my y~a~nel. T
think they have too many problems in the jury."

The record supports each of tt~~se masons, khey are piausibl~, and, collectively al least, are
strong. Lawyers and those currently are probation are often excused peremptorily. T~~~
pras~cu~ar q~estion~d tf~e juror a~o~t mast of these concerns, although not all.

Defendant engages in com~arativ~ juror analysis, bud ii: does not aid him. He id~ntifi~s no
unexcused juror who was cc~rre~tly on ~robalion, a paint the prosecutor stressed, or was a
lawyer. Defendant cAfies primarily one aqua! juror as supposedly similar to Darin B. That juror
stated on the ques~ior~naire that he had never been a defendant in a court proce~dir~~ and left
blank the question of wh~~her h~ hid ever been arrested. But on the question of whether h~
lead ever visited or b~~n inside a jail, h~ paid "yes," and designated "selfi" as the person he
visii:ed and the charge as "drunk driving." From fihis, defendant infers [****48] the juror rnus~
have been convicted o~ drunk giving, and he compares the prosecutor`s failure to challenge
that juror with the challenge of Darin B. Tire questionnaire was unclear. The actual juror said h~
f ad never been a d~fiendan~ end did not menl-ion a drunk driving charge under his arrQst
history. But even iF we assume he had once been convicted of drunk driving, there is no
indication that h~ was currently on probation.

[*85]

Tf~~ ~ros~cu~o€~ stated ~l~ree masons Por c~~~~lenging Ma~~ian I-i.: (S) Tl~e "juror wa~c~~~s CSI,
Crime Scene Investigation, elf the tirale; shy underlined tl~a~ on her fury questionnaire. This
c~s~, a~ w~ have in~icaled to the ca~~t, does involve DNA, a sub~tantia~ arnoun~ of DNI~"; (2)
"Some of lt~~ c~ue5tions that ~ asked her jest a few minutes ago conce~rnir~g b~i~~g a jai€er, s~~e
indicafied that it was dirk ~c~d s~h~ didn`t want- to b~ involved with fhes~ ~y~~ of p~or3~. I f~~!
that shy Has sorn~ special knowledge v~ritl~ regards to w11a~ it would be I ke to Ue in ~aii, and tl~af
may play a pa~-~ in her decision making ~rcc~ss. [''`='=*407] I did nafi want sarnean~ ... with that
firame of mind, i.~<, f:~~at it's dark to b~ ire jail, to be o~ this particular panel"; and (3) "Sloe
indicated t(~a~t shy ~ir~~s [****49] it difficult la ~u~g~ anotl~~r," ar~d "that she did not wart to Rye
on fihi~ panel, i~ vvo~Fd be extremely hard For hc~ to Sufi someone to dca~fih, and it 9s a sad c~s~,
on que~~ion nt~rnl~~r 231."

The record supports ~ac~~ of these rea~on~. For ~xam~le, an lh~ questiannair~, tl~~ juror'
indicated fihat her re~igior~ vra5 eery impo~-f:ant to leer, ar~d on voir dire, in response i:o a q~aesfiian
by the prosecutor, she agr~~~ khal- her diFficulty i~ judging another person was "based on
religious or philosophical or moral ~ ~asans." TI~~ ~i-osecutor also que~fiioned this juror about
some of ll~~se canc~rns, althougi~j again, not all. T"hes~ reasons are also pfaus~~l~, ali:haugh
collectively probably not a~ strong ~s the reasons far the okher two challenges [**333] al
issue. In particular, a prosecutor can legitimately b~ concerned about a person whose religion is
very important to her, and who finds it diffiicult fio judge another due to religious, philasaphical,
ar moral reasons. D~fendan~ also ~ngage~ in com~~ar-alive juror analysis but, again, fails to
identify any nonexcu~e~' juror who vra~ at all similar.

Additionally, the prosecutor t.v~~ice passed the all-err~af~s with Marion H. Mill sitting. Alti-~o~g1~ this
circumstance, like o~he~-s, [''~` ~`"°~~~] is not dispositive, it s~rangly suggests that her la~t~r
cha{lenge of this juror was nab based on race. (People v. Gutierrez, supra, 2 Cal.Sth at p. 1170.)
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In a point not briefed by either party, the dissent finds pernicious that, in deciding how to
exercise her final peremptory challenge while selecting the alternate jurors, the prosecutor
questioned an African-American juror extensively, while she questioned a White juror only
briefly. (Dis. opn., post, at pp. 121-122.) But the African-American juror, who became the
fourth alternate, happened to be a particularly interesting juror for reasons entjrefy unrelated to
her race. Among other things, shy stated on the questionnaire that her husband was a "ret.
Judge atty," and that she had worked in her husband's law office. She also disclosed that her
"husband's cousin's wife shot &killed him." Obviously, and reasonably, interested in these
answers, the prosecutor asked her a series of questions about them.

c*$6~

It is true that the prosecutor questioned the White. juror only briefly, mainly about her brother`s
past conviction. But that juror's questionnaire answers indicated little That would raise questions
for a prosecutor. She had no connection to the legal profession. l'he dissent. suggests. [****51]
the prosecutor should have questioned the juror about her spouse's conviction in addition to
asking her about her brother's, and about. a car theft. (Dis. opn., post, afi p. 86.) .But that is
micromanaging. The juror said her brother's conviction would not affect her decisionmaking.
Given the rest of the juror's rather unremarkable questionnaire, the- prosecutor might
reasonably have been satisfied with fihat answer. The two jurors were very different. We see
nothing invidious in the different ways the prosecutor questioned them.

The prosecutor's exercise of peremptory challenges while. selecting the. alternates provides no
reason to be skeptical of fihe genuineness of her reasons for excusing Frank G. The. record
supports the trial court's denial of defendant's Batson/.Wheeler motion. We see no error.

III. GUILT PHASE ISSUES

A. Exclusion of Victim's Toxicology Report

Defendant contends the trial court erred by excluding Sigler's postmortem [***40.8] toxicology
report during the guilt phase. He argues that it was disputed whether Sigler had called him and
his cohorts "niggers," thereby provoking them to attack her, and that the toxicology report
would tend to explain why Sigler mighfi have used a racial slur. [****52]' We see no abuse of
discretion.

1. Background

Defense counsel sought to admit 5igler's toxicology report at the guilt phase. According fio fihe
autopsy, Sigler`s blood confiained 0.73 micrograms of methamphetamine per milliliter and 0.22
micrograms of alcohol per milliliter. He sought to introduce the report to help make credible
defendant's statement that Sigler yel{ed a racial slur that led to the subsequent events.
Specifically, he argued the report- would help., explain why a small White woman would have
shouted a racial slur at three African-American men late at night. Counsel also argued that the
report helped to corroborate defendant's confession, including portions of the :confession
favorable to the defense. The prosecutor objected to the report as irrelevant on fhe quesfion of
guilt.

The trial court excluded the report during the guilt phase... It found that whether "she .appeared
to be under the influence of drugs, or alcohol, or both ... adds so little to the bolstering or
corroborating of his confession, compared to the. amount of time that we will spend even right
here out of the [*87] presence of the jury, haggling over whether it should [**-334] come in
at the guilt. phase, it's nat relevant at [****53] the guilt phase, and. there's just too much of a
problem with having. the jury consider it for guilt, which it's not relevant. for us to introduce it."
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Evidence regard~nc~ the level o~ methamphetamine and alcohol in the victim`s Mood was
admitted by stipulation during ~h~ penalty phase, and the expert witness testified about l-he
meaning of ti~~ numbers.

2. Analysis

CA(9) f (9) "HNZ8f No evidence is admissible except relevant evidence." (Fuld. Code, §
350.) "Relevant evidence is evidence ̀ having any tendency in r~.~ason fa prove or disprove any
disputed fact thafi is of consequence to the determination of fii,e action."' (People v. Scott (2011)
52 Cal.4th 45Z, 490 [129 Cal. Rptr. 3d 91, 257 P.3d 703], q<<~oting Evid. Code, ~ 210.) "The
court in its discretiar~ may exclude evidence if ifis probative ~~~~alue i~ substantially outweighed by
lh~ probability that its admission wil l (a) necessitate und~u~= consumption ofi time or (b) crate
substantial danger of undue prejudice, of confiusing the is-3u~s, or of misleading the jury." (E~ru~~9.
Code, ~ 352.) "In general, the trial court is vested with ~~^~~~ide discretion in d~t~rmining relevance
and in weighing the prejudicial eff~c~ of profFered ~vide,,~ce against its probative value. Ids
rulings will not be overturned on apnea( absent an ab~.iae of that discretion." (People v. Edwards
(1991) 54 Cal.3d 787, 817 [1 Cal. Rptr. 2d 696, 8i9 P.2d 436].)

Here, the pras~cutioc~ never argued that Sigler did [~`***S4] not y~li a racial slur; indeed, she
said during her opening statement that the jury wauld "hear testimony or evidence that [Sigler]
made some racial remark, and ti~at the defendant and his companions approached her as a
result of fihese." Tf~~s I~f~ defense cau~~~~l free fi~ argue that the attack was pravok~d by the
racial epithets—~~, in fact, he did. Even assumi~~g the report had some relevancy at the guiPt
phase, the trial cQu~-t act~~ within its discretion in excluding it. Under the circ~mslances, the
count could r~asanably conclude that whether Sigler used a racial ~i~r had little probative value
regarding guilt and risked sidetracking the fir~~l. The evidence was more relevant regarding
~en~Ily. [***409] It was admitted at the ~~~enalty phase. We see no abuse of discr~fiian in the
court's admitting the evidence at the pLnalty phase but not the gilt ~nas~.

B. Medical Examiner's Testirrpony

~~f~c~danl corvt~a~~s ~E~~~ ~ri~I court: erred w',~e~ it allov`r~d Dr. Rafi~i Dj~b~u~-i~~, a deputy m~~ica1
exarnincr, to testify about as;~ects of Sigler"s ~uto~sy ghat he did not him~~lf perform. He
argues ~l~at this tesl~mo~y was i~nadmissibl~ hearsay, and violated his Sixth Amendment right to
confront witnesses [*88] under Crawford v. Washington (2004) 541 U.S. 36 [158 L. Ed. 2d
177, 124 S. Ct. 1354] (Cr~vuford) and subsequent [****55] cases. We see na error.

~a . Djabourian testified t}~a~ during lh~ auto~~y !~~ removed a "splinter-type" o~jcct that ~n~as
"v~~cll imberld~d" in Sigler's vacinal ~issu~, Tl~a~ splinL~r vvas marked a~ exhioit ~. Also ir~clud~~i
in ~xl~il~it 8 w~s~ a~roth~r, larger splinter, buff tl~~- wi~ne~~ could r at, say tintnere that s~lintcr teas
found or wl~eth~r ire recaver~~-~ it himself. Whin ~~sked iF due i:o tl~~ "focaiian of t11~ s~lin~ers,
Nay inside the vaginal aria, vva~ld that I~a~ve be~i~ painful?" Djak~ouriar~ r~~Iied, "Yes." H~ a9so
testified tl~a~~, in his o~iniQc~, ~h~ ii~juri~s to her va~~~na Qcctarrecl before l'he fatal injuries l-o i~c~'
11cac~.

Pr~limin~rily, i:f~~ Afi~orn~y i~en~ral urges us to find defendant's claim Forfeited For failure to
ab~~c~ a~fi trial "But becau~~ defendant's trial occurred before the decision in Crawford, he has
not: fiorFeited his Crawford ci~alleng~." (People v. Clark (2016) 63 Cal.4th 522, 563 [203 Cal.
Rptr. 3d 407, 372 P.3d 811].) We thus proceed to ~f~~ merits.

VUe have explained khat, under Crawford, supra, 541 U.S. 36, "[t]he prosecution may not use
`Lt]es~imonial statements' of a witness who does not appear at trial, unless the witness is
unavailable to fiestify and the defendant had a prior opport~~nity fiar cross-examination." (People
v. Dungo (2012) SS Cal.4th 608, 616 (147 Cal. Rptr. 3d 527, 286 P.3d 442].}

1Ne geed not decl~e whether any~hbng in exhibit 8 ~rvas testimonial v~ca~use Dr. D~abauriar~ never
gave ~;` 'E '` '' ~,~] any specifFc testimony [**335] concerning the second spli~~er. He testified
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at pn488.) HN44/t SCalifornia's use$of~the death penalty doesanot v olate international 
d.~~ ~Id

law." (Ibid.) The court need not instruct the jury that the prosecutor has the burden of
persuasion regarding the existence of aggravating factors, the weight of aggravating versus
mitigafiing factors, and the appropriateness of a death judgment. (People v. Mendoza (2016) 62
Cal.4th 856, 916 [198 Cal. Rptr. 3d 445, 365 P.3d 297].) There is no presumption of life.
(People v. Parker (2017) 2 Cal.Sth 1184, 1233 [218 Cal. Rptr. 3d 315, 395 P.3d 208].)

"Finally, the cumulative impact of these [****95] purported deficiencies in California's death
penalty scheme does not render the penalty unconstitutional. We have rejected each of
[defendant's] challenges to the death penalty statute, and these challenges are no more
persuasive when considered together." (People v. Simon (2016) 1 Cal.Sth 98; 150 [204 Cal.
Rptr. 3d 380, 375 P.3d 1]) "California's capita! sentencing scheme as a whole provides
adequate safeguards against the imposition of arbitrary or unreliable death judgments."'(People
v. Williams (2008) 43 Cal.4th 584, 648 [75 Cal. Rptr. 3d 691, 181 P.3d 1035]; accord, People
v. Johnson (2016) 62. Cal.4th 600, 658 [197 Cal. Rptr. 3d 461, '364 P.3d 359].),,

V. CONCLUSION

We affirm the judgment.

,Y an ~ ]. Cuellar J.. Kru erT J. `" eCantil-Sakau ,e ~ C. ]. Corrig. , _ , , g y ,, ,and Baker, J., *~ concurred.

Dissenfi by: Liu ~

Dissent .. ~ :~

LIU, ]., Dissenting.—Defendanfi Warren Justin Hardy, a black man, was convicted and
sentenced to death for raping_ and murdering Penny Sigler, a white woman. During jury
selection, the prosecutor used peremptory strikes to remove every black juror she. could have
removed. She struck the.. only black prospective. juror from the. main. panel, Frank G. (Juror No.
G-2041), [*108] and the first two black prospective jurors from the alternate panel, Darin B.
(Juror No. 8-:3747) and Marion H. (Juror No. H-4826). One black juror, Juror No. S-6169, was
eventually seated as the fourth and. final alternate after both parties had exhausted their
peremptory strikes. (I refer to prospective jurors [****96] by name. after initially identifying
their juror number. I refer to seated jurors by number only;.:their names are under seal in the
record.,) 

_ .

[**348] After-_jury selecfion, .Hardy brought a motion under Batson .v. Kentucky (1986) 476
U.S. 79 '[9t0 L. Ed._2d 69, 106 S. Ct. 1712J (Batson) and People v. Wheeler (.1978) 22 Cal.3d
258 [148 Cal. Rptr. 890, 583 P.2d 7.48] (Wheeler). [***425] The prosecutor gave six masons
for striking Frank G.; the. trial court. accepted the reasons without elaboration. Today's opinion
affirms the. trial court's ruling, finding three reasons "especially strong"...and three reasons
,. „ „ ~~.
weak or not ... very convincing but legitimate when considered in combination with the
other reasons.." (Maj. opn., ante, at pp. 82--83.)

I respectfully disagree. In lighfi ofi all of the relevant circumstances-including fihe answers given
by Frank G. and other jurors on their questionnaires and during voir dire, the fact that the
prosecutor did not question Frank G. about several concerns she identified as reasons for
striking him, and her apparent lack of concern about nonblack jurors wifih similar traits-i
cannot affirm the trial court's ruling, which is devoid of any reasoned evaluation of the
prosecutor's reasons for the strike. ̀ "[T]he Constitution forbids striking even a single
prospective juror fora discriminatory purpose.'" (Snyder v. Louisiana (_2008) 5SZ U.S. 472; 478
[170 L. Ed. 2d 175,128 S. Ct. 1-203] (Snyder).) The standard is whether [~***.97] it is "more

likely than not that the challenge was improperly motivated." Johnson v. California (2005) 545
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U.S. 162, 170 [162 L. Ed. 2d 129, 125 S. Ct. 2410]; see People v. Gutierrez (2017) 2 Cal.5th
1150, 1158 [Z18 Cal. Rptr. 3d 289, 395 P.3d 186] (Gutierrez).) That standard has been met
here, and because the error undermines the fairness of the trial, the judgment mush be
reversed. ,

I,

Today's minion acknowledges lwo rea~ans why "thy prosecutor's use o~ p~remplory challenges
warrants close scrutiny. First, although the numbers are small, she ~xcus~d every African-
American prospective juror she could have excused—one while selecting the main panel and two
v~hile selecting the alt~rnat~s. ... Second, this case had definik~ racial overtones. Defendant is
African-Am~ricanj the victim was White. Defendant told the police tl~at she had yelled a racial
slur at him and his cohot-ts, triggering the incident." (Maj. apn., anfe, afi p. 78.) These
circumskanc~s are indeed "troubling" and "'raise[] heightened concerns."' (Ibid.)

[* 109]

T would add l-hr~e further observations as context for evaluating the Bafison issue hers. First,
there is reason ~o b~li~ve Frank G. "should have been an €deal juror in the eyes of a prosecutor
s~ekir~g a d~a~h sen~~nce." (Miller-El v. Dretke (2005) 545 U.S. 231, 247 [162 L. Ed. 2d 196,
125 S. Ct. 2317] (Miller-EI).) At the time of Hardy's trial, Frank G. was a 68-year-old married
homeowner in South Cenl-raf Los Angeles with L ~ ~ ~ ~ ~ ] five graven children and four
grandchi9dc-en. H~ previously served 10 years in Air Ford intelligence, achieving the rank of
sLaf~f sergeant. He Feld a supervisory position at the Hcr-tz car rental company, evaluating
liability claims and assisting in civil litigation. On his juror qu~stiannaire, he wrote that he
"enjoy[s~ his present posi~ior~ and take[s~ pleasure in resolving difficult cases."

Frank G. indicata~' an the questionnaire ghat he "favor[~d]" the death penalty—a view that he
said had nab changed over lime—and he felt it was used "too s~i~om," H~ believed Ca(i~ornia
should' have the ~eatll penalty because "certain crimes deserve" such pur~ishm~n~. He did not-
reporl- any "social, pf~ilasophical, or religious convicfiions" that would prevent I~im from voting to
impose the death penally, and he was not a member of any organization that opposed capifial
punishment, He wrote that he could see hims~lF personally voting for [***426] death For
~'~einous crime" ar,d that he was "nod likely" to take ~ dcFend~r~l`s background or childhood
~xp~rie~ces Fr,to cor~sid~ra~:iar~ when doing so. Whin d~t~~r~se counsel ~sk~d Fran~l< G. to ~xpa~d
an this answer, h~ said it wcuf~ fie "difficult" for hirr~ ~o can~id~er d~fendan~`s back~~~o~and
becat~s~ ~ ° t: ~ a~~~] "everybody !-gas t-}~~ic~ o~r~, cl~oicas in life," bui: ne ultimately said 11e could
consider such ~videnc~.

Tic year before ~~a~-dy`s trial, Frank G. had been the victim of a hQrne uurgfa€y. l~ltl~oug~l~ the
~vrsac~ rQs~~~~si~l~ vvas, never [**349] id~n~ificcl ar arrested, I~~ ~aicl h~ was ̀'`satisfied" with
'~1~~ police°s car~d~c~ in thai ~ase< Ten years b~~or~ Hardy' ~rialr !~e had been falsely ai-r~sf:ed ~'c~r
car t~~~i~: ~'~~ l-o ~ "co~p~t~r error fey [the] r~n~al agency." Ti~~ case was dismAssed, and he
~rrote on ti~~ gt~~stia~nair~ that h~ had E~~en ̀ ~tre~~~d ~aii-ly ~y ~a3ice" ar~d that "jusf:ice [was]
senr~d." Ask~~ His views on whit ~haul~ b~ dons abo~aL cirim~, Frank G. v~jrotef "I-~ir~ rnor~ law
e~6arce►r~~n~" a~td "En~ar~~, strongly, current laws." Tn Isis view, rf~e major crii~n~ prof~l~m in Las
Ang~1~s u~ras "gang ~ctivi~y" that Ind to "~aa r~n~ny innocent peg sans [b~ir~g] harmed." Wl~~n
~sk~d for his "thaug~l-~ts aba~1: hover childl~raad exp~rienc~s aKecl- a person's d~velopm~nt in
rei~tionship to cocn~ittir~g criminal acts," he vurot~, "~ dan'~ b~li~ve ire too many mitigating
F~ctars. P~opf e have cd~oic~s." He chEckec~ "no" whin asked whether he befieve~d "a person's
upbringing may r~QF~ve li~al- Endiuidual from r~s~onsibilil-y for committing violent- ar
criminal [****100] ac~s~" Qverall, h~ thought the crirrtir~al justice systEm was "slow lout in most
ca~~s Fair." He also wrate~ "I sincerely respect: judges."

[*110]

1Nhen asked about prejudice and biases, Franl< G. wro~~, "I experienced racial prejudice v~rhil~ in
the Air force stationed in San Antonio, Texas in 19 2," and "I am biased against drug &alcohol
abusers and gang a~c~iviky." He checked `eyes" whin asked if he "believe[d] that a
v~~hike/caucasia~ p~r~on can }~e the victim of a h~t~ crirn~~" 'vrlhen asked if there w~r~ "any
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reasons. [he] might be biased or prejudiced 'either for, or against, Black Americans;" he wrote,
,~No ,►

Frank G. had never served on a jury before. He wrote that "[i]f selected, [he] will serve," that
"[i]t is my duty as [a] citizen to serve," and that he expected to be "fair, impartial &listen to
evidence" as a juror. When asked "[what is it about yourself that makes you feel you can be an
impartial juror," he wrote, "I am a good listener and observer." When asked "whefiher your
attitudes on our criminal justice system are such that you would be leaning towards the
prosecution or the defense stance before hearing both sides," he wrofie, "I would not lean one
way or the other until all evidence is heard."

The prosecutor asked [****101] very few questions of Frank G. during voir dire. In addition to
the topics discussed further below, the prosecutor asked him "what [his eve kids] do for a
Ijving." Consistent with. his questionnaire, Frank G. said they worked as a cement mason, a
construction foreman, a human resource director, an owner ofi a maintenance business, and an
accounting director, respectively.

Second, the prosecutor gave six reasons for striking Frank G. We recently said that when

L 
Edo2d d iith this "'laund list' j, roach Foster v. Chatman 2016 578 U.S. , [195

36 S. Ct. 1737ry1748 pp courts must be cognizant that "[a] prosecutor's positing
of multiple reasons, some of which, upon examination, prove implausible or unsupported by the
facts can in some circumstances fatally impair the prosecutor's credibility. _(See U.S. v.
Chinchilla (9th Cir. 1.98.9) 874 F.2d 695, 699 [where two. bases for the challenges were
acceptable and two were [***427j not, appellate court holds motion under Batson should
have been granted: `th'e fact that two of the four proffered reasons do not hold up under judicial
scrutiny militates against [the supported reasons'] sufficiency'].)" (People v. Smitfr (2018) 4
Cal.5th 1.134, 1157-1158 [233'Cal.Rptr.3d 1, 417 P.3d 662] (Smith).) The ,level bf
suspicion` here is further heightened by the fact that the. prosecutor` did not ask Frank
G. [****102] or various seated jurors about any of the concerns fihat today's opinion finds
especially strong. (See Miller-El, supra, .545 U.S. at p. 246 ["[T]he .prosecution asked nothing
further about the jpurported reason], as it probably would .have done if the [reason] had
actually' mattered."]; id. at p., 250, fn. 8 ["the failure to ask undermines the persuasiveness of
the claimed concern"]; Gutierrez, supra, 2 Cal.Sth at;p. 1170 [lack of inquiry by the [*111]
prosecutor "raises a question as to how interested he was in meaningfully examining" the. .issue
proffered as a reason for a contested strike].)

Third, in ruling on Hardy's Batson motion, the' trial court made a ""`global finding""' with no
reasoned analysis of any of fihe prosecutor's [**3.50] stated concerns. (Maj. opn., ante, at p.
79.) "A trial court's conclusions are entitled to deference only when the court made a 'sincere
and reasoned effort to evaluate tfie nondiscriminatory jusfiifications offered."' (Gutierrez, supra,
Z Cal.Sth at p. 1159.) In Gutierrez, we concludetl that "jb]ecause the prosecutor's reason for [a
contested] strike was not self-evident and the record is void of any explication from the court,
we cannot find under fihese circumstances that the court made. a reasoned attempt. to determine
whether the justification was a credible one." (Id. at p. 1172.) Here, the stated reasons are also
not-self-evident; [****103] by the court's own admission, at least two of the reasons are
"weak," and the tlemeanor=based reason finds no support in the record. (Maj. opn., ante, at pp.
82-83.) Further, the: fact that the trial court. did not comment on the discrepancy between the
prosecutor's first. reason and Frank G.'s answer on the questionnaire (id. at p: 79) suggests thafi
the trial court had not carefully examined the. stated reasons when it ruled; 1Ne cannot apply a
deferential standard of review in this case. (See Gutierrez, at pp. .1171-1172; People ~v. Silva
(2001) 25 Cal.4th 345, 385-386 [106 Cal. Rptr. 2d 93, 21 P.3d 769]; People v. Fuentes (;1.991.)
54 Cal.3d 707, 716.=717, fn. 5, 717 [286 Cal. Rptr. 792, 818 P.2d 75]; cf. Smith, supra, 4
Cal.Sth at p. 1158 [deferring to trial court's ruling on mulfiipte reasons stated by the ; .
prosecutor where "[t]he court engaged actively in the third[-]stage analysis, questioning
counsel closely on certain points"].) We must undertake our own independent review of the
record.

II.
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With this backdrop, I now examine each of the prosecutor's stated reasons. As I explain, this is
nod a case where a prosecutor has given s~vera! highly credible reasons and some less so. Cach
one of tl~e stated reasons is problernakic and raises doubts about the neutrality of the strike.

First, the prosecutor said Frank G. "indicated on question no. 42, ̀[p]alice are not always
truthful and tend to exaggerate.' " As today`s opinion acknowledges, [ ~'~'~*104] the prosecutor
[''~ '~' 4~8] was mistaken. In answer ~o question No. 42, Frank G. wrote, "I believe prosecutors
are not always truthful and tend to exaggerate," and in answer to question No. 44, he wrote he
had the "same" view of defense counsel.

[*112]

The prosecutor's mistake can bQ understood in one aF two ways. Thy prosecutor could have
acluaily intended to say Frank G. beli~v~d police are not always trulf~ful and fiend to exaggerate.
If so, the prosecutor's concern would lack support in the record. Nothing in the record suggests
that Trank G. had such views of tl-~e polio. As noted, Ise said h~ was satisfied witf~ the police's
conduct when his home was burglarized the year before the trial, he fell he had been treated
fairly by the police during his false arrest for car theft, and he felt a solution to reducing crime
was la "[h]ire more law enforcement." The prosecutor did not question Frank G. about his views
of the police. Nor did the prosecutor r~is~ this issue with Juror Na. C-1938, who wrote on his
qucs'~ionnaire that h~ would not automatically trusi a police officer's testimony because "jp]olice
have been known to embellish ar wi~hhald fiacls, plant evidence and perjure themselves."

Alternatively, the prosecutor could have ["***105] meant to say Frank G. believed prosecutors
are nol- always truthful and tend to exaggerate. I~ so, it is unclear wl~y Frank G., who indicated
an identical negative view o~ defense counsel, would not have been a good juror for the
prosecution, especially in light of Isis strong support for t~~ deall~ p~nafty and his other prolaw
enforcement views. Today's opinion speculates that "[a] juror who distrusts both sides of a case
may well be more likely to have ~ r~asanable doubt and thus be problematic for the
prosecution." (Maj. opn., ante, at p. 81.) The court further speculates that such a juror "might:
reasonably f~~ o~ even greater concern la a prosecular" because prosecutors, unlike defense
[**351] counsel, ̀pare expect`d, even required, to be truthful and to seek justice, not: a
canvictiQn at any cost." (fbid.) Buff it is hardly auvious that Frank. G.'s expressed neutrality
would have had such fopsi~~d cons~qu~nc~s or, mire importantly, ghat any of this was the
prosecutor's concern.

In Gut~i~rr~z, the prosecutor sia~er~ as a reason far striking a His~ani~ }uror that "`[s]he`s ~rarr~
Wasco and sire said i:P~at she's not aware of any gang activity going on in Wasco."' (Gutierrez,
supra, 2 Cal.5th at p. 1160.) W~ said "[i]k is conceivable ... that the prosecutor [****106]
genuinely beiiev~d gang activity to be so rampant in Wasca that this panElisfi must have been
either untruthful oi~ unin~orm~d in denying her awareness of Wasco gang activity. It ~?pis had
been the case, such reasoning should have been articulated by the prosecutor. ̀ [A] prosec~!tor
simply has got to state his masons as best he can and stand or Fall on the plausi~i(ity of the
~~easans h~ gives. A Batson chal(eng~ does not call for a mere exercise in t~~ink.ing up any
rational basis."' (Id. at p. 1169, quoting Miller-El, supra, 545 U.S. at p. Z52.) Simifai~ly here,
even if Frank G. "may we!1" or "might reasonably" have posed the concerns suggested by tl~~
court (maj. opn., ante, at p. 8i), "such reasoning should I~ave been articulated by the
prosecutor" (Gutierrez, at p. 1169).

[*113]

The trio! court did not notice the prosecutor's mistake and thus did not probe the nature of tine
prosecutor's concern. Today's opinion finds ik "significant" that defense counsel did not: point out
tlZ~ mistake and says "[~]t is unrealistic to expect the trial [***429] court to discover ~h~
mistake under L-rial conditions when ifi was not bro~gh~ to the court's attention. Many jurors
were examined over several days, and hundreds of prospective jurors filled out the 52-page
questionnaire containing [****107] 237 gtaestionso" (Maj, apn., ante, at p. 80.)
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But this- reasoning is afi odds with what we said In Gutierrez. There, as in this case, the
prosecutor gave a reason (the Wasco issue)that "left some lucidity to be desired" (Gutierrez,
supra, 2 Cal.Sth at p. 1169) and "was not self-evident" (id. at p. 1172), and the trial court
"made a global finding that th°e prosecutor's strikes were' neufiral and nonpretextual" (id. at p.
1157). Our opinion in Gutierrez contains no indication that defense counsel pointed out to the
trial court why the stated reason was infirm. Regardless, in reversing the judgment, we faulted
the trial court for"never clarifjying~ why it accepted the Wasco reason as an honest one." (Id.
at p..1171.) We did not say it' was "unrealistic to expect the trial court fio discover" the
inadequacy of the stated reason without the aid of defense counsel (maj. opn., ante, at p. 80);
the role of defense counsel played no part in our analysis. Instead, we said: "Providing an
adequate record .may prove onerous, par~icufarly when jury selection extends over several days
and involves a significant number of potential jurors. It can be difficult fio keep. all the panelists
and their responses straight. '.Nevertheless, the obligation to avoid discrimination in jury
selection is a [****108] pivotal one, It is the duty of courts and counsel"-it is clear in context

" ers to the prosecutor-"to ensure. the record is both accurate and
adeq afiely dle el pedf" Gutierrez, at p. 1172.)

In sum, whether or not defense counsel elucidates the infirmity of a sfiated reason, the trial
court has an independent obligation to make "a reasoned attempt to determine whether the.
justification was a credible one." (Gutierrez, supra 2 Cal.Sth at p. 1172.) Here, as in Gutierrez,
that did not happen. And because the nature of the prosecutor's concern is "not self-evident" in
light of the record (ibd.~, the first stated reason does not weigh ~n favor of her credibility.

B.

The prosecutor's second reason for striking Frank. G. was that he spoke to attorneys daily .and
knew "50 to 60 civil or criminal [**352] lawyers." The prosecutor did not inquire into Frank
G.'s relationships with lawyers, nor did she ask whether he had developed any views on criminal
law through those interactions. {See Miler-E/, supra, 545 U.S. at p. 246 ["[T]he prosecution
asked [*i14]' nothing further about the. influence his brother's history might have had. on [the
prospective juror],, as it probably would have done if the family history had actually
mattered."~,)

In addition, Juror No. M-7421 indicated on her [****-109] questionnaire that she knew "too
many [lawyers] fia name "since [she] worked as a legal secretary for over 8 years," yet the
prosecutor accepted her on fihe main panel without asking any question about her relationships
with lawyers. Juror No. L-3164 and Juror No. S-3388 had lawyers in their families; the
prosecutor also accepfied them on the main panel without questioning. Nor did the prosecutor
ask questions on this topic of Jeffrey W. (Juror No. W-6681), who had close lawyer
acquaintances and was studying to be a paralegal; [***430] Jeffrey W. was accepted as an
alternate by the prosecutor but struck by the defense. (fee Mi/!er-EI, supra, 545 U.S. at pp.
248, 250-2.51, fn. 9 [jurors accepted by the prosecution but struck by the defense are relevant
comparators].) Frank G. does not appear to have been any c{oser to attorneys than jurors to
whom the prosecutor did not objecfi. (See SmithKline Beecham Corp. v: Abbott Laboratories
(9th Cir. 2014) 740 F.3d 471,,478, fn. 4 (SmithKline [finding pretextual the claim that a juror
was stricken because he was "acquainted with many people in the legal field" when "other
jurors with close relatives who 'were lawyers were not stricken buff served on the jury"].)

The prosecutor's stated concern was not that Frank G. was himself a lawyer or had legal
educafiion, but instead that he knew and worked with [****110] lawyers: Specifically, Frank G.
worketl with lawyers involved in civil litigation on behalf of a car rental company, not criminal
cases. It is not clear why his work on such matters woultl have made him an undesirable juror
for fihe proseeufiion, and the prosecutor did not explain her reasoning. "The prosecutor may
have conveyed the gist. of [her] concern ... but [herJ explanation ̀left -some lucidity to be
desired." (Gutierrez, supra, 2 Cal.5th at p. 1169.)

C.
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The prosecutor's third reason way ghat Frank G. "dad not want to sit on phis case." (Maj. opn.,
ante, at p. 79.) As today`s opinion acknowledges, this reason is "rather weak." (ld. at p. 8i.)

Frank G. wrote in his questionnaire that he "v~dould not like to sit on this jury dc~e to fih~ na~ur~
of the alleged crimes." But Frank G. was not the only one concerned about the nature of the
crimes. furor No. A-4635 wrote that he did not want to sift on the case because "thy natcare of
the crime alone m~[de] [himJ sick." Jurar No. M-7421 wrote that "[t]h~ violent nature of this
case [was] disturbing to [hcr]." And .Juror No. B-0057 wrote fihafi he did not want [*115] to sil
on the case "because of the seriausne~s of the crime." All of those jurors served on the main
pang) withoufi ~i~her party questioning them about those [ "*"`*111] answers.

During voir dire, the prasecutor did nab ask Frank G. about his camsnent regarding the nat~r~ of
fihe crimes. Instead, the prosecutor asked, "I tf~ink on your questionnaire you indicated that you
did not want to sit as a juror in Lhis particular case. Was there a particular mason, other than
it's a big decision?" Frank G. answ~r~d, "Other than it's a big decision, is probably maybe ~h~
length of the trial. But I guess Z can Iiv~ with the length of the trial, as long as it's not mare
than 30 days." As today's opir~io~ recounts, Frank G. "was concerned serving as a juror might
interfere with finial in the case h~ was involved with in Santa Monica. The prosec~tar and court
ex~fained to him that t}~tis trial would probably end before his other trial would begin.
Additionally, tD~e court told tie juror it had ̀ a great deal of influence with that Santa Monica
court.' The reassu~anc~ s~erned t~ satisfy ~:h~ juror." (Mai. opn., anti, at pp. Si-8Z.} Indeed,
Frank G. said ire vdould be ~men~b(~ to ~ trial of fiwo weeks' length and the arrangement
proposed by lE~e tri~~ court.

[=¢~~° ~5~~ The reco~ d thus indicates kh~re was r~o basis for concern, in light of thre trial court's
assurances and Frank G.'G ~espons~, thak [****112] Frank G. was unwilling to serve based on
the length of tf~~ trial, Moreover, fou~f jurors wha served an the main panel—.~ur~r No. S-5904,
~urar No. A-4635, Juror No. M-7421, and .~u~~or Na. [ "` d~~' ~~ ~ 7 ~ L-3164—as wet! as Jeffrey W.,
who vvas struck ~y tl~~ d~~erase, also expressed concerns that the length of the trial wauld case
them to miss work, ~choo~, or rnedica! ap~oinlr~enls, or rEsult in financial hardship. None of
those jurors way q~uEstioned by the prosecutor about such concerns. The cercumstances hire ire
similar to those ire Snyder, wl~~re the F~igh cour-~ found pretextual the prosecutor's explanation
fiha~ he sl-ruck a black juror, Mr. Brooks, b~cau~~ tl~e juror had a sfiudent-teaching obligation
that would impair his ability l-a serve Fully and impartially on the jury. (Snyder, supra, 552 U.S.
at pp. 479-485.) In response to the sta~~d concern, the trial court contacfied Mr. Brooks's dean,
who said "he did noi: think [Mr. Brooks's jury s~rv~c~] would be a problem," and "t~~e retard
contains na suggesfiian tE~at Mr. Erooks rem~in~d traul~led after hearing fihe report of the dean's
remarks." (Id. at p. 48Z.) In addition, "[t~~~ im~lau~ibility of this explanation is reinforced by
the prosecutor's acceptance of white ~uro~-s who disclosed conflicting obligations [****113] that
appear to have be~r~ a~ bast ~s ~eri~us as N9'~. croaks'." (Id. at p. 483.)

Tl~~ pros~cuto~-'s ~ourt~~ reason fog striking Frank. G, was his 1992 arrest by Ehu Los Angeles
Counl-y Sheriff's Deparl-ment. ,~lthougl~ "[w3e have repeatedly u~~h~ld p~renl~~ory c~~a1ler,ges
made on the basis of a ~raspecl-iv~ ~~sro~~`s [*116] negative experience witi~ !aw
en~a~c~m~~t" {People v. Turner (1994) 8 Cal.4th 137, 171 [32 Cal. Rptr. 2d 762, 878 P.2d
521], italics added), the record dogs not indicate ghat Frank G. had a negative experi~nca with
law enforceme~~ fn the context of I-~~s 199'2 arrest. This way not ~n instance in which a~
prosp~ctiv~ juror had been wrongly arrested because of a mistake or malice on the part of law
enforc~menl-. Frank G. ~r,~d~ clear i~ hes quesrionn~ire~ fihat fihe false arrest resulted From ~
"computer error by rental agency." H~ f~ri:her indicated that the case v~ras dismissed, lh~l ire
felt he was "treated fairly by police," ar~~ Cl~a~ "justice [was] served." Frank G~'s experience with
his 1992 arrest: also mu~fi b~ consider~~ togct~~r with his expressed satisFaction with the
police's conduct when his homy was burglarized the year before the trial, as we11 as hip
comment that the solution to reducing ~s~im~ was L-a "[h]ire more law enforcement." Thy record
does not ir~dic~~~ that the 1992 arr~sk, [****114] which occurred 10 years before phis jury
selection process, caused Frank G. to Dave negative vEews of law enforcement or otherwise
supported the pras~cul-or'~ assertion ghat "he v~atald not be a good prosecutoria9 juror,"
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Further, the prosecutor did not object to other panelists who reported potentially negative
experiences with the criminal justice system. Juror No. A-4635 had witnessed "police beating
someone" and had been jailed for driving under the influence, yet the prosecutor asked no
questions about either experience. The prosecutor likewise accepted ]uror No. R-5785, who had
gone to court for a traffic violation and lost. And Jeffrey W. said he was dissatisfied with the
police's conduct on two occasions—one in which he was the victim of vandalism and another in
which he was arrested and jailed for possession of alcohol as a minor.--but the' prosecutor
accepted him without asking any questions about either incident.

The prosecutor did follow up with some prospective jurors, including Juror No. R-5785, aboufi
their interactions with police. But she did not ask Frank G. any questions about his 1992 arrest.
Of course, the prosecutor had no duty to attempt to rehabilitate all the panelists [****115]
about whom she harbored doubts. But her tack of evenhandedness [***432] in investigating
the reasons that purportedly concerned her is suggestive, and especially so because the stated
reason—being arrested (or, more accurately, being arrested with no charges filed)—(s known to
disproportionately affect African Americans. (See Miller-El, supra, 545 U.S. at p. 255
["contrasting voir dire questions posed respectively to black and nonblack panel members" are
probative [**354J of racial discrimination]; People v. Buza (.2018) 4 Cal.Sth 658, 698 [230
Cal. Rptr. 3d 681, 413 P.3d 1132] (dis. opn. of Liu ~, J.) [citing data showing that in California,
African Americans are 6.5 percent of the population but made up 20.3 percent of adult felony
arrestees in 2016, and "felony arrests of African-Americans disproportionately result in no
charges or droppetl charges"].)

[*ll7]

E.

The prosecutor's fifth reason was that Frank. G. "refused fo smile" at her during voir dire but
smiled at the defense. Although a prospective juror's demeanor can be grace-neutral
justification for a peremptory strike, the trial court did not make any findings about Frank G.'s
demeanor. Here, as in Snyder, "[i]t is possible that-the judge did not have any impression one
way or the other concerning [the prospective juror's] demeanor." (Snyder, supra, 552 U.S. at p.
479.) Snyder found it relevant that [****116] the juror at issue "was nofi challenged until the
day after he was questioned, and by that time dozens of other jurors had been
questioned.." (Ibid.) In this case, 11 days. passed between the prosecutor's brief questioning of
Frank G. and Hardy's Batson mofiion. "Thus, the trial judge may not have recalled [the
prospective juror's] demeanor. Or, the trial judge may have found it unnecessary to consider
[fihe prospective juror's] demeanor, instead basing his ruling completely on the [other]
proffered justifications] for the strike." (Ibid.) In these circumstances, ademeanor-based
reason does not weigh in favor of fihe prosecutor's credibility, and the ,court_ agrees this is .not an
"especially strong",reason for the strike. (Maj. opn., ante, at p. 83; see Harris v. Hardy (7th Cir.
2012) 680 F.3d 942 965 ["Demeanor-based explanafiions for a strike are particularly
susceptible to serving as pretexts for discrimination."]; U.S. v. McMath (7th Cir.`2009) 559 F.3d
.657, 665-666;. Brown v. Kelly (2d Cir. 1.992 973 F~Zd 116,.121.)

F.

The prosecutor's sixth reason for- striking Frank G. was that he indicated on his questionnaire
that life without parole was worse. than the death penalty. Today's opinion acknowledges that
this "might also be considered a weak reason." (Maj. opn., ante, at p.83:)

Frank G. was not. alone. in initially indicating that life without parole [****.11.7] .might be worse.
than the death penalty.. Juror No. C-1.938 and Juror No. S-8868, both of whom served on the
main.. panel, also indicated on their questionnaires that life. without parole ,was worse than the.
death penalty. In fact, Juror No. C-1938's answer as to why he thought life without parole was
worse ("The defendant will not only lase his/her freedom, buff will .have the time. to contemplate
his/her actions") was substantially similar to the answer Frank G. gave ("you think about what
you did, the crime that you committed and the fact that you're going to be locked up for the
rest of your life without no possibility of getting out, it could have a trying effect on a person's
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mind"). [3ut the prosecutor did not ask Juror No. C-1938 any questions about his views on the
death penalty. [***433] Meanwhile, Frank G., who favored the death [*118] penalty and
tl~ougl~t ifi was used "too seldom," said in answer to que~tianing by defense counsel that he
cauld accept that death was the worse penalty, a~ the law required,

Miller-EI is on point. There, the prosecutor simifar(y stated that he struck a black juror because
the juror "'st~gge~t~d that the death penalfiy was an easy way out, that tl~ey should be made to
suffer [~4̀ ~` a'̀ 118 more."' (Miller-El, supra, 545 U.S. at p. 248.) While ack~awledging that "the
explan~~:ian is reasonable" on its face, the high caurt paid "its p9ausibility is severely undercut by
the pro~~cution`s Failure to object ~o other panel members who expressed views mach Iik~ [thy
struck juror's]." (Ibid,) "The fact that [the prosecutor's] reason also applied to these other panel
memb~rsr most of them white, nano of them struck, is evidence of p~~~~~xt." (Ibid.}

G,

ThQ ar~a~yses above—together with the racial overtones of L-his case, the Fact that- tl~e prosecul-or
struck every black juror she could [**355] have sfiruck, and drank G.'s background and
personal views, including nis strong support for law ertfarc~m~nt and the d~atl~ penalty—Dads
me to conclude ti~a~ it was more likely than not that the strike of Frank. G. was impermissibly
mot~vatec~ ~y race.

In resisting this conclusion, today`s opincon reso~--ts to the Famii~ar argtiment that no un~xcuse~
juror was similar enough to the excused juror to allow an inf~renc~ ~f discrimination to be
drawn from comparafiive juror analysis. (Maj. opn., arrLe, at p. 83.) It is true i:hat the prosecufior
said, "T Feld ghat all of th~s~ things, in combinaEion, ... i~d~cal-~d that r,~ would not be a good
pras~cut-orial [****119] juror." (Italics added.) E3ut J~~firey W. was closely matcl~~d as to ihre~
of the rea~ans• he ~Iso had professional ties to attorneys, he pre~err~d to not sit on the case,
and h~ had be~~ arrested (bur, unlike Frank G., was not satisfied with ~:he police's cond~c~).
Je~fr~y W. was also similar to Frank G. in other ways: bout were oId~r and married, bath
beii~ved the solution to crime involved more law er~farcem~nt, both sl-rongly believed in
personal responsibility, and both reported they wire in favor of the death penalty and f~l~ it way
used ̀ tloo seldom." Yet the prosecutor accepted .Jeffrey W. wilha~ar questioning.

Today's opinion says "parties wii:f~ limited perem~tary cha(I~ng~s generally cannot excuse every
poten~i~i juror wE~a I~as any trait tt~ai: is afi all problematic. They mint ~r~st~ad excuse tl~►a~e fi(~ey
t~elieve v~rill b~ rr~~st ~robl~malic under all ~:l~e circ~mstanc~~." {Mai. opn., ar~t~, at p, f33,) Sul
ti~a~ ~oir~i rif~gs l~ollov~ lucre. Eacf~ side had 2G~ shrikes av~ii~blc in s~fecting the mein ,~an~l, and
tl~~ prosecutor ~a~~d ar~ly ~iv~ o~ those shrikes. 511 17ac1 as-n;~i~ s4:rik~s [*119] av~ila(~le ~o
remove r~o~black jurors with traits shy purportedly fo~r~d prob{~matic 6n Frank G., and th~rc
wire 33 ~ros~~ctiv~ [****120] jurors still I~ft ire the v~nir~ ai t~~~ e~~d o~ jury s~fection< These
circu~nstanc~s cast Further doubt are ~:~~ cre~i~ility of Her stated cone~rns.

~n at~~~ ~v~~t, f~he fact that r~o atf~er juror exact3y ~a~cl~ed Frank G. does r at dispel C~~e
in~erec~c4 ~f ~r~fi~xt arising frai~n corr~para~ivE juror araly~is. Thy 6~igh court 5quar~9y addr~s~ed
this issue in Miller--El: "Tl~e dissEnfi conf:~i~d~ t~1a~ ~P~~r~ are r~~a wG~i~~ pa~~Bists sirrdi6~rly ~i1:~ated
la [tiro ful~ck pros~ec~ive jurors who were str~ack~ beca~~~ ~"'[s]i~,ifarly situated` does nab mean
matching ar~y one of ~~veral reasons the pros~cufii~n ~~v~ f4r 5i:riking a pat~nL~al ~~~~o~—if:
mea~~ matching all a~~ [*~"*434] them..", [Git~ii~~.] Nine of our c~~~s annae~nc~s a yule that no
comparison ~s probaliv~ unless the situation of ~f~~ individuals cam~ared es i~'er~tical in all
respects, end l~~ere is n~ reason to accept ai~~. ... A per se rule that a defen~anl cannot win a
Baton claim unless t:l~ere is an exactly ~d~ntic~l w~i e j~ar~or would leave 13afson inoperable;
potential jurors are not products of a sit o~ caoki~ cutters." (Miller-El, supra, 545 U.S. at p.
247, fn. 6.)

The high court has repeatedly drawn inferences of discrimination From comparative juror
analysis without regard to vdhether the comparator jurar~ matched L-h~ struck [****121] juror
in every respect iclentiFied by the prosecutor. (See Foster l~. Chatman, supra, 578 U.S. at np.

- X136 S.Ct. a~ pp. 1750-1751] (Foster}; Snyder, supra, 552 U.S. at pp. 483-484;
MrUer-El, supra, 545 U.S. at pp. 244-245, 248.} The high court his found such analysis
probative even with a single comparator }uror. (S~e Foster, at p. [13G S.Ct. a~ ~. 1754]
["[The prosecul-or] also stated fihat Ise struck Hood because Haad's wife worked ai: Northwest
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Regional Hospital .... Bufi [he] expressed no such concerns about white juror Blackmon, who
had worked at the same hospital."]; Snyder, at p: 484 ["If fihe prosecution had been sincerely
concerned that Mr. Brooks would favor a lesser verdict than first-degree murder in order to
shorten the trial,_ it is hard to see why the prosecution would nofi have had at least as much
concern regarding Mr. Laws."].)

Moreover, the high .court's case law makes clear that comparative juror analysis can give rise to
an inference of pretext even when a prosecutor's sfiated reason is "not explicitly confiradicted by
the record" (Foster, supra, 578 U.S. at p. [136 S.Ct. at p. 1750], is "otherwise
legitimate" (Id. at p. [136 S.Cfi. at p. 1751], or is "reasonable" on its face [**356] (Miller-
El, supra, 545 U.S. at p. 248). The initial plausibility of a stated reason does not end the
analysis; '"a sensitive inquiry"' into ̀"ail of the circumstances fihat bear- upon the issue"' can
reveal such a reason to be pretextual. (Foster, at p [136 S.Ct. at p° 1748].)

~*101

As shown above, the prosecutor's disparate [****12Z] treatment of Frank. G. and nonblack
jurors pervades .every one of her stated reasons other than demeanor. Yet today's opinion does
not contain. any analysis of a specific comparator juror—not a single one. The court's breezy
treatment of comparative juror analysis-"There will always be some similarities between
excused jurors and nonexcused jurors" (maj. opn., ante, at p. 83)—unduly minimizes probative
evidence bearing on the prosecutor's ,motivation and cannot be squared. with high court
precedent.

i ~!

The court understands this case to involve three "especially strong" reasons and three "weak" or
"not ... very convincing" reasons. (Maj. opn., ante, at p. 83.) As explained above, I do. not find
the "especially strong" reasons to be especially strong at all. But even on fihe court's accounfiing,
it is unclear why the court does not consider the weak reasons to be significant evidence of,
pretext.

The court-says Frank G.'s reluctance to sit on the jury and his belief that life without parole was
worse than the death penalty are "weak reason[s]" when considered "in isolation" or "[s]tanding
alone," but "in combination with the other reasons" or when "addled] to the. others," these
reasons are "legitimate." (Maj. [**~*123] opn., ante, at pp. 83, 82.) [***435] I do not see
the logic here. How does a reason that is weak in isolation become.legtimate.-when combined
with other reasons? In this case, there is nothing in the other reasons that somehow bolsters
the legitimacy of the. reasons that. the court finds weak on their own. Weak reasons do not
become- ̀'legitimate" when given alongside other reasons. If ,anything, the. weak reasons.. erode
the credibility of the ofher reasons by suggesting there Is more to;the prosecutor's motivation
than if she had given, only the other reasons by themselves. (Smith, supra, 4 Ca1.5th at• pp.
1157-1158; see. Snyder, supra, 552 U.S._ atp. 485 ["The prosecution's proffer of [a]
pretextua( explanation naturally gives rise to an inference of discriminatory intent."].)

The h~ h court has how Batson analysis should proceed when a prosecutor hasg not addressed
given multi le reasons antl a court has found some of them credible and others implausible andP
indicative of discrimination. Some courts have applied amixed-motive analysis, inquiring
whether the prosecutor "would have struck [the juror] even ifi he had not been motivated in part
by an .improper purpose." {E.g., Jones v..Plaster (4th Cir. 1995) 57 F.3d 417,, 42i) The ;Ninth
Circuit has rejected mixed-motive analysis and "limit[s] [the]. inquiry to whether [****.124] the
prosecutor was. ̀motivated in substantial part. by discriminatory intent."' (Cook v, LaMarque (9th
Cir. 2010) 593 F:3d 810; 815..) Other courts have held that "jr]egardless of how many other
nondiscriminatory factors are_ considered, any consideration of a discriminatory [*.121] factor
directly conflicts with the purpose of Batson and taints the entire jury selection. ,
process." (Arizona v. Lucas (2001) 199 Ariz. 366 [18 P.3d 160, 163]; see, e.g.1 McCocrnick v.
State (Ind. 2004) 803 N.E.2d 1:.108, 1113.;. State v. Shuler (2001) X344 S:C. 604 [545 S.E.2d
805; 81 ]; Ex pane Sockwell (Ala. 1995) 67,5; So.2d 38, 41.) There is no need in this case. to
choose among these. approaches because none of the prosecutor's reasons withstands scrutiny.
I would .only note that none of these varied authorities supports the view that a "weak" .reason..
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can somehow become "legitima~~" when considered "in combination" with others. (Maj. opn.,
ante, at pp. 82, 83 [citing no authority on this point].)

III.

The discussion above is enough to decide fihis case. Bud tf~ere is an additional circumstance that
raises suspicion. As today's opinion [**357] Hates, the prosecutor struck two black jurors
during the selection of ~(ternat~s, and those strikes are relevant ̀ Yor whatever light [they] may
shed on the validity of her reasons for excusing Frank G." (Maj. apn., ante, at p. 78; see
Snyder, supra, 552 U.S. at p. '478 [considerafiion of all relevant circumstances includes
"cansi~'~r[ing] the strike of [one jurors for the bearing i~ might have upon the strike ~'' ' °'' 12~]
o~ [another juror]"].) Especialfy relevant is the prosecutor's strike of Marion H.

In the process of selecting four alternate jurors, each ~id~ had flour peremptory strikes. After
lwo strikes by the prosecution (both aga~n~t whifie women) and two by the defense (bath
against white men), the trial co~r~ called Marion i~,, a black woman, to the jury box. The
prosecufior qu~sfiioned Marion H. in some depth about her carer plans and then asked tl~e trial
court haw ~ft~rnafies waufd b~ calf~d to the main jury pane if n~edede The trial court said
alternates would be celled in the order they were seated, not a~ random. The prosecutor
accepl-ed the panel with Marion H. [***436] as the fourth a8ternate. The deFense then used its
lv~o remaining strikes (against Karyn R~ (Juror Noo R-~7~9} and Jeffry W., bath white); the
fiirsi. of i:l~ese strikes caused Marian I-~< l~ move to ~h~ third alternate position. Next, the trial
cat~rt c~Eled Darin B., a black rnan, Ca tl-~c jury hox, and the prosecutor used her third strike
against: him. The trial court ~f~en cafl~d furor N~a. G223~, ~ white woman, to sit as the fourth
alternate; Juror No. S-6169, a black wamarv, was next in line. The prosecutor questioned Juror
No. 5-6169 extensively, [~"***126] questioned Juror Na. G-Z23~ briefly, and then used her
find strike on Marion H. As a result, Juror No. S-6f59 served as fih~ fourth alt~rnat~.

'his sequence of events shows that b~for~ using her finai strike against Marion H., the
prosecutor asked how alternates would be called to the main p~nei if ne~de~, and the trial court
said alternates vdou(d be called in the order [*122] they wire sealed, not at random. At that
point, th e prosecutor knew she could nod avoid I~avin~g one bEack juror on the afternat~ panel,
and her strike of Marion H., who was seated in the third allernat-~ position, ~nsur~d that the one
black juror would be in tl~e fourth position and thus ~Qas~ likely to serve.

Furih~er, at ~i~~ time N~ario~ H. was s~rucic, Juror (~o. G-2235 was sated in the fourth alt~rnat~
pasation, and Juror Na. 5-616 was ~ex'c in ling. Ti~~ p~-a~ecu~or first qu~sfioned Juror Na.
S-C~69 extensively, askir~~ ~l~out her husb~i-~d's former work as a judge; lie; owr~ work
~x~a~ri~nce as her husband`s sec~-~~:ary and before ghat a~ ~ sports ~hatographer, 6~er view of t~~~
Q.J. Sim;3son ~ri~~, a~r,~ her husbar~d'S GO~S36~, who had beep sE-~ot. The prosecutor- then asked
.~u~-or Na. G-2235 three brief questions ~o cor~frrn that her brolh~r`s [****127] past conviclia~
for w~-i~ir~g bid c9~ecks would not a~F~ct her d~cisianrnak~ng i~ this case. The pro~e~uto;~ did n~~
ask Jurflr No. G-22:35 about her ~x-husband's conviction or al~c~u~ an incident uvh~r~ sh~~ was
victEm o~ cai~ l-f~efi: and deft °`[~]i~appaent~d" b~cae~se "[n]a one was arrested.°` The ~ros~cutor'~
ap~.ar~r~t eagerness end thoro~ghn~~s in gt~~s~ionir~g ~~tror ~2a. S-6169, compared to her mach
bri~fcr ar~d foss ~rabing qu~stioni~g a~ furor No. G-2235, suc~g~sl an aim to ~n~ur~ that only
one l~f~ck juror ~rvoui~ sib ass ail alier~,at~ and to ~et~rmine wi~e~l~~~r Marion H. ot- ]c~ror No,
S-6~ 69 would b~ mare favo¢~al~i~. N~~~LIy, Ma. iar~ I-1. ar~d Juror No~ S-G~G9 were the only jurors
w~~om tine prosecutor questian~d in d~~lh~ wring the entirE jury s~lectian process.

It is firu~ fil~at the prasec~fiar twig ~c~c~ted tf~e all~rr~ale panel wFi:h Marion H, seated. (Maj.
opn., ar~(~, at p. 7z.) But ~h~ first time lh~ prosecutor passed, Marian I-{. was positioned as tf-te
~aurtl~ a9ternate and v~ra~ thus unlikely io s~~ve—a ~~cti o~ which the prosecutor way aware, since
shy l~a~ just asked the trial coin I~avr~ aft~rnates waufc~ b~ s~ate~ if needed on the main panel.
Tn any even, a prosecutor`s accepfiance a~ ~ juror does not preclude a finding of
improper [****128] motive v~Ihen tl~e juror is struck "evenkually instead ofi
i mmediately." (Gutierrez, supra, 2 Cal.Sth at p. 1171; see id. at p. 1170 [finding Batson
violation ~v~~ tf~ough "~h~ prasecu~or passed an challenges five times [**358] while [thy
eventually struck juror] remai~~d on the panel"]; Williams v. Runnels (9th Cir. 2006) 432 F.3d
1102, 110 [prosecutor's acceptar~cQ of the jury "s~vera) times" witih black jurors "does not
refute the inf~renc~ [of discriminations when the prosecutor did" strike those black jurors].)
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It is also possible the. prosecutor believed Marion H. was less favorable than [***437] all of
the jurors who ultimately served as alternates. But the reasons the prosecutor gave for fihe
strike, while "plausible," are not very strong, as the court's cursory discussion acknowledges.
(Maj. opn., ante, at p. 85.) And even if the prosecutor had genuine concerns about Marion H.,
that is not inconsistent with an intent fio ensure that only one black juror would serve
as [*123] an alternate and that the black juror would sit in the fourth and last position. This is
an additional factor bearing on the prosecutor's overall approach to jury selection.

IV.

"Purposeful racial discrimination in selection of the venire violates a defendant's right fo equal
protection because it denies him the protection that a trial by jury [****129] is intended to
secure. 'The very idea of a jury is a body ... composed of the peers or equals of the person
whose: rights it is selected or summoned to determine; that is, of his neighbors, fellows,
associates, persons having the same legal status in society as that which he holds.'" (Batson,
supra, 476 U.S: at p. 86,) It is elementary that"the State denies a black defendant equal
protection of the laws when it puts him on trial before a jury from which members of his race
have been purposefully excludetl." (Id. at p. 85.) Yet that is what happened here. As a result.of
the prosecutor striking every black juror she could have struck, fihe black defendant in this
capita( case, charged with raping and murdering a white woman, was tried by a jury that
included no black person. The prosecutor's reasons for striking the ̀one black juror who could
have served on fihe main panel appear pretextual, especially in fight of her disparate treatment
of similar nonblack jurors.

Racial discrimination in jury selection violates nofi only the defendant's right to equal protection
but. also the prospective juror's "right not to be excluded from [the jury] on account of
race." (Powers v. Of~io (1991) 499- U.S: 400, 409 [Y13 L Ed 2d 411., 111 S. Ct. 1364]
(Powers); see id. at p. 407 ["[WJith the exception of voting, for most citjzens the
honor [****130] and privilege of jury duty is their most significant opportunity to participate in
the democratic process."].} Frank G. was a family man, a supervisor in a major company, and a
strong supporter of law enforcement and the death penalty. He strongly believed in individual
responsibility. He had sincere respect for judges, and he believed the criminal justice. system
was fair. He understood his duty as a citizen to serve, and he understood fihat a juror must
listen to both sides before making a judgment. Especially in Iight of his personal qualities, it
seems more likely than not that the strike of this juror was based "on the assumption that black
jurors as a group will be unable impartially to consider the State's case against a black
defendant." (Batson, supra, 476 U.S. at p. 89.) Frank G. was improperly denied "a significant
opportunity to participate in civic life." (Powers, at p: 409.)

Today's decision prompts one final observation: Over the past three decades, Batson has been
extended to prohibit discrimination against any prospective juror based on race, ethnicity,
gender, and (in some jurisdictions} sexual orientation, whether or not the defendant and. the
juror share the same [*124) background. (See J. E. 8. v. Alabama ex rel. T. 8. (1994 511
U.S. 127, 130=:131 [128 L. Ed. 2d 89, 11.4 5. Ct. 1419]; Hernandez v. New York (1991) S00
US. 352, 371.-372 [i14 L. Ed. 2d 395, 111 S. Ct. 1859]; Powers, supra, 499 U:S. at p. 402;
SmithKline, supra, 740 F.3d at p. 486; People v. Garcia (2000) 77 Cal.App.4th 1269, 1272..
-1281 [92 Cal. Rptr.. 2d 339].) [***438] But it must be remembered [****131] that Batson
ifiself, like. fihe case now before us, involved a black defendant tried by a jury empaneled after
the prosecutor had, removed all black persons from the venire. (Batson, supra, 476. U.S. at pp.
8Z-83; see Wheeler, supra, 2Z Cal.3d 'at pp. 263-Z64 [same].) The high [**359] court's
opinion responded specifically to the pernicious history of African Americans being` excluded
from jury service, calling such exclusion "a primary example of the evil the Fourteenth
Amendment was designed to cure." (Batson, at p. 85; see id. at p. 103 (conc. opn. of Marshall,
].) [describing "common and flagrant" practice of using peremptory strikes to exclude black
jurors]; id. of pp. 103-105.)

Against this historical backdrop, it is nofiable that more than 30 years have passed since this
court has found the peremptory strike of a black juror to be improperly motivated by race. (See
People v. Snow (1987) 44 Cal.3d 216 [242 Cal. Rptr. 477, 746 P.2d 452]; People v. Turner
(1986) 42 Cal.3d 711 [230 Cal. Rptr. 656, 726 P.2d 102]; People v. Hall (1983) 35 Cal.3d 161
[197 Cal. Rptr. 71, 672 P.2d 854].) Racial discriminafiion against black jurors has not
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disappeared here or elsewhere during that time. (See Foster, supra, 578 U.S. [136 S.Ct.
1737]; Snyder, supra, 552 U.S:.472; Miller-El, supra, 545 U.S. 231;. People v. Arellano (2016)
245 Cal.App.4th 1139, 1144 [200 Cai. Rptr. 3d 491]; People v. Allen (2004) 115 Cal.App.4th
542, 546-547, 553 [9 Cal. Rptr. 3d 374J; Peop/e v. Gray (2001) 87 Cal.App.4th 781, 789-7.90
[104 Cal. Rptr. 2d 848]; Peop/e v. Turner (2001.) 90 Cal.App.4th 413, 418, 420-421 [109 Cal.
Rptr. 2d 138].) And I seriously doubt that among the scores of Batson claims brought to our
court (typically in capital cases), no meritorious claim involving a black juror has arisen in the
pasfi 30 years. (See Crittenden v. Chappell (9th Cir. 2015) 804 F.3d 998, 1012-1018; People v.
Chism (2014) 58 Cal.4th 1266, 1338 [171 Cal. Rptr. 3d 347, 324 P.3d 183] (conc. & dis. opn.
of Liu ~, J.); People v. Williams (2013) 56 Cal.4th 630, 699 [156 Cal. Rptr. 3d 214, 299 P.3d
1185] (dis. apn. of Liu ~, J.); see also People v. Harris (2013) 57 Cal.4th 804, 885, 892-898
[161 Cal. Rptr. 3d 364, 306 P.3d 1195] (conc. opn. of Liu ~, ].) [from 1993 to 2013, this court
rejected Batson claims [****132] in 101 out of 102 cases presenfiing such claims]; id. at pp.
885-886 ["Even assuming, realistically, that most Batson claims raised in our court are fairly
insubstantial, it is not difficult to idenfiify cases that have presented closer questions.
[Citations.]"].)

"Like my colleagues, I am confident that California's prosecutors and trial judges take seriously
their responsibility to avert racial discrimination in jury selection. But one need not question the
overall excellence and integrity of [*125] our prosecutors and trial courts in order to pause
and wonder ... whether we have maintained the proper level of vigilance. Today, as when BaCson
was decided, it is a troubling reality, rooted in history and social context, that our black citizens
are generally more skeptical about the fairness of our criminal jusfiice system than other
citizens. Yet it is precisely to ensure public confidence in our courts and their verdicts thafi
Batson ̀ forbids the prosecutor to challenge potential jurors solely on account of their race or on
the assumption that black jurors as a group will be unable impartially to consider the State's
case against a black defendant.' (Batson, supra, 476 U.S. at p. 89.)" (People v. Harris, supra,
57 Cal.4th at pp. 865-866 (cone. opn. of Liu ~, J.).)

[***439] In this day and age., we [****133] are unlikely to encounter direct evidence of
purposeful discrimination in jury selection. Bud discrimination is no less rea! for being subtle.
Thafi is why review of a Batson ruling "`demands a sensitive inquiry into such circumstantial ...
evidence of intent as may be available."' (Foster, supra, 578 U.S. at p. [136 S. Ct. at p.
1748].) Here that inquiry leads me to conclude that, more likely than not, the jury that
convicted Hardy and sentenced him to death was not selected free of improper discrimination.

I respectfully dissenfi.

Footnotes

I'i.*

Associate Justice of the Court of Appeal Second Appellate District, Division Five,
assigned by the Chief Justice pursuant to article VI, section 6 of the California
Constitution.

* ~.
Associate Justice of the Court of Appeal, Second Appellate District, Division Five,

assigned by the Chief Justice pursuant to article VI, section 6 of the California
Constitution.

it
All further sfiatutory citations are to the Penal Cade unless otherwise indicated.
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Zf
The three men were tried separately and each received a sentence of death.

Armstrong's appeal is pending in this court. This court reversed Pearson's first death
sentence. (People v. Pearson (2012) 53 Cal.4th 306 [135 Cal. Rptr. 3d 262, 266 P.3d
966].) On remand, he again received the death penalty. His appeal from that judgment
is also pending in this court.

*s
Associate Justice of the Court of Appeal, Second Appellate District, Division Five,

assigned by the Chlef Justice pursuant to article VI, section 6 of the California
Constitution.
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Cal Code Civ Proc § 231.5

Deering's California Codes are current through Chapters 1-31, 33-44, 46, 47, 49-51, 54-57, 59-
67, 69-91, 93-103, 105-108, 112-11'7, 119-124, 126-135, 137-141, 143- 149, and 151-157 of the

2018 Regular Session.

• Deering's California Codes Annotated
• CODE OF CIVIL PROCEDURE
• Part 1 Of Courts of Justice
• Title 3 Persons Specially Invested With Powers of a Judicial Nature
• Chapter 1 Trial Jury Selection and Management Act

§, 231.5. Assumption of bias

A party shall not use a peremptory challenge to remove a prospective juror on the basis of an
assumption that the prospective juror is biased merely because of a characteristic listed or
defined in Section 11135 of the Government Code, or similar grounds.

Cal Code Civ Proc § 231.5
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Cal Gov Code § 11135

Deering's California Codes are current through Chapters 1-31, 33-44, 46, 47, 49-51, 54-57, 59-67,
69-91, 93-103, 105-108, 112-117, 119-124, 126-135, 137-141, 143- 149, and 151-157 of the 2018

Regular Session.

• Deering's California Codes Annotated
• GOVERNMENT CODE
• Title 2 Government of the State of California
• Division 3 Executive Department
• Part 1 State Departments and Agencies
• Chapter 1 State Agencies
• Article 9.5 Discrimination

§ 11135. Prohibited discrimination

(a) No person in the State of California shall, on the basis of sex, race, color, religion, ancestry,
national origin, ethnic group identification, age, mental disability, physical disability, medical
condition, genetic information, marital status, or sexual orientation, be unlawfully denied full and
equal access to the benefits of, or be unlawfully subjected to discrimination under, any program
or activity that is conducted, operated, or administered by the state or by any state agency, is
funded directly by the state, or receives any financial assistance from the state. Notwithstanding
Section 11000, this section applies to the California State University.

(b) With respect to discrimination on the basis of disability, programs and activities subject to
subdivision (a) shall meet the protections and prohibitions contained in Section 202 of the federal
Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132), and the federal rules and
regulations adopted in implementation thereof, except that if the laws of this state prescribe
stronger protections and prohibitions, the progams and activities subject to subdivision (a) shall
be subject to the stronger protections and prohibitions.

(c} The protected Uases referenced in this section have the same meanings as those terms are
defined inSection 12926.

(d) The protected bases used in this section include a perception that a person has any of those
characteristics or that the person is associated with a person who has, or is perceived to have, any
of those characteristics.

Cal Gov Code § 11135
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GENERAL OFFICE MEMORANDUM 15-125

TO: ALL DEPUTY DISTRICT ATTORNEYS

FROM: JOHN K. SPILLANE
Chief Deputy District orney

SUBJECT: JURORS MAY NO LONGER BE DISMISSED ON THE BASIS OF
AGE OR DISABILITY

DATE: DECEMBER 31, 2015

Prior to January 1, 2016, using a preemptory challenge to dismiss a juror because of their age or
disability was proper. (See, People v. McCoy (1995) 40 Ca1.App.4th 778, 783 ["California
courts have not been receprive to the argument that age alone identifies a distinctive or
cognizable group...."] People v. Lewis (2008) 43 Ca1.4th 415, 482 disapproved on other grounds
in People v. Black (2014) 58 Ca1.4th 912, 919-920 ["young persons are not a cognizable group"
under Batson or Wheeler]; U.S. v. Harris (7th Cir. 1999) 197 F.3d 870, 875, ["Unlike race or
gender, disability may legitimately affect a person's ability to serve as a juror."].) These cases
are no longer valid.

Effective January 1, Code of Civil Procedure section 231.5, has been amended to prohibit
employing a preemptory challenge to dismiss a juror on the basis of any category found in
Government Code section 11135, subdivision (a). That section specifically bars dismissal based
on a juror's age (e.g. too young or old) or disability. The teen disability is not defined, but
reference is made in Government Code section 11135, subdivision (b) to the Americans with
Disability Act which defines disabilities in 42 U.S.C. § 12102.

When challenged it is improper to offer either age or disability as a ground for dismissal.
Deputies are reminded that these rules apply to the defense as well as the prosecution. (Georgia
v. McCollum (1992) 505 U.S. 42, 59 [120 L.Ed.2d 33, 112 S.Ct. 2348.)
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i nstructions, courts, right ~o a jury final, trial caur-t, approaches, common-law, extraneous _ _

Case Summary --

Overview

HOLDINGS: [1]-Colorado courts erred whin t}~ey faur~d that a jury's. verdict convicting
i

defendant of harassment and unlawful sexual cont-acfi could nofi be reviewed under Colo. R.

Evid. 606(b), ~vLn though a juror lo(d other jurors he believed deFendar~t was guilty

because, in leis experience as a~ former law ~nforc~menl officer, "Mexican min lead a

bravado that caused them to believe they could do whatever they waned with wam~n";

[2]-Although Colo. R. Evid. 606(b) restricted inquiry into the validity of a jury's verdict, the !

Sixth Amendment to the U.S. Constitution required thafi the so-called °`no-impeachment ~

rule" give way in order to permit a trial cou~fi to consider evidence of a j~ro3~'s staternenL

and any resulting denial of the jury trial guarantee in cases where a juror made a clear ~

statement which indicated dial he or she refi~d an racial stereotypes or animus {.:o convict

a defendant.

Outcome

The SupP-em~ Court reversed the Supreme Caurt of Colorado's judgment upl~~fding

d~f~ndant's convictia~~ and rei~ar~ded tl~~ case far further p~-oc~~dings. 5-3 n~cision; ~

Dis~enls.

♦ LexisNexisO Headnotes

Constii:utionai Law > ... > Fundamental Rights ~ > Criminal Process ~

> Right to Jury Trial ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial

HNZ +' Criminal Process, Right to Jury Trial
The jury is a central foundation of our justice system and oar democracy. Wi~at~vei~ ids
imperfections in a particular case, tie jury is a necessary check on gov~rnm~nta! power.
Thy jury, over the centuries, has been an inspired, trusted, and effective instrument for
resolving fact~af disputes and determining uli.imate qu~stians of guild or innocence in
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4 criminal cases. Over fihe long course its judgments end acceptance in the community, an
acceptance essential to respect for the rule of law. The jury is a tangible implementation of
the principle that the law comes from the people. Q' More like this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > ... > Fundamental Rights ~ > Criminal Process

> Right to Jury Trial ~
1

'' Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial ~
i

~ HN2~ Criminal Process, Right to Jury Trial
In the era of our Nation's founding, the right to a jury firial already had existed and evolved
for centuries, through and alongside the common law. The jury was considered a '~
fundamental safeguard of individual liberty. The right to a jury trial in criminal cases was
part of the. Constitution as first drawn, and it was restated in the Sixth Amendment. U.S.

~ Const. art. III, § 2, cl. 3; amend. VI. By operation of the Fourteenth Amendment, it is
applicable to the States. ~l More like this Headnote

Shepardize -Narrow by this Headnote

i

Constitutional Law > ... > Fundamental Rights ~ > Criminal Process.

> Right to Jury Trial ~

Criminal Law &Procedure > Juries & Jurors ~ > Jury Deliberations ~ ~

> Privacy of Deliberations ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial ~ ,

HN3+ Criminal Process Ri ht to Ju Trial f9 ~'Y
Like all human institutions, the jury system has its flaws, yet experience shows that fair
and impartial verdicts can be reached if the jury follows the court's instructions and
undertakes deliberations that are honest, candid, robust, antl based. on common sense. A
general rule has evolved to give substantial protection to verdict finality and to assure
furors that, once their verdict has been entered, it will not later be called into quesfiion
based on the comments or conclusions they expressed during deliberations. This principle,
itself centuries old, is often referred to as the "no-impeachment rule." Q More like this
Headnote

R
~ Shepardize -Narrow by this Headnote

At ,°

Criminal Law &Procedure > Juries & Jurors ~ > Jury Deliberations
! ~

> Privacy of Deliberations.•-

~ HN4j Jury Deliberations, Privacy of Deliberations
Like its federal counterpart, Colo. R. Evid. 606(b) generally prohibits a juror from testifying

~ as to any statement made during deliberations in a proceeding inquiring into the validity of
the verdict. Fed. R. Evid. 606(b). The Colorado rule provides that upon_ an inquiry into the
validity of a verdicfi or indictment, a juror may not testify as to any matter or statement
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occurring during the course of the jury's deliberations or to the effect of anything upon his
~, or any other juror's mind or emotions as inFluencing him to assent to or dissent from the

verdict or indictment or concerning his mental processes in connection therewith. But a
juror may testify about (1) whether extraneous prejudicial information was improperly
brought to the jurors' attention, (2) whether any outside influence was improperly brought
to bear upon any juror, or (3) whether there was a mistake in entering the verdict onto
the verdict form. A juror's affidavit ar evidence of any statement by the juror may not be
received on a matter about which the juror would be precluded from testifying. Colo. R.
Evid. 606(b). q More like this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > ... > Fundamental Rights ~ > Criminal Process ~

> Right to Jury Trial ~

Criminal Law &Procedure > Juries & Jurors ~ >Jury Deliberations ~

> Privacy of Deliberations ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial ~

HNS'i' Criminal Process, Right to ]ury Trial
The United States Supreme Court's recognition in Warger v. Shavers that there may be
extreme cases where the jury trial right requires an exception to the no-impeachment rule
must be interpreted in context as a guarded, cautious statement. This caution is warranted
to avoid formulating an exception that might undermine the jury dynamics and finality
interests the no-impeachment rule seeks to protect. Q More like this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > Equal Protection ~ > National Origin &Race

HN6+ Equal Protection, National Origin &Race
It must become the herifiage of our Nation to rise above racial classifications that are so
inconsistent with our commitment to the equal dignity of all persons. This imperative to
purge racial prejudice from the administration of justice was given new force and direction
by the ratification of the Civil War Amendments. The central purpose of the Fourteenth
Amendment was to eliminate racial discrimination emanating from official sources in the
States. ~l' More like this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > Equal Protection ~ > National Origin &Race

Criminal Law &Procedure > ... > Challenges to Jury Venire ~

> Equal Protection Challenges ~ > Equal Protection Rule

Constitutional Law > ... > Fundamental Rights ~ > Criminal Process ~

> Right to ]ury Trial ~
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Criminal Law &Procedure > Trials T > Defendant's Rights ~ > Right to Jury Trial

Criminal Law &Procedure > Trials ~ > Defendant's Rights,. > ~] Right to Fair Trial ~

~ HN7i` Equal Protection, National Origin &Race
~ The duty to confront racial animus in the justice system is not the legislature's alone. Time
'~ and again, the United States Supreme Court has been called upon to enforce the
Constitution's guarantee against state-sponsored racial discrimination in'the jury system.
Beginning in 1880, the Court interpreted the Fourteenth Amendment to prohibit the
exclusion of jurors on the basis of race, and the Court has repeatedly struck down laws
and practices that sysfiematically exclude racial minorities from juries. To guard against
discrimination in jury selection, the.- Court has ruled that no litigant may exclude a
prospective juror on the basis of race. In an effort to ensure that individuals who sit on

~ juries are free of racial bias, the Court has held that the Constitution at times demands
that defendants be permitted to ask questions about racial bias during voir dire. The
unmistakable principle underlying these precedents is that discrimination on the basis of
race, odious in all aspects, is especially pernicious in the administration of justice. The jury
is to be a criminal defendant's fundamental protection of life and liberty against race or
color prejudice. Permitting racial prejudice in the jury system damages both the fact and
the perception of the jury's role as a vital check against the. wrongful exercise of power by
the sfiate. ~1 More like this Headnote

Shepardize: -Narrow by this Head_note

Constitutional Law > Equal Protection ~ > National Origin &Race

Criminal Law &Procedure,> Juries- & Jurors ~ > Jury Deliberations

> Ability to Follow Instructions

Constifiutiona) Law > ... > Fundamental Rights ~ > Criminal Process ~

> Right to Jury Trial ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial

Criminal Law &Procedure > Juries & Jurors ~ > Jury Deliberations ~

> Privacy of Deliberations

HN8~ Equal Protection, National Origin &Race
Racial bias in a criminal trial differs in critical ways from the compromise verdicfi in
McDonald v. Pless, the, drug and alcohol abuse. in Tanner v. United. States,, or the pro-
defendant bias in Warger v. Shavers. The behavior in those cases is troubling and
unacceptable, but each involved anomalous behavior from a single jury--or juror-gone off
course. Jurors are presumed to follow their oath, and neither history nor common
experience show that the jury system is rife with mischief of these or similar kinds. To
attempt to rid the jury of every irregularity of this sort would be to expose it to unrelenting
scrutiny. It is not at all clear fihat the jury system could survive such efforts to perfect it.
The same cannot be said about ,racial bias, a familiar and recurring evil that, if leffi
unaddressed, would risk systemic injury to the administration of justice. The United States
Supreme Court's decisions demonstrate. that racial bias implicates unique historical,
constitutional, and institutional concerns. An effort to address- the most grave. and serious ~
statements of racial bias is not an effort- to perfect the jury .but to ensure that. our legal
system remains capable of coming ever closer to the promise of equal treatment under the #
law that is so central to a functioning democracy. Racial bias is distinct in a pragmatic
sense as well. Q More like this Headnote
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Shepardize -Narrow by this Headnote

Constitutional~Law > Equal Protection ~ > National Origin &Race
r

Criminal Law &Procedure > ... > Challenges to Jury Venire

> Equal Protection Challenges ~ > Equal Protection Rule

Constitutional Law > ... > Fundamental Rights ~ > Criminal Process

> Right to Jury Trial

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > ~5= '~ Right to Fair Trial

' HN9'+ Equal Protection, National Origin &Race
In past cases, the United States Supreme Court has relied on procedural safeguards to
protect the right to an impartial jury. Some of those safeguards, to be sure, can disclose
racial bias. Voir dire at the outset of trial, observation of juror demeanor and conduct
during trial, juror reports before the verdict, and nonjuror evidence after trial are
important mechanisms for discovering bias. Yet their operation may be compromised, or
they may prove insufficient. The recognition that certain of the safeguards the Court

j identified in Tanner v. United States may be less effective in rooting out racial bias than
other kinds of bias is not dispositive. All forms of improper bias pose challenges to the trial

c process. But there is a sound basis to treat racial bias with added precaution. A
constitutional rule that racial bias in the justice system must be addressed—including, in
some instances, after the verdict has been entered—is necessary to prevent a systemic
loss of confidence in ju verdicts, a confidence that is a central premise of the Sixth
Amendment trial right. More like this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > Equal Protection ~ > National Origin &Race

Criminal Law &Procedure > Juries & Jurors ~ > Jury Deliberations

> Privacy of Deliberations ~

Constitutional Law > ... > Fundamental Rights ~ > Criminal Process

> Right to Jury Trial ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > ~ Right to Fair Trial

HNIO+ Equal Protection, National Origin &Race
Where a juror makes a clear statement that indicafies he or she relied on racial stereotypes
or animus to convict a criminal defendant, the Sixth Amendment requires that the no-
impeachment rule give way in order to permit the trial court to consider the evidence of
the juror's statement and any resulting denial of the jury trial guarantee. Not every
offhand comment indicating racial bias or hostility will justify setting aside the no-
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impeachment bar to allow further judicial inquiry. For the inquiry to proceed, there must
be a showing that one or more jurors made statements exhibiting overt racial bias that
cast serious doubt on the fairness and impartiality of the jury's deliberations and resulting
verdict. To qualify, the statement must tend to show that racial animus was a significant
motivating factor in the juror's vote to convict. Whether that threshold showing has been
satisfied is a matter committed to the substantial discretion of the trial court in light of all
the circumstances, including the content and. timing of the alleged statements and the
reliability of the proffered evidence. The practical mechanics of acquiring and presenting
such evidence will no doubt be shaped and guided by state rules of professional ethics and
local court rules, both of which often limit counsel's post-trial contact with jurors. q More
like. this Headnote

Shepardize -Narrow by this Headnote

Constitutional Law > Equal Protection ~ > National Origin &Race

Criminal Law &Procedure > Juries & Jurors ~ > Jury Deliberations ~

> Privacy of Deliberations

M Constitutional Law > ... > Fundamental Rights ~ > Criminal Process ~

> Right to Jury Trial ~ ~

Criminal Law &Procedure > Trials ~ > Defendant's Rights ~ > Right to Jury Trial

Criminal Law &Procedure > Trials ~ > Defendant's Rights,. > ~ Right to Fair Trial

HNZI i' Equal Protection, National Origin &Race
The Nation must continue to make strides to overcome race-based discrimination. The
progress that has already been made underlies the United States Supreme Court's
insistence that blatant racial prejudice is antithetical to the functioning of the jury system
and must be confronted in egregious cases despite the general bar of the no-impeachment
rule. It is the mark of a maturing legal system that it seeks to understand and to
implement the lessons of history. q More like this Headnote ~ ~ `;

Shepardize -Narrow by this Headnote

_ _.._..._... ....~.... ...W_ .~ ....._ _ _ _. _. ... ~._ __.. u.._ .__ ~. .._..w..... ..._.__ .._..__.- . - ..._ ...~ _.~_..__.._ ,..... _ _ .__ _._,

f ♦ Lawyers' Edition Display
~ ~

Decision

[**107]

~ Where juror made clear statement indicating that juror relied on racial stereotypes or
j animus to convict accused, Federal Constitution's Sixth Amendment. required no-

impeachment rule to give way to permit trial court to consider evidence of juror's
~ statement and any resulting denial of Sixth Amendment's jury-trial guarantee.
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Summary

[~'`*108] Overview: HOLDINGS: [1]-Colorado courts erred when they found ti~at a jury's
verdict convicting defendant of harassment and unlawful sexual contact could not be
reviewed under Caio. R. Evil. G06(b), ~v~n though a juror told o~h~r jurors he beli~v~d
defendant was guilty because, in his experience as a farmer law enforcement officer,
"Mexican men I~ad a bravado that caused them to believe they could do whatever they
wanted with women"; [2]-Although CoEo. R. Evict. 60b(b) restricted inquiry info the validity
o~ a jury's verdict, the Sixth Amendment to the U.S. Constitution required that the sa-
called "no-impeachment rule" give way in order to hermit a trial coui-~ to consider evidence
of a juror's statement and any resulting denial o~ the jury trial guarantee in cases where a
juror mad` a clear statement which indicated that fie or she relied on racial stereotypes or
animus ~a convict a defendant.

Outcome: The Supreme Court reversed the Supreme Court of Colorado's judgment
upholding defendant's convictions and remanded the case far further proce~di~~gs. 5-3
Decision; 2 Dissents.

° Headnotes

Jury 1 > JUSTICE SYSTCM -- GUILT 0{~ INNOCENCE > i-icadnote:

LEdHN1'i 1

The jury is a central Foundation of our justice sys~e~~ and oar democracy. Vti!halever ids
i mperf~cfiions in a particular case, tf~e jury is a necessary check on go~~~rnm~nl-al power.
Thy jury, aver the centuries, has been an inspired, trusted, and ef~eci.iv~ instrument (or
resolving Factual disputes and determining ultimate quesl-ions of guilt or innocence in
criminal cases. Over the long course its judgments find acceptance in ~h~ community, an
acceptance essential to respect far the rule of law. The jury is a tangible implementation of
the principle L-i~at the law comps f~-am ~1~e p~o~le< (Kennedy ~, J., joined by Ginsburg ~,
Breyer ~, Sotomayor ~, and Kagan ~, JJ.}

Constitutional Law 38Jury 3 > JURY TRIAL -- COMMON !AW -- STATES > Neadnote:

LEdHN2~ Z

In li~~ era afi our nation's ~aunding, the right to a jury l-rial already had existed and evolved
for cen~uri~s, through and alongside ll~~ common la~ti~. T}~~ juiy was conside~-~d a
fundamental safeguard of ir~dividual libc~-ty. The right to a jury ti-ia) in criminal cases was
part o~ the Constitution as first drawn, and it was restated in fihe Sixth Amendment. U.S.
Const. Art. III, ~ 2, cl. 3; Amend. VI. By aperatiion of Lh~ Fourteenth Amendment, ifi is
applicably to tl~e sates. (Kennedy ~, J., jarn~a by Ginsburg ~, Breyer ~, Sotomayor ~,
and Kagan ~, JJ.)

Trial 3q-2 > VERDICT -- IMPCACH~~NT > H~adnot~:

LEdHN3+ 3
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Like all human institutions, the jury system has its flaws, yet experience shows that fair
and impartial verdicts can be reached if the jury follows the court's instructions and
undertakes deliberations that are honest, candid, robust, and based on common sense. A
general rule has evolved to give substantial protection to verdict finality and to assure
jurors that, once their verdict has been entered, it will not later be called into question
based on the comments or conclusions they expressed during deliberations. This principle,
itself centuries old, is often referred to as the "no-impeachment rule." (Kennedy ~, J.,
joined by Ginsburg ~, Breyer ~, Sotomayor~, and Kagan ~, JJ.)

[**109] Trial 351 > JUROR TESTIMONY CONCERNING DELIBERATIONS -- STATE

EVIDENTIARY RULE > Headnote:

LEdHN4 ~' 4

Llke its federal counterpart, Colo. R. Evid. 606(b) generally prohibits a juror from testifying
as to any statement made during deliberations in a proceeding inquiring into the validity of
the verdict. Fed. R. Evid. 606(b). The Colorado rule provides that upon an inquiry into the
validity of~a verdict or indictment, a juror may not testify as to any matter or statement
occurring during the course of the jury's deliberations or to the effect of anything upon his
or any other juror's mind or emotions as influencing him to assent to or dissent from the
verdict or indictment or concerning his menta{ processes in connection therewith. But a
juror may testify about (1) whether extraneous prejudicial information was improperly
brought to the jurors' attention, (2) whether any outside influence was improperly brought
to bear upon any juror, or (3) whether there was a mistake in entering the verdict onto
the verdict form. A juror's affidavit or evidence of any statement by the juror may not be
received on a matter about which the juror would be precluded from fiestifying. Colo. R.
Evid. 606(b). (Kennedy ~, J., joined by Ginsburg ~, Breyer., Sotomayor~, and Kagan ~,
]].)

Trial 351 > NO-IMPEACHMENT RULE > Headnote:

LEdHN5+ 5

The United States Supreme Court's recognition in Warger v. Shauers that there may be
extreme cases where the jury trial right requires an exception to the no-impeachment rule
must be interpreted in context as a guarded, cautious statement. This caution is warranted

~ to avoid formulating an exception that might undermine the jury dynamics and finality
y interests the no-impeachment rule. seeks to protect. (Kennedy., J., joined by Ginsburg ~,

Breyer•-, Sotomayor~, and Kagan ~, J7.)

Civil Rights 2 > FOURTEENTH AMENDMENT -- RACIAL DISCRIMINATION > Headnote:

LEdHN6~ 6

It must become the heritage of our nation to rise above racial classifications that are so
inconsistent with our commitment to the equal dignity of all persons. This imperative to
purge racial prejudice from the administration of justice was given new force and direction
by the ratification of the Civil War Amendments. The central purpose of the Fourteenth
Amendment was to eliminate racial discrimination emanating from official sources in the
sfiafies. (Kennedy ~, J., joined by Ginsburg T, Breyer, Sotomayor ~, and Kagan ~, J].)
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Civil Rights SCivil Rights 8.5 > JURY -- RACIAL DISCRIMINATION -- VOIR

DIRE > H~adnate:

LEdHN7~ 7

Tl~e duty to confront racial animus in the justice system is not the legislature's alone. Time
aid again, ~f~e United States Su~~r~me Court has b~e~n coiled upon to enforce the
Constitution's guarantee against: state-sponsored racial discrimination in tl~e jury system.
(3eginning ire 188Q, the court interpreted the Fourteenth Amendment to prahibil the
exclusion of jurors on the basis of race, and the court has repeatedly struck down laws and
practices that systematically exclude racial minorities from juries. To guard against
discrimination in jury selection, the court has ruled that no litigant may exclude a
prasp~ctive juror an the basis of race. In an effort fio insure that individuals who sit on
juries are Free o~ racial bias, the court has held ghat the Constitution at times demands
that defendants be percr~itted to ask questions about racial bias during voir dire. The
unmistakable principle underlying these precedents is ghat discrimination on the basis of
race, odious in a!I aspects, is especially pernicious in the administration of justice. The jury
is to be a criminal deFendant`s fundamen~a9 protection of liFe and liberty against race or
color prejudice. Permitting racial prejudice in the jury system damages both the fact and
tl~e percepl-ion of the jury's ro(~ as a vital check against the wrongful exercise of power by
the slate. (Kennedy ~, J., joined by Ginsburg ~, Breyer ~, Sotomayor~, and Kagan ~, JJ.)

[**110] Civil Rights 8 > JUR0~5 -- RACIAL (3IAS > }-~~adnote:

LEdHN8'i $

Racial bias in a criminal trial differs in critical ways from tl~e compromise verdict in
McDonald v. Pless, the drug and alcolzal abuse in Tanner v. United Stags, ar lhe pro-
d~F~ndant bras in VVarg~r v. Si~a~uers. The behavior in tl~os~ caG~s is trou~fing and
unacc~ptabl~, but each involved anomalous behavior firam a single jury--orjuror--gone off
course. Jurors are ~resume~ to follow their oath, and neit~~r l~istary i~or common
experience shove that il~~ jury syst~rn is rife with mischief of these or similar i<inds. Ta
a~ternpt to rid tl~~ jury ag every irregularifiy of this sort would be ~a ~xpas~ it to ~anr~lcntrng
scrutiny. Il is pat at all clear that the jury system could survive such effor'cs to perfect it.
Tl1e saer~e cannot Eye said about racial bias, a familiar and recurring evil that, if left
unaddressed, would risk systemic injury to the administration of justice. Tire United States
S€~~rem~ Court's decisions demonstrate that racial bias implicates unique historical,
constitutional, and institutional concerns. An effort to address the most grave and serious
statements of ~~acia! bias is pat an of#ort to perfect the jury but to ~ns;.~re that our legal
sysi:~m remains capable of coming ever closer to t~~~ promise of equal trcatm~nt und~~- the
law that is so central ~o a ~urctio~ing democracy. Racia! bias is distinct in a pragmatic
~cns~ as well. (Kennedy ~, J,, joined icy Ginsburg ~, Breyer., Sotomayor~, and Kagan ~,
JJ,}

Trio( 343 > JUROR -- RACIAL BIAS -- ADDRESSING ISSUE AFi~ER VERDTCT > Headnote:

LEdHN9+ 9

In past cases, ~h~ United Slats Supreme Co~rl- has relied on procedural saf~guard~ ~o
protect the right to an impartial jury. Same of those safegf~ards, to b~ sure, can disclose
racial bias, Voir dire apt the a~tsel of l~ tai, observation of juror• demeanor and conduct
during trial, juror reports before the verdict, and nonjurer evidence af~t~r trio{ are
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important mechanisms for discovering bias. Yet their operation may be compromised, or
they may prove insufficient. The recognition that certain of the safeguards the Court
identified in Tanner v. United States may be less effective in rooting ouf racial bias than
other kinds of bias is not dispositive. All forms of improper bias pose challenges to the trial
process. But there is a sound basis to treat racial bias with added precaution. A
constitutional rule that racial bias in the jusfiice system must be addressed--including, in
some instances, after the verdict has been entered--is necessary to prevent a systemic
loss of confidence fn jury verdicts, a confidence that is a central premise of the Sixth
Amendment trial right. (Kennedy ~, J., joined by Ginsburg ~, Breyer ~, Sotomayor ~, and
Kagan ~, ]J.)

[**111] Trial 351 > JURY VERDICT -- NO-IMPEACHMENT BAR -- TESTIMONY AS TO

RACIAL BIAS > Headnote:

LEdHN10~ 10

Where a juror makes a clear statement that indicates he or she relied on racial stereotypes
or animus to convict a criminal defendant, fihe Sixth Amendment requires that the no-
impeachment rule give way in order to permit the trial court to consider the evidence of
the juror's statement and any resulting denial of the jury trial guarantee. Not every
offhand comment indicating racial bias or hostility will justify setting aside the no-
impeachment bar to allow further judicial inquiry. For the inquiry to proceed, there must
be a showing that one ar more jurors made statements exhibiting overt racial bias that
cast serious doubfi on the fairness and impartiality of the jury's deliberations and resulting
verdict. To qualify, the statement must tend to show that racial animus was a significant
motivating factor in the juror's vote to convict. Whether that threshold showing -has been
satisfied is a matter committed to the substantial discretion of the trial court in light of all
the circumstances, including fihe content and timing of the alleged statements and the
reliability of the proffered evidence. The practical mechanics of acquiring and presenting
such evidence will no doubt be shaped and guided by state rules of professional ethics and
local court rules,-both of which often limifi counsel's post-trial confiact with jurors.
Kennedy ~, ]., joined by Ginsburg ~, Breyer., Sotomayor ~, and Kagan ~, ]].)

Trial 351 > JURY VERDICT -- NO-IMPEACHMENT BAR -- TESTIMONY AS TO RACIAL

BIAS > Headnote:

LEdHNZ 1 a' 11

The nation must continue to make strides to overcome race-based discrimination. The i
progress that has already been made underlies the. United States Supreme Court's ~
insistence that blatant racial prejudice Is antithetical to the functioning of the jury system
and must be confronted in egregious cases despite the. general bar of the no-impeachment
rule. It is the mark of a maturing legal system that it seeks to understand and to
implement the lessons of history. (Kennedy ~, J., joined by Ginsburg ~, Breyer ~,
Sotomayor~, and Kagan ~, JJ.)

Syllabus

[**112] [*857] A Colorado jury convicted petitioner Pea-Rodriguez of harassment and
unlawful sexual contact. Following the discharge of the jury, two jurors told defense counsel
that, during deliberations, Juror H. C. had expressed anti-Hispanic bias toward petitioner and
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petifiioner's alibi witness. Counsel, with the trial court's supervision, obtained affidavits from the
two jurors describing a number of biased statements by H. C. The court acknowledged H. C.'s
apparent bias but denied petitioner's motion for a new firial on the ground that Colorado Rule of
Evidence 606(b) generally prohibits a juror from testifying as to statemenfis made during
deliberations in a proceeding inquiring into the validity of the verdict. The Colorado Court of
Appeals affirmed, agreeing that H. C.'s alleged statements did nat fall within an exception to
Rule 606(b). The Colorado Supreme Court also affirmed, relying on Tanner v. United States,
483 U. S. 107, 107 S. Ct. 2739, 97 L. Ed. 2d 90, and Warger v. Shavers, 574 U. S. , 135 5.
Ct. 521, 190 L. Ed. 2d 422, both of which rejected consfiifiutionai challenges to the federal no-
impeachment [*858] rule as applied to evidence of juror misconduct or bias.

Held: Where a juror makes a clear statement indicating that he or she relied on racial
stereotypes [***2] or animus to convict a criminal defendant, the Sixth Amendment requires
that the no-impeachment rule give way in order to permit fihe firial court to consider the
evidence of the juror's statement and any resulting denial of the jury trial guarantee. Pp. -

197 L. Ed. 2d, at 118-127.

(a} At common law jurors were forbidden to impeach their verdict, either by affidavit or live
testimony. Some American jurisdictions adopted a more flexible version of the no-impeachment
bar, known as the "Iowa rule," which prevented jurors from testifying only about their own
subjective beliefs, thoughts, or motives during deliberations, An alternative approach, later
referred to as the federal approach, permitted an exception only for events extraneous to the
deliberative process. This Court's early decisions did not establish a clear preference for a
particular version of the no-impeachment rule, appearing open to the Iowa rule in United States
v. Reid, 53 U.S. 361, 12 How. 361, 13 L. Ed. 1023, and Mattox v. United States, 146 U. S. 140,
13 S. Ct. 50, 36 L. Ed. 917, but [**113] rejecting that approach in McDonald v. Pless, 238 U.
S. 264, 35 S. Ct. 783, 59 L. Ed. 1300.

The common-law development of the rule reached a milestone in 1975 when Congress adopted
Federal Rule of Evidence 606(b), which sets out a broad no-impeachment rule, with only limited
exceptions. This version of the no-impeachment rule has substanfiial merit, promoting full and
vigorous discussion by jurors [***3] and providing considerable assurance that after being
discharged they will not be summoned to recount their deliberations or otherwise harassed. The
rule gives stability and finality to verdicts. Pp. - , 197 L. Ed. 2d, at 118-120.

(b) Some version of the no-impeachment rule is followed in every State and the District of
Columbia, most of which follow the Federal Rule. At least 16 jurisdictions have recognized an
exception for juror testimony about racial bias in deliberations. Three Federal Courts of Appeals
have also held or suggested there is a constitutional exception for evidence of racial bias.

In addressing the common-law no-impeachment rule, this Court noted the possibility of an
exception in the "gravest and most important cases." United States v. Reid, supra, at 366, 12
How. 361, 13 L. Ed. 1023; McDonald v. Pless, supra, at 269, 35 S. Ct. 783, 59 L. Ed. 1300. The
Court has addressed fihe question whether the Constitution mandates an exception to Rule 606
(b) just twice, rejecting an exception each time. In Tanner, where the evidence showed that
some jurors were under the influence of drugs and alcohol during the trial, the Court identified
"long-recognized and very substantial concerns" supporting the no-impeachment rule. 483 U.
S., at 127, 107 S. Ct. 2739, 97 L. Ed. 2d 90. The Court also outlined existing, significant
safeguards for the defendant's [***4] right to an impartial and competent jury beyond post-
trial juror testimony: members of the venire can be examined for impartiality during voir dire;
juror misconduct may be observed the court, counsel, and court personnel during the trial; and
jurors themselves can report misconduct to the court before a verdict is rendered. In Warger, a
civil case where the evidence indicated that the jury forewoman failed to disclose a
prodefendant bias during voir dire, the Court again put substantial reliance on existing
safeguards for a fair trial. But the Court also warned, as in Reid and McDonald, that the no-
impeachment rule may admit of exceptions for "juror bias so extreme that, almost by definition,
the jury trial right has been abridged." [*859] U. S., at - , n. 3, 135 S Ct. 521, 529,
190 L. Ed. 422, 432. Reid, McDonald, and Warg~r left open the question here: whether the
Constitution requires an exception to the no-impeachment rule when a juror's statements
indicate that racial animus was a significant motivating factor in his or her finding of guilt. Pp.

- , 197 L. Ed. 2d, at 120-122.

(c) The imperative to purge racial prejudice from the administration of justice was given new
force and direction by the ratification of the Civil War Amendments. "[T]he central purpose of
the Fourteenth Amendment was to eliminate racial [***5] discrimination emanating from
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official sources in the States." McLaughlin v. Florida, 379 U. S. 184, 192, 85 S. Ct. 283, 13 L.:
Ed. 2d 222. Time and again, this Court [**114] has enforced the Constitution's guarantee
against sfiate-sponsored racial discrimination in the jury system. The Court has interpreted the
Fourteenth Amendment to prohibit the exclusion of jurors based on race, Strauder v. West
Virginia, .100 U. S. 303, '305-309, 25 L. Ed. 664; sfiruck down laws and practices that
systematically exclude racial minorities from juries, see, e.g.,Nea/ v. Delaware, 103 U. 5. 370,
26 L. Ed. 567; ruled that no litiganf may exclude a prospective juror based on race, see, e.g.,
Batson v. Kentucky, 476 U. S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69; and held that .defendants
may at times be entitled to ask about racial bias during voir dire, see, e.g., Ham v. South
Carolina, 409 U. S. 524, 93 5. Ct. 848, 35 L. Ed. 2d 46. The unmistakable principle of these
precedents is that discrimination on the basis o~ race, "odious in all aspects, is especially
pernicious in the administration of justice,'° Rose v. Mitchell, 443 U. S. 545, 555,'99 S:" Ct. 2993,
61 L. Ed. 2d 739, damaging "both the fact and the perception" of the jury's role as "a vital
check against the wrongful exercise of power by the Sfiate," Powers v. Ohio, 499 U. S. 400, 411,
111 S. Ct. 1364, 113 L. Ed. 2d 411. Pp. - , 197 L. Ed. 2d, at 122-1Z3.

(d) This case lies at the intersection of the Court's decisions endorsing the no-impeachment rule
and those seeking to eliminate racial bias in the jury system. Those lines of precedent need not
conflict. Racial bias, unlike the behavior in McDonald, Tanner, or Warger, implicates unique
historical, [***6] constitutions(, and institutional concerns and, if (eft unaddressed, would risk
systemic injury to the administrafiion of jusfice. It is also distinct. in a pragmatic sense, for the
Tanner safeguards may be less effective in rooting out racial bias. But while afl forms of
improper bias pose challenges to the trial process, there is a sound basis to treat racial bias with
added precaution. A constitutional rule that racial bias in the justice system must be addressed-
-including, in some instances, after a verdict has been entered--is necessary to prevent a
systemic loss of confidence in jury verdicfs, a confidence that is a central premise of the Sixth
Amendment trial right. Pp. - , 197 L. Ed. 2d, at 123-125.

(e) Before the no-impeachment bar can be set aside to allow further judicial, inquiry, there musfi
be a threshold showing that one or more jurors made statements exhibiting overt racial. bias
that cast serious doubt on the fairness and impartiality of the jury's deliberations and resulting
verdict. To qualify, the statement must tend fo show that racial animus was a significant
motivating factor in the juror's vote to convict. Whether the threshold showing has been
satisfied is committed to the substantial discretion of the [***7] trial court in light of all the
circumstances, including the content and timing of the alleged statements and the. reliability of
the proffered evidence.

The practical mechanics of acquiring and presenting such evidence will no doubt be shaped and.
guided by state rules of [*860] professional ethics and local court rules, both of which. often
limit counsel's posfi-trial contact wifh jurors'. The experience of those jurisdictions. that have
already recognized aracial-bias exception to the no-impeachment rule,. and the experience of
courts going forward, will inform the proper. exercise of trial judge discretion. The Court need
not ad- [**115] dress what procedures a trial courf must follow when confronted wifih a mofiion
for a new Trial based on juror testimony ofi racial bias or the appropriate sfandard for
determining when such evidence is sufficient to require that the verdict be set aside and a new
trial be granted. Standard and exiting safeguards may also help prevent racial bias in jury
deliberations, including careful voir dire and a trial court's instructions to jurors about their duty
to review the evidence, deliberate together, and reach a verdict in a fair and impartial way, free
from bias of any kind. [***8] Pp. - , 197 L. Ed. 2d, at 125-127.

350 P. 3d 287, 2015 CO 31, reversed and remanded.

Counsel: Jeffrey L. Fisher argued the cause for petitioner.

Frederick R. Yarger ~ arguetl the cause. for respondent.

Rachel P. Kovner argued the cause for the United States, as amicus curiae, by special IeaVe of
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court.

Judges: Kennedy ~, J., delivered the opinion aF the Court, in which Ginsburg ~, Breyer ~,

Sotomayor ~, and Kagan ~, JJ., joined. Thomas ~, J., filed a dissenting opinion. Alito ~, J., filed

a dissenting opinion, in which Roberts ~, C. J., and Thomas ~, J., joined.

Opinion by: Kennedy

Opinion

Justice Kennedy ~ delivered fihe opinion of the Couri:.

HNZ? LEdHN[Z]? [i] Thy jury is a central faundatior~ of our justice system and our
democracy. Whatever its imperfections in a particular case, the jury ~s a necessary check on
governmental power. The jury, over the centuries, has been an inspired, trusted, and effective
instrument for resolving factual disputes and determining ultimal-e questions of guild or
innocence in criminal cases. Over rl~e long course its judgments find acceptance in the
commu~lil-y, an acc~ptanc~ essential to resp~cl for the rule of law. The jury is a tangible
implemen~atian of the principle that the law comes From the people.

HN2f LEdHN(2]f [2] In the era of our Nation's founding, the right to a jury i:rial already I~ad
~xi~ted ~r~d evalved fir centuries, through and alongside tt~~ common law. Tl~e jtary was
consid~t-ed a fundamental safeguard of individual liberty. See T}ie ~ ederaiist Na. 83, p. X51 (B.
V1Jarn~r ~d. 1818) (A. Hamilton). [ °~ '~'~9] The right to a jury trial in criminal cases was pert of
the Constitution as rrsl drawn, and it was restated in the Sixth Amendment. Art. TII, §2, cl. 3;
Amdt. 6, [*861] By operation of the Fourteenth Amendment, it is applicable Lo the States.
Duncan v. Louisiana, 391 U. S. 145, 149-150, 88 S. Ct. 1444, 20 L. Ed. 2d 491 (1968).

HN3f LEdHN[3]~ [3] Lilo a!I human institutions, the jury sysl~m Ilas its (taws, yet
experience shows that fair and impartial verdicts can be reached i~ ~I-re jury follows the court`s
inslruc~ior~s and undertakes deiil~~rations ghat are f~onesl, candid, robust, ~i1d based on
common sense. A general rule f~as evolved to give suL~stantial prol~ction ro verdict finality and
~o assure j~arars that, a ce th~if- vcrdi~~ has ~c~n ent~~ ~d, it will nod fader ~~ called into question
based an the commends or conclusions they expressed during deliberations. This principle, itself
centuries old, is of~~n referred to as ti~~ no-im~eachm~nt ruf~. Thy insfiant case presef~ts fibs
qu~s~ion whether there is an exception to the no-impeachment rule when, after the jury is
disc}urged, a juror comes forward with compelling evidence that another juror made dear and
explicit stafiements indicaki~g that racial animus [**116] was a significant motivating factor in
iris or her vole to convict.

Slate prosecutors in Colorado b►-ought criminal charges against peti~iane~, Miguel [***10)
AngeE l~~na-Rodriguez, based ors the ~ollovving all~gatior~s. In ~OQ7, in the bathr~or~n of a
Colorado horse-racing facilitiy, a man sexually assaulted two teenage sisters. Thy girls lo(d their
father- ar~d id~ntiFied ~I~` may as an ~mployce of the racetrack. The ~~o~ice located and arrested
petitioner, Each girl separately identified petitioner as the man who f ad a~saul~~d I~er.
The Slate charged petitioner with harassment, unlawful sexual contact, and atl~mpted s~xuaf
assault on a child. [3efare the jury was empan~led, members of the vcnir~ were repeatedly
asked whether they I~elieved that ll~ey could be fair and impartial in ti~~ case.. A written
~u~stionnairc asked if there was "anything about you that you Fe~~ world make it difficu{fi for
you ~a b~ a fi~ir juror." App. 14. Tl~e court reputed lh~ question to the panel of prospective
jurors anc~ encouraged jurors .lo speak in private with tl~e court if they had any concerns about
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their impartiality. Defense counsel likewise asked whether anyone felt that "this is simply not a
good case" for them to be a fair juror. Id., at 34. None of the empaneled jurors expressed any.
reservations based on racial or any other bias. And none asked to speak with the trial
judge. [***11]

After a 3-day trial, the jury found petitioner guilty of unlawful sexual contact and harassment,
but it failed to reach a verdict on the attempted sexual assault charge. When the jury was
discharged, the court gave them this instruction, as mandated by Colorado law:

"The question may arise whether you may now discuss this case with the lawyers,
defendant, or other persons. For your guidance the court instructs you that
whether you talk to anyone is entirely your own decision.... If any person
persisfis in discussing fihe case over your objection, or becomes critical of your
service either before or after any discussion has begun, please report it to me."
Id., afi 85-86.

Following the discharge of the jury, petitioner's counsel entered the jury room to discuss the
trial with the jurors. As the room was emptying, two jurors remained to speak with counsel in
private. They stated that, during deliberations, another juror had expressed anti-Hispanic bias
toward petitioner and petitioner's alibi witness. Petitioner's counsel reported this to the court
and, with the court's supervision, obtained sworn affidavits from the two jurors.

[*862] The affidavits by the two jurors described a number of biased statements [***12]
made by another juror, identified as ]uror H. C. According to the two jurors, H. C. told the other
jurors that he "believed the defendant was guilty because, in [H. C.'s] experience as an ex-law
enforcement officer, Mexican men had a bravado that caused them to believe they could do
whatever they wanted with women." Id., at 110. The jurors reported that H. C. stated his belief
that Mexican men are physically controlling of women because of their sense of entitlement, and
further stated, "`I think he did it because he's Mexican and Mexican men~take whatever they
[**117] want."' Id., at 109. According to the jurors, H. C. further explained that, in his
experience, "nine times out of ten Mexican men were guilty of being aggressive toward women
and young girls." Id., at 110. Finally, the jurors recounted that Juror H. C. said that he did not
find petitioner's alibi witness credible because, among other things, the witness was "`an
illegal."' Ibid. (In fact, the witness testified during trial that he was a legal resident of the United
States.

After reviewing the affidavits, the trial court acknowledged H. C.'s apparent bias. But the court
denied petitioner's motion for a new trial, noting that "[t]he actual deliberations [***13] that
occur among th~urors are protected from inquiry under (Colorado Rule of Evidence] 606(b)."
Id., at 90. HN4t LEdHNj4J* [4] Like its federal counterpart, Colorado's Rule 606(b) generally
prohibits a juror from testifying as to any statement made during deliberations in a proceeding
inquiring into the validity of the verdict. See Fed. Rule Evid. 606(b). The Colorado Rule reads as
follows:

"(b) Inquiry Into validity of verdict or indictment. Upon an inquiry into the validity
of a verdict or indictment, a juror may not testify as to any matfier or statement
occurring during the course of the jury's deliberations or to the effect'of anything
upon his or any ofiher juror's mind or emotions as influencing him to assent to or
dissent from the verdict or indictment or concerning his mental processes in
connection therewith. But a juror may testify about (1) whether extraneous
prejudicial information was improperly brought to the jurors' attention, (2)
whether any outside influence was improperly brought to bear upon any juror, or
(3) whether there was a mistake in entering the verdict onto the verdict form. A
juror's affidavit or evidence of any statement by the juror may not be received on
a matter about which the juror would be precluded from testifying." [***14] Colo.
Rule Evid. 606(b) (2016).

The verdict deemed final, petitioner was sentenced to two years' probation and was required to
register as a sex offender. A divided panel of the Colorado Court of Appeals affirmed petitioner's
conviction, agreeing that H. C.'s alleged statements did not fall within an exception to Rule 606
(b) and so were inadmissible to undermine the validity of the verdict. P. 3d , 2012 COA
193, 201.2 WL 5457362.

The Colorado Supreme Court affirmed by a vote of 4 to 3. 350 F. 3d 287, 2015 CO 31 (2015).
The prevailing opinion relied on two decisions of this Court rejecting constitutional challenges to
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the federal no-impeachment rule as applied to evidence of juror misconduct or bias. See Tanner
v. United States, 483 U. S. 107, 107 S. Ct. 2739, 97 L. Ed. 2d 90 (1987); Warger v. Shavers,
U. S. , 135 S. Ct. 521, 190 L. Ed. 2d 422 (201.4). After reviewing those precedents, the
court could end no "dividing line between different types of juror bias or misconduct," and thus
no basis for permitting impeachment of the verdicts in petitioner's trial, notwithstanding H. C.'s
apparent racial bias. 350 P. 3d, at 293. This Court [*863] granted certiorari to decide
whether there is a constitutional exception to the no-impeachment rule for instances of racial
bias. 578 U. S. , 136 S. Ct. 1513, 194 L. Ed. 2d 602 (2016).

Juror H. C.'s bias was based on petitioner's Hispanic identity, which [**118] the Court in prior
cases has referred to as ethnicity, and that may be an instructive term here. [***15] See, e.g.,
Hernandez v. New York, 500 U. S. 352, 355, 111 5. Ct. 1859, 114 L. Ed. 2d 395 (1991)
{plurality opinion). Yet we have also used the language of race when discussing the relevant
constitutional principles in cases involving Hispanic persons. See, e.g., ibid.; Fisher v. University
of Tex. at Austin, 570 U. S. , 133 S. Ct. 2411, 186 L. Ed. 2d 474 (2013); Rosales-Lopez v.
United States, 451 U. S. 182, 189-190, 101 S. Ct. 1629, 68 L. Ed. 2d 22 (1981) (plurality
opinion). Petitioner and respondent both refer to race, or to race and ethnicity, in this more
expansive sense in their briefs to the Court. This opinion refers to the nature of the bias as
racial in keeping with the primary terminology employed by the parties and used in our
precedents.

II

A

At common law jurors were forbidden to impeach their verdict, either by afFidavit or live
testimony. This rule originated in Vaise v. De/aval, 1 T. R. 11, 99 Eng. Rep. 944 (K. 8. 1785).
There, Lord Mansfield excluded juror testimony thafi fihe jury had decided the case through a
game of chance. The Mansfield rule, as it came to be known, prohibited jurors, after the verdict
was entered, from testifying either about their subjective mental processes or about objective
events that occurred during deliberafiions.

American courts adopted the Mansfield rule as a matter of common law, though not in every
detail. Some jurisdictions adopted a different, more flexible version of the no-impeachment bar
known as the "Iowa rule." Under that rule, [***16] jurors were prevenfied only from testifying
about their own subjective beliefs, thoughts, or motives during deliberafiions. See Wright v.
Illinois &Miss. Tel. Co., 20 Iowa 195 (1866). Jurors could, however, testify about objective facts
and events occurring during deliberations, in part because other jurors could corroborate that
testimony.

An alternative approach, later referred to as the federal approach, stayed closer to the original
Mansfield rule. See Warger, supra, at , 135 S. Ct. 521, 190 L. Ed. 2d 422 . Under this
version of the rule, the no-impeachment bar permitted an exception only for tesfiimony aboufi
events extraneous to the deliberative process, such as reliance on outside
evidence—newspapers, dictionaries, and the like—or personal investigation of the facts.

This Court's early decisions did not establish a clear preference for a particular version of the
no-impeachment rule. In United States v. Reid, 53 U.S. 361, 12 How. 361, 13 L. Ed. 1023
(1852), the Court appeared open to the admission of juror testimony that the jurors had
consulted newspapers during deliberations, but in the end it barred the evidence because the
newspapers "had not the slightest influence" on the verdict. Id., at 366, 12 How. 361, 13 L. Ed.
1023. The Reid Court warned that juror testimony "oughfi always to be received wifih great
caution." Ibid. Yet it added an important admonition: "cases might arise in which [***17] ifi
would be impossible to refuse" juror testimony "without violating the plainest principles of
justice." Ibid.

In a following case the Court required the admission of juror affidavits stating that the jury
consulted [**119] information thafi [*864] was not in evidence, including a prejudicial
newspaper article. Mattox v. United States, 146 U. S. 140, 151, 13 5. Ct. 50, 36 L. Ed. 917
(1892). The Court suggested, furthermore, that the admission of juror testimony might be
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governed by a more flexible rule, one permitting jury testimony even where it did not involve
consultation of prejudicial extraneous information. Id., at 148-149, 13 S. Ct. 50, 36 L. Ed. 917;
see also Hyde v. United States, 225 U. S. 347, 382-384, 3Z S. Ct. 793, 56 L. Ed. 1114 (1912)
(stating that the more flexible Iowa rule "should apply," but excluding evidence that the jury
reached the verdicfi by trading certain defendants' acquittals for others' convictions).

Later, however, the Court rejected the. more lenient Iowa rule. In McDonald v. P/ess, 238 U. S.
264, 35 S. Ct. 783, 59 L. Ed..:1300 (19.15), the Court affirmed the exclusion of juror testimony
about objective events in the jury room. There, the jury allegedly had calculated a damages
award by averaging the numerical submissions of each member. Id, at 265-266, 35 S: Ct. 783,
59 L. Ed. 1300. As the Court explained, admitting that evidence would have "dangerous
consequences": "no verdict would be safe" and the practice would "open the door to the most
pernicious arts and tampering with [***18] jurors." Id. at 268, 35 S. Ct. 783, 59 L. Ed. 1300
(internal quotation marks omitted). Yet the Court reiterated its admonition from Reid, again
cautioning that the no-impeachment rule might recognize exceptions "in the gravest-and most
important cases" where exclusion of juror affidavits might well violate "the plainest principles of
justice." Z38 U. S., at 269, 35 S. Ct. 783, 59 L. Ed. 1300 (quoting Reid, supra, at 366, 12 How.
361,:13 L. Ed: 1023; internal quotation marks omitted).

The common-faw development of the no-impeachment rule reached a milestone in 1975, when
Congress adopted the Federal Rules of Evidence, including Rule 606(b). Congress, like the
McDonald Court, rejected the Iowa rule. Instead it endorsed a broad no-impeachment rule, with
only limited exceptions.

The version of the rule that Congress adopted was "no accident." Warger, U. S., at , 135 S.
Ct. SZi, :52.7, 190 L. Ed. 2d 422, 430. The Advisory Committee at first draffied a rule reflecting
the Iowa approach, prohibiting admission of juror testimony only as it related to jurors' mental
processes in reaching a verdict. The Department of Justice, however, expressed concern over
the preliminary rule. The Advisory Committee then drafted the more stringent version now in
effect, prohibiting all juror testimony, with exceptions only where the jury had considered
prejudicial extraneous evidence or was subject to other [***19] .outside influence. Rules of
Evidence for United States Courts and Magistrates, 56 F. R. D. 183, 265 (:1972). The Court
adopted this second version and transmitted it to Congress.

The House favored the Iowa approach, but the Senate expressed concern that it did not
sufficiently address the public policy interest in the finality of verdicts. S. Rep. No. 93-1277, pp.
13-14 (1974). Siding with the Senate, the Conference Committee adopted, Congress enacted,
and the President signed the Court's proposed rule. The substance of the Rule has not changed
since 1975, excepfi for [**120] a 2006 modification permitting evidence of a clerical mistake
on the verdict form. See 574 U. S., at 135 S. Ct. 521, 190 L. Ed. 2d 422.

The current version of Ru(e 606(b) states as follows:

"(1) Prohibited Testimony or Other Evidence. During an inquiry into the validity of
a verdict or indictmenfi, a juror may not testify about any statement made or
incident that occurred during the jury's deliberations; the effect of anything on that
juror's or another juror's [*865] vote; or any juror's mental processes
concerning the verdict or indictment. The court may not receive a juror's affidavit
or evidence of a juror's. statement on these matters.

"(2) Exceptions. A juror may testify about whether:

"(A) exfiraneous prejudicial information was improperly brought to the
jury's attention; [***20]

"(B) an outside influence was improperly brought to bear on any
juror; or

"(C) a mistake was made in entering the verdict on the verdict form."

This version of the no-impeachment rule has substantial merit. It promotes full and vigorous
discussion by providing jurors with considerable assurance that after being discharged they will
not be summoned to recounfi their deliberations, and they will not otherwise be harassed or
annoyed by litigants seeking to challenge the verdict. The rule gives stability and finality to
verdicts.
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Some version of the no-impeachment rule is followed in every State and the District of
Columbia. Variations make classification imprecise, but, as a general mater, it appears that 42
jurisdictions follow the Federal Rule, while 9 follow the Iowa Rule. Within both classifications
there is a diversity of approaches. Nine jurisdictions that follow the Federal Rule have codified
exceptions other than those listed in Federal Rule 606(b). See Appendix, infra. At least 16
jurisdictions, 11 of which follow the Federal Rule, have recognized an exception to the no-
impeachment bar under the circumstances the Court faces here: juror testimony that racial bias
played a part in deliberations. [***21] Ibid. According to the parties and amici, only one State
other than Colorado has addressed this Issue and declined to recognize an exception for racial
bias. See Commonwealth v. Steele, 599 Pa: 341, 377-379, 961 A. 2d 786, 807-808 (2012).

The federal courts, for their part, are governed by Federal Rule 606(b), but their interpretations
deserve further comment. Various Courts of Appeals have had occasion to consider a racial bias
exception and have reached different conclusions. Three have held or suggested there is a
constitutional exception for evidence of racial bias. See United States v. Vil/ar, 586 F. 3d 76, 87-
88 (CA1 2009) (holding the Constitution demands aracial-bias exception); United States v.
Henley, 238 F. 3d 1111, 1119-1121 (CA9 2001) (finding persuasive arguments in favor of an
exception but not deciding the issue); Shillcutt v. Gagnon, 827 F. 2d 1155, 1158-1160 (CA7
1987) (observing that in some Cases fundamental fairness could require an exception}. One
Court of Appeals has declined to find an exception, reasoning that other safeguards inherent
[**121] in the trial process suffice to protect defendants` constitutional interests. See United
States v. Benally, 546 F. 3d •1230, 1240-1241 (CA10 2008). Another has suggesfied as much,
holding in the habeas context that an exception for racial bias was not clearly established but
indicating in dicta that no such exception exists. See Williams v. Price, 343 F. 3d 223, 237-239
(CA3 2003) (Alito ~, J.): And one Court of Appeals has held that evidence of racial bias Is
excluded by Rule 606(b), without addressing whether [***22) the Consfiitution may at times
demand an exception. See Martinez v. Food City, Inc., 658 F. 2d 369, 373-374 (CA5 1981).

In addressing the scope of the common-law no-impeachment rule before Rule 606(b)'s
adoption, the Reid and McDonald Courts noted the possibility of an exception to the rule in the
"gravest and most [*866] important cases." Reid, 12 How., at 3,66, 12 How. 361, 13 L. Ed.
1023; McDonald, 238 U. S., at 269, 35 5. Ct. 783, 59 L. Ed. 1300. Yefi since the enactment of
Rule 606(b), the Court has addressed fihe precise question whether the Constifiufiion mandates
an exception to it in just two instances.

In its first case, Tanner, 483 U. S. 107, 107 S. Ct. 2739, 97 L. Ed. 2d 90, the Court rejected a
Sixth Amendment exception for evidence that some jurors were under the influence of drugs
and alcohol during the trial. Id., at 125, 107 S. Ct. 2739, 97 L. Ed. 2d 90. Central to the Court's
reasoning were fihe "long-recognized and very substantial concerns" supporting "the protection
of jury deliberations from infirusive inquiry." Id., at 127, 107 S. Ct. 2739, 97 L. Ed. 2d 90. The
Tanner Court echoed McDonald's concern that, if attorneys could use juror testimony to attack
verdicts, jurors would be "harassed and beset by the defeated party," thus destroying "all
frankness and Freedom of discussion and conference." 483 U. S., at 120, 107 S. Ct. 2739, 97 L.
Ed. 2d 90 (quoting McDonald, supra, at 267-268, 35 S. Ct. 783, 59 L. Ed. 1300). The Court was
concerned, moreover, that attempts to impeach a verdict would "disrupt the finality of the
process" and undermine both "jurors' willingness to return an unpopular verdict" and
"the [***23J community's trust in a system that relies on the decisions of laypeople." 483 U.
S., at 120-121, 107 S. Ct. 2739, 97 L. Ed. 2d 90.

The Tanner Court outlined existing, significant safeguards for the defendant's right to an
impartial and compefient jury beyond post-trial juror testimony. At the outset of the trial
process, voir dire provides an opportunity for the court and counsel to examine members of the
venire for impartiality. As a trial proceeds, the court, counsel, and court personnel have some
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opportunity to learn of any juror misconduct. And, before the verdicfi, jurors themselves can
report misconduct to the court. These procedures do not undermine the stability of a verdicfi
once rendered. Even after the trial, evidence of misconduct other than juror testimony can be
used to attempt to impeach the verdict. Id., at 127, 107 S. Ct. 2739, 97 L. Ed. Zd 90. Balancing
these interests and safeguards against the defendant's Sixth Amendment interest in that case,
the Court affirmed the exclusion of affidavits pertaining to the jury's inebriated. state. Ibid

The second case to consider the general issue presented here was [**122] Warger, 574 U. S.
135 S. Ct. 521, 190 L. Ed. 2d 422. The Court again rejected the argumenfi that, in the

circumstances there, the jury trial right required an exception to the no-impeachment rule.
Warger involved a civil case where, [***24] after the verdict was entered, fihe losing party
sought to proffer evidence that the jury forewoman had failed to disclose prodefendant bias
during voir dire. As in Tanner, the Court put substantial reliance on existing safeguards for a fair
trial. The Court stated: "Even if jurors I're in voir dire in a way that conceals bias,. juror
impartiality is adequately assured by the parties' ability to bring to the court's attention any
evidence of bias before the verdict is rendered, and to employ nonjuror evidence even after the
verdict is rendered." 574 U. S., at , 135 S. Ct. 521, 529, 1.90 L. Ed. 2d 4Z2, 432 .

In Warger, however, the Court did reiterate that the no-impeachment rule may admit
exceptions. As in Reid and McDonald, the Court warned of "juror bias so extreme that, almost
by definition, the jury trial right has been abridged." 574 U. S., at - , n. 3, 135 S. Ct.
521, 52.9, 190 L.~Ed: 2d 422, 432. ̀~If and when such a case arises," the Court indicated it would
"consider whether the usual safeguards are or are not sufficient to protect the integrity of the
process." Ibid.

HNC LEdHN[5]f [5] The recognition in Warger that there may be extreme cases where the
jury trial [*867] righfi requires an exception to the no-impeachment rule must. be interpreted
in context as a guarded, cautious statement. This caution is warranted to avoid
formulating [***25] an exception that might undermine the. jury dynamics and finality interests
tFi"e no-impeachment rule seeks to protect. Today, however, the Court faces the question that
Reid, McDonald, and Warger left open. The Court must decide whether the Constitution requires
an exception to the no-impeachment rule when a juror's statements indicate that racial animus
was a significant motivating factor in his or her finding of guilt.

III

HN6* LEdHN[6]i [6] It must become the heritage of our Nation to rise above racial
classifications that are so inconsistent with our commitment to the equal dignity of all persons.
This imperative to purge racial prejudice from the administration of justice was given new force
and direction by fihe ratification of the Civil War Amendments.

"[T]he central purpose of the Fourteenth Amendment was to eliminate racial discrimination
emanating from official sources in the States." McLaughlin v. Florida, 379 U. S. 184, 192, 85 S.
Ct. 283, 13 L. Ed. 2d Z22 (1964). In the years before'and after the ratification of the Fourteenth
Amendment, it became clear that racial discrimination in the jury system posed a particular
threat both to the promise of the Amendment and to the integrity of the jury trial. "Almost
immediately after the Civil War, the South began a practice that would continue for many
decades: All-white juries punished black defendants [***26] particularly harshly, while
simultaneously refusing to punish violence by whites, including Ku Klux Klan members, against
blacks and Republicans." Forman, Juries and Race in the Nineteenth Century, 113 Yale L. ]. 895,
909-910(2004). To take one example, just in the years 1865 and 1866, all-white juries in
Texas decided a fiotal of 500 prosecutions of white [**123] defendants charged with killing
African-Americans. All 500 were acquitted. Id., at 916. The stark and unapologetic nature of
race-motivated outcomes challenged the American belief that "the jury was a bulwark of
liberty," id., at 909, and prompted Congress to pass legislation to integrate the jury system and
to bar persons from eligibility for jury service if they had conspired to deny the civil rights of
African-Americans, id., at 920-930. Members of Congress stressed thafi the legislation was
necessary to preserve the right to a fair trial and to guarantee the equal protection of the laws.
Ibid.
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HNC LEdHN[7]! [7] The duty to confront racial animus in the justice system is not the
legislature's alone. Time and again, this Court has been called upon to enforce the Constitution's
guarantee against state-sponsored racial discrimination in the jury system. Beginning in 1880,
the Court interpreted the Fourteenth Amendment to prohibit the exclusion [***27] of jurors on
the basis of~race. Strauder v. West Virginia, 100 U. S. 303, 305-309, 25 L. Ed. 664 (1880). The
Court has repeatedly struck down laws and practices that systemafiically exclude racial
minorities from juries. See, e.g., Neal v. Delaware, 103 U. S. 370, 26 L. Ed. 567 (1881); Hollins
v. Oklahoma, 295 U. S. 394, 55 S. Ct..784, 79 L. Ed. 1500 (1935) (per curiam); Avery v.
Georgia, 345 U. S. 559, 73 S. Ct. 891, 97 L. Ed. 1244 (1953); Hernandez v. Texas, 347 U. S.
475, 74 S. Ct. 667, 98 L. Ed. 866 (1954); Castaneda v. Partida, 430 U. S. 482, 97 S. Ct. 1272,
51 L. Ed. 2d 498 (1977). To guard against discrimination in jury selecfiion, the Court has ruled
that no litigant may exclude a prospective juror on the basis of race. Batson v. Kentucky, 476 U.
S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986); [*868] Edmonson v. Leesville Concrete Co.,
500 U. S. 614, lii 5. Ct. 2077, 114 L. Ed. 2d 660 (1991); Georgia v. McCollum, 505 U. S. 42,
112 S. Ct. 2348, 120 L. Ed. 2d 33 (1992). In an effort to ensure that individuals who sift on
juries are free of racial bias, the Court has held thafi the Constitution at times demands that
deFendants be permitted to ask questions about racial bias during voir dire. Ham v. South
Carolina, 409 U. S. 524, 93 S. Ct. 848, 35 L. Ed. 2d 46 (1973); Rosales-Lopez, 451 U. S. 182,
101 S. Ct. 1629, 68 L. Ed. 2d 22; Turner v. Murray, 476 U. S. 28, 106 S. Ct. 1683, 90 L. Ed. 2d
27 (1986).

The unmistakable principle underlying these precedents is that discrimination on the basis of
race, "odious in all aspects, is especially pernicious in the administration of justice." Rose v.
Mitchell, 443 U. S. 545, 555, 99 S. Ct. 2993, 61 L. Ed. 2d 739 (1979). The jury is to be "a
criminal defendant's fundamental ̀protection of life and liberty against race or color prejudice."'
McCleskey v. Kemp, 481 U. S. 279, 310, 107 S. Ct. 1756, 95 L. Ed. 2d 262 (1987) (quoting
Strauder, supra, at 309, 25 L: Ed. 664). Permitting racial prejudice in the jury system damages
"both the fact and the perception" of the jury's role as "a vital check against the wrongful
exercise of power by the State." Powers v. Ohio, 499 U. S. 400, 411, 111 S. Ct. 1364, 113 L.
Ed. 2d 411 (1991); cf. Aldridge v. United States, 283 U. S. 308, 315, S1 S. Ct. 470, 75 L. Ed.
1054 (1931); Buck v. Davis, ante, at , 137 S. Ct. 759, 197 L. Ed. 2d 1.

[**124] IV

This case lies at the intersection of the Court's decisions endorsing the no-impeachment rule
and its decisions seeking [***28] fio eliminate racial bias in the jury system. The two lines of
precedent, however, need not conflict.

HN8s LEdHN[8]~ [8] Racial bias of the kind alleged in this case differs in critical ways from
the compromise verdict in McDonald, the drug and alcohol abuse in Tanner, or the pro-
defendant bias in Warger. The behavior in those cases is troubling and unacceptable, but each
involved anomalous behavior from a single jury-or juror-gone oFf course. Jurors are presumed
to follow their oath, cf. Penry v. Johnson, 532 U. S. 782, 799, 121 S. Ct. 1910, 150 L. Ed. 2d 9
(2001), and neither history nor common experience show that the jury system is rife with
mischief of these or similar kinds. To attempt to rid the jury of every irregularity of this sort
would be to expose it to unrelenting scrutiny. "It is nod at all clear ...that the jury system
could survive such efforts to perfect it." Tanner, 483 U. 5., at 120, 107 5. Ct. 2739, 97 L. Ed.
2d 90.

The same cannot be said about racial bias, a familiar and recurring evil that, if left unaddressed,
would risk systemic injury to the administration of justice. This Court's decisions demonstrate
that racial bias implicates unique historical, constitutional, and institutional concerns. An effort
to address the most grave and serious statements of racial bias is not an effort to perfect the
jury but to [***29] ensure that our legal system remains capable of coming ever closer ro the
promise of equal treatment under the law that is so central to a functioning democracy.
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Racial bias is distinct in a pragmatic sense as well. HN9? LEdHN[9Jt [9] In past cases this
Court has relied on other safeguards to protect the right to an impartial jury. Some of those
safeguards, to be sure,. can disclose racial bias. Voir dire at the outset of trial, observation of
juror demeanor and conduct during trial, juror reports before the verdict, and nonjuror evidence
after trial are important mechanisms for discovering bias. Yet their operation may be
compromised, or they may prove insufficient. j*869] For instance, this Court- has noted the
dilemma faced by trial court judges and counsel in deciding whether to explore potential racial
bias at voir dire. See Rosales-.Lopez, supra; Ristaino v. Ross, 424 U. S. 589, 96 S. Ct. 1017, ~ 47
L. Ed. 2d 258 (1976). Generic questions about juror impartiality may not expose specific
attitudes or biases that can poison jury deliberations. Yet more pointed questions "could well
exacerbate whatever prejudice might exist without substantially aiding in exposing it." Rosa/es-
Lopez, supra, at 1.95, 101 S. Ct. 1629, 68 L. Ed. 2d 2Z (Rehnquist ~, ]., concurring in result).

The stigma. that attends racial bias may make it difficult [***30] for a juror to report
inappropriate statements during the course of juror deliberations. It is one thing to accuse a
fellow juror of having a personal experience that improperly influences her consideration of the
case, as would have been required in Warger. It is quite another to call her a bigot.

The recognition that certain of the Tanner safeguards may be less effective. in rooting out racial
bias than other kinds of bias is not dispositive. All forms of improper bias pose challenges to the
trial process. Bufi there [**125] is a sound basis to treat racial bias with added precaufiion. A
constitutional rule that racial bias in the justice system must be addressed—including, in some
instances, after the verdict has been entered—is necessary to prevent a systemic loss of
confidence in jury verdicts, a confidence that is a central premise of the Sixth Amendment trial
right.

For the reasons explained above, fihe Court now holds that HNIO? LEdHN[ZO]f [10] where a
juror makes a clear statement that indicates he or she relied on racial stereotypes or animus to
convict a criminal defendant, the Sixth Amendment requires that fihe no-impeachment rule give
way in order to permit the trial court to consider the evidence of the juror's statement and any
resulting [***31] denial of the jury trial guarantee.

Not every offhand comment indicating racial bias or hosfiility will justify setting aside. the no-
impeachment bar to allow further judicial inquiry. For the inquiry to proceed, there must be a
showing that one or more jurors made statements exhibiting overt racial bias that casfi serious
doubt on the fairness and impartiality of the jury's deliberations and resulting verdict. To
qualify, fihe statement must tend to show that racial animus was a significant mofiivating factor
in the juror's vote to convict. Whether that threshold showing has been satisfied is a matter
committed to the substantial discretion of the trial court in light of all the circumstances,
including the content and timing of the alleged statements and the reliability of the proffered
evidence.

The practical mechanics of acquiring and presenting such evidence will no doubt be shaped and
guided by state rules of professional ethics and local court rules, both of which often limit
counsel's post-trial contact with jurors. See 27 C. Wright & V. Gold, Federal Practice and
Procedure: Evidence §6076, pp. 580-583 (2d ed. 2007) (Wright); see also Variations of ABA
Model Rules of Professional Conduct, [***32] Rule 3.5 (Sept. 15, 2016) (overview of state
ethics rules); 2 ]urywork Systematic Techniques §13:18 (2016-2017) (overview of Federal
District Court rules). These limifis seek to provide jurors some protection when they return to
their daily affairs after the verdict has been entered. But while a juror can always tell counsel
they do not wish to discuss the case, jurors in some instances may come forward of their own
accord.

[*870] That is what happened here. In this case. the alleged statements by a juror were
egregious and unmisfiakable in their reliance on racial bias. Not only did juror H. C. deploy a
dangerous racial stereotyrpe to conclude petitioner was guilty and his alibi witness should not be
believed, but he also encouraged other jurors to join him in convicting on that basis.
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Petitioner's counsel did not seek out ~h~ two jurors' allegations of racial bias. Pursuant to
Colorado's mandatory jury instruction, the trial court had ser limits on juror contact and
encouraged jurors to inform tl~e court if anyone harassed them about their role in the case.
Similar limits on juror contact can be found in other jurisdictions that recognize aracial-bias
exception. S~~, e.g., Fla. Standard Jury Tnstrs. in Crim. [~**33] Cases No. 4.2 (West 2016)
("Although you are at lib~rky to speak with anyone about your deliberations, you are also a~

liberty to re Fuse to speafc to anyone"); [**126] Mass. Office of Jury Comm'r, Trial Juror's
Handbook. (Dec. 2015) ("You are not required ~o speak with anyone once the trial is over. . .. If
anyone tries ~o Darn this confidential in~ai-mation from you, or if you feel I~arassed or
embarrassed in any way, you should repar-t: it to the court ... immediately"); N. J. Crim. Model
Jury Charges, Non ZC Charges, Dismissal of Jury (2014) ("It will be up to each of you to decide
whether to speak aE~auf your- service as a juror").

Wit} l-he understanding that they were under no obligation to speak out, the jurors approached
petitioner's counsel, within a sl~ort dime after tl~~ verdict, to relay their concerns about- H. C.'s
statements. App. 77. A similar pattern is common in cases involving juror ail~gations of racial
bias. Sep, ~.g., Villar, 586 F. 3d, at 78 (juror e-mailed defense counsel within Fours of the
verdict); Kittle v. United States, 65 A. 3d 1144, 1147 (D. C. 2013) (juror wrote a IekLer to the
judge the same day the court di~cl~arged the jury); Benally, 546 F. 3d, at 1231 (juror
approached defense counsel the day af-~er tl~e jury announced its verdict}. Pursuant to local
court rules, petitioner's [ ° ~ ~~34] counsel then sought and received permission from t-he court to
contact tl~e two jurors and obtain affidavits limi~~d to recounting tl~e ~xac~ statements made by
H. C. that exhibited racial bias.

Whip tl~e ~riai court concluded that Colorado`s Rule 606(b) did not permit it even to consider
tl~~ r~sulling affidavits, tf~~ Court's holding today removes that Liar. Wien jurors disclose an
enslance of racial bias as serious as the any involved in this case, th` law m~sl: not wholly
disregard its occurrence.

C

/~s the preceding ~a~cussion makes char, the Court reins on the experiences o~ tl~e i7
jurisdictions that have recognized aracial-bias exception to ~h~ no-impeacl~men~ rule--some for
over half acentury—with no signs of an increase in juror harassmenk or a loss of juror
willingness la ~ngag~ in searching and candid deli~erafiions.

The experience of these }urisdictions, and tl~e experience of the courts going farwae d, will
inform the proper exercise of trial judge discretion in fihese and r~fated matters. This case dogs
not ask, and the Court n~~d not address, what procedures a trial court must follow when
confi-anted with a motion for a new trial based on juror testimony of racial bias. See 27 V'drigi~t
575-578 (i~o~ing a divergence [***35] o~ auihority over the necessity and scope ofi an
evidentiary hearing on alleged juror misconduct). The Court also does not decide the
appropriate standard for determining when evidence of racial bias is sufficient to require that
the verdict be set aside and a new iria! lie granted. Compare, j*871] e.g., Shrllcurt, 827 F.
2d, at 1159 (inquiring wh~tl~er racial bias "pervaded the jury room"}, with, e.g., Henley, Z38 F.
3d, at 1120 ("Ong racist juror would b~ enough"}a

D

Ifi is proper to observe as well that there ~r~ standard and ~xis~ing ~rocess~s designed to
pr~ver~t racFal bias in jury deliberalian~. T~-te advanfia~~s of careful vo~r dire S~av~ already b~~n
noted. And at}per safeguards deserve mention.

Trial ca~~:s, often at lh~ outset• of the case end again ire their Dina! jury insfiructions, explain the
jurors' duly ['~ ~ 127] to review the evidence and reach a verdict in a fair and impartial way,
Free from bias of any kind, Some instructions are Framed (~y trial judges based an their own
I~arni~-~g ar,d cxp~rience. Mods! jury instructio~~s Iik~ly take into accoui-~t thcs~ continuing
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developments and are common across jurisdictions. See,. e.g., 1A K. O'MaI{ey, J. Grenig, & W.
Lee, Federal Jury Practice and Instructions, Criminal §10:01, p. 2Z (6th ed. 2008) ("Perform
these duties [***36] fairly. Do not fet any bias, sympathy or prejudice that you may feel
toward ane side or the other influence your decision in any way"). Instructions may emphasize
the group dynamic of deliberations by urging jurors to share their questions and conclusions
with fiheir colleagues. See, e.g., id., §20:01, at 841 ("It is your duty as jurors to consult with
one another and to deliberate with one another with a view towards reaching an agreement if
you can do so without violence to individual judgment").

Probing and thoughtful deliberation improves the likelihood that other jurors can confront the
flawed nature of reasoning that is prompted or influenced by improper biases, whether racial or
ofiherwise. These dynamics can help ensure that the exception_ is limited. to rare cases..

~**

HNZIt LEdHNj11]f [11] The Nation must continue to make strides to overcome race-based
discrimination. The progress that fias already been. made underlies the Court's insistence that
blatant racial prejudice is antithetical to the functioning of the jury system and must be
confronted in egregious cases like this one despite the general bar of the no-impeachment rule.
It is the mark of a maturing legal system that it seeks to understand and to implement [***37J
the lessons of history. The Court now seeks to strengthen the broader principle that society can
and must move forward by achieving the thoughtful, rational dialogue at the foundation of both
the jury system and. the free society that sustains our Constitution.

The judgment of the Supreme Court of Colorado is reversed, and the case. is remanded for
further proceedings-not inconsistent. with this opinion.

It is so ordered.

886 contd

[EDITOR'S NOTE: The page numbers of this document may appear to be out of sequence;
however, this pagination accurately reflects the pagination of the original published document.]

APPENDIX

Codified Exceptions in Addition to Those Enumerated in Fed. Rule Evid. 606(6)

See Ariz. Rules Crirr~. Proc. 24.1(c)(3), (d) (201i} (exception For evidence of misconduct,
including verdict by game of chance or intoxicafiion); Idaho Rule Evid. 606(6) (2016) (game of
chance); Ind. Rule, Evid. 606(b)(2)(A) (Burns 2014) (drug or alcohol use); Minn. Rule Evid. 606.
(b) (2014) (threats of violence or violent acts); Mont. Rule Evid. 606(6) (ZO1S) (game of
chance); N. D. Rule Evid. 606(b)(2)(C) (2016-2017) (same); Tenn. Rule Evid. 606(6) (2016)
(quotient verdict or game of chance); Tex.:Rule Evid. 606(b)(Z)(B) (West 2016) (rebutting
claim juror was unqualified); Vt. Rule. E:vid. 60.6(6) (Cum: Supp. 20.16) (juror communication
with nonjuror); see also 27 C. Wright & V. Gold, Federal Practice and Procedure: Evidence
§6071, p. 447, and n. 66 (2d ed. X007); Id., at 451, and n. 70; id., at 452,. and n. 72.

Judicially [**~38] Recognized .Exceptions for Evidence of Racial Bias

United States, 65 A. 3d 114491154=1156 (D. C.~2013); Fisher v. State, 690 A~ 2d '91,~~ 
911t~1e v.** 45'Conn. 301 323-340 75 A. 2d 1 14-22 1998

7
921, and n. 4 (Del. 1.99.6) (Appendix to opinion), ,Powell v..Allstate. Ins. Co., 652 So. 2d 354,
357=358 (Fla. 1995); Spencer v. State, 260 Ga. 640, 643-644, 398 S. E. 2d 179, 184-185
(:1.990); State v. Jackson, 81 Haw. 39, 48-49, 912. P. 2d 71, 80-81 (1.996); Commonwealth v.
Laguer, 410 Mass. 89, 97-98, 571 N. E. 2d 371, 376 (1991); State v. Callender, 297 N. W. 2d

https://advance.lexis.com/docurrientprinfJdocumentprintcl ck/?~dmfid=1X00516&crid=7b... 08/22/2018
145



Page 24 of 3 9

744, 746 (Minn. 1980); Fleshner v. Pepose Vision Inst., P. C., 304 S. W. 3d 81, 87-90 (Mo.
2010); State v. Levitt, 36 N. J. 266, 271-273, 176 A. Zd 465, 467-468 (1961); People v. Rukaj,
123 App. Div. 2d 277, 280-281, 506 N. Y. S. 2d 677, 679-680 (1986); State v. Hidanovic, 2008
ND 66, ¶¶21-26, 747 N. W. 2d 463, 472-474; State v. Brown, 62 A. 3d 1099, 1110 (R. I.
2013); State v. Hunter, 320 S. C. 85, 88, 463 S. E. 2d 314, 316 (1995); Seattle v. Jackson, 70
Wash. 2d 733, 738, 425 P. 2d 385, 389 (1967); After Hour Welding, Inc. v. Laneil Management
Co., 108 Wis. 2d 734, 739-740, 324 N. 'W. 2d 686, 690 (1982).

Dissent by; Thomas ~; Alito ~

Dissent

[*871contd]

[EDITOC~'S NOTE: The ;~ag~ numbers of this document may appear la k~e out of sequence;
hawev~r, this pagir~atian accurately reflects the pagination of ~h~ original published document.]

Justice Thomas ~, di~s~nting.

Thy Court today holds that the Sixth Amendment requires i:h~ States to provide a criminal
defendanfi the opportunity to impeach a jury's guilty verdicfi with juror testimony about a juror`s
alleged racia{ bias, notwithstanding astate proc~dtara! rule farbiddEng sucf~ testimony, I agree
with Justice Afito ~ that the Court`s decision is incompatible with tl~e text of t-he Amendment it
purpoc~ts, to interpret and with our precedents. I write separately to explain that the Court's
holding also cannot b~ squired with the original understanding of l-h~ Sixth or Fourteenth
Amendments.

The Sixth Amendment's pral~ction of the right, "[i]n all criminal prosecutions," [*872 to a
"trial, by an impartial jury," is limited to the protections that existed at common law when fihe
Amendment vdas ratified. See, e.g., Apprendi v. New Jersey, 530 U. S. 466, 500, i20 S. Ct.
2348, 147 L. Ed. 2d 435, and n. 1 (2000) (Thomas ~, J., concurring); 3 J. Story, Commentaries
on the Cons~itutian of the United States X1773, pp, 652-653 (1833} (Story) (explaining that
"tl~c trial by jury in criminal cases" profiected by the Constitution is t~ze samQ "great ~riviie~~"
that was "a part of that admirable common law" of England}~ c~, ~ St. G. Tucker,
E31ack~~oi~~'s [***39] Commentaries 349 n. 2 (1803), It is tl~crefar~ "~nlir~fy proper to look to
the common law" to ascertain whether the Sixth Amendment requires the result the Court today
reaci~es. Apprendi, supra, at 500, n. 1, 120 S. Ct. 2348, 147 L. Ed. 2d 435.

The Sixth Amendment's specific guarant~~ of impartiality incor~orat~s i:he cammor,-law
understanding of that term. See, e.g., 3 W. B{ackstone, Commes~tar-ies on tl~e Laws of Cngland
365 (1.769) (E31a~ks~one) (describing English trials as "impartaaliy just" b~causc of tl~~ir "caution
against al! partiality and bias" in l-he jury). Tl~e common Iaw required a juror l-o have "freedam~
of mind" ar~d ~o be "indiff~r~nt as h~~ stands unsworne." 1 E. Colo, f=irst Par- of the Ins~itut~s
of the Laws of England §234, p. i55~ [~"~'~129] (16th ed. 18Q9); accord, 3 M. Bacon, A New
/~bri~gm~nt of lh~ Law 25~ (3d ed. 17b8); cf. T. Cc~1~y, A Treatise an tl~e Canstit~tio~~al
Limitations Vuhich Rest Upon the L~~i~lative Power a~ the Slates aF the American Union 319
(1868} ("Tl~e jury must be ir~dif~F~r~nt b~tw~en ll~e prisoner and the c~mmonw~allh"). Impartial
jurors could "have no interest of their own af~ecied, and no personal bias, or pre-possession, in
favor [of] or against eill~er party." Pettis v. Warren, 1 Kirby 426, 427 (Conn. Super. 1788).
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II

The common-law right to a jury trial did not, however, guarantee a defendant the
right [***40] to impeach a jury verdict with juror testimony about juror misconducfi, including
"a principal species of [juror] misbehaviour"—"notorious partiality." 3 Blackstone 388. Although
partiality was a ground for setting aside a jury verdict, ibid., the English common-law rule at the
time the Sixth Amendment was ratified did not allow jurors to supply evidence of that
misconduct. In 1770, Lord Mansfield refused to receive a juror's affidavit to impeach a verdict,
declaring that such an affidavit "can't be read." Rex v. Almon, 5 Burr. 2687, 98 Eng. Rep. 411
(K. B.). And in 1785, Lord Mansfield solidified the doctrine, holding that "[t]he Court [could not]
receive such an affidavit from any of the jurymen" to prove that the jury had cast lots to reach
a verdict. Vaise v. Delaval, 1 T. R. 11, 99 Eng. Rep. 944 (K. B.). 1 ~

At the time of the founding, the States took mixed approaches to this issue. See Cluggage v.
Swan, 4 Binn. 150, 156 (Pa. 1811) (opinion of Yeates ~, ].) ("The opinions of American judges. .
..have greatly differed on the point in question"); Bishop v. Georgia, 9 Ga. iZi, 126 (185.0)
(describing the common law in 1776 on this question as "in a transition state"). Many States
followed [*873] Lord Mansfield's no-impeachment rule and refused to receive juror affidavits.
See, e.g., Brewster v. Thompson,. 1 N. J. L. 32 (1790) (per curiam); Robbins v. Windover, 2 Tyl.
11, 14 (Vt. 1802); Taylor v. Giger, 3 Ky. 586, 597-598 (1808); Price v. Mcllvain, 2 Tread. 503,
504 (S. C. 1815); Tylerv: Stevens, 4 N. H. 116; 1.17 (1827); 1 Z. Swift, A Digest of the Laws
of [***41] the State of Connecticut 775 (1822) ("In England, and in the courts of the United
States, jurors are not permitted to be witnesses respecting the misconduct of the jury ...and
this is, most unquestionably, the correct principle"). Some States, however, permitted juror
affidavits about juror misconduct. See, e.g., Crawford v. State, 10 Tenn. 60, 68 (1821);
Cochran v. Street, 1 Va. 7.9, 81, 1 Wash. 79 (1792). And others initially permitted such
evidence but quickly reversed course. Compare, e.g., Smith v. Cheetham, 3 Cai. R. 57, 59-60
(N. Y. [**130] 1805) (opinion of .Livingston ~, J.) (permitting juror testimony),- with Dana v.
Tucker,. 4 Johns. 487, 488-48..9. (N. Y. 1809) (per curiam) (overturning Cheatham); compare
also Bradley's Bradley's Lessee v,. Bradley, 4 U.S. 112, 4~ Dall. 112, 1 L. Ed. 763 (Pa. 1792)
(permitting juror affidavits), with, e.g., Cluggage, supra, at 156-158 (opinion of Yeates~, J.)
(explaining that Bradley was incorrectly reported and rejecting affidavits); compare also
Talmadge v. Northrop, 1 Root 5ZZ (Conn. 1793) (admitting juror testimony}, with State v.
Freeman, 5 Conn. 348; 350-352 (1824) ("The opinion of almost the whole legal world is adverse
to the reception of the testimony in question; and, in my opinion, on invincible foundations").

By the time the Fourteenth Amendment was ratified, Lord Mansfield's no-impeachment rule had
become firmly entrenched in American law. See Lettow, New Trial for Verdict Against Law:
]edge-Jury Relations in Early-Nineteenth Century America, 71 Notre Dame L. Rev. 505, 536
(1996) ("[O]pponents of juror affidavits had largely won out by the middle of the century"); 8 J.
Wigmore, [***42] Evidence in Trials at Common Law §2352, p. 697 (J. McNaughton rev. 1961)
(Wigmore) (Lord Mansfield's rule "came to receive in the United States an adherence almost
unquestioned"); J. Proffatt, A Treatise on Trial by Jury §408, p. 467 (1877) ("It is a well
established rule of law that' no affidavit shall be received from a juror to impeach his verdict").
The vast majority of States adopted the no-impeachment rule as a matter of common law. See,
e.g., BuH v: Commonwealffi, 55 Va. 613, 627-628 (1857) ("[T]he practice appears to be now
generally settled, to reject the testimony of jurors when offered to impeach their verdict. The
cases on fihe subject are too numerous to be cited"); Tucker v. Town Council of South
Kingstown, 5 R. I. 558, 56.0 (1859) (collecting cases); State v. Coupenhaver, 39 Mo. 430
(1867) ("The law is well settled that a firaverse juror cannot be a witness to prove misbehavior

in the jury in regard to their verdict"); Peck v. Brewer, 48 III. 54, 63 (1868) ("So far back as . .
. 1823, the doctrine was held that the affidavits of jurors cannot be heard to impeach their
verdict"); Heffron v. Gallupe, 55 Me..563, 566 (_1868) (ruling inadmissible "depositions of .. .
jurors as to what transpired in the jury room"); Withers v. Fiscus, 40 Ind.. 131, 131-132 (.1872)..
("In the United States. it seems to be settled, notwithstanding afew adjudications to the.
contrary ..., that such affidavits cannot be received"). 2~'~

[*874] The Court today acknowledges that the States "adopted [***43] the Mansfield rule as
a matter of common taw," ante, at _, 197:L. Ed. 2d, at 118, but ascribes no significance to
that fact. I would hold that it is dispositive. Our common-law history does not establish that—in
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either 1791 (whin the Sixth Amendment was ratified) or 1868 (when the Fourteenth
Amendment was ra~ifi~d}—a defendant had the right to impeach a verdict with juror testimony
of juror misconduct. In fact, it strongly suggests that such evidence was prohibited. In the
absence of a definitive common-law tradition permitting impeachment by juror testimony, we
nave no basis to [**131] invoke a constitutional provision that merely "foliow[s] out the
established course off' the common law in a!I trials fior crimes," 3 Story §1785, at 662, to
overturn Colorado's decision to preserve the no-impeachment rule, cf. Boumediene v. Bush, 553
U. S. 723, 832-833, 128 S. Ct. 2229, 171 L. Ed. 2d 41 (.2008) (Scalia ~, J., dissenting).

*~:k

Perhaps good masons exist to ct~ri:ail or abandon the na-impeachment rule. Some States hive
dan~ so, see Appendix to majority opinion, once, and others have not. Ultimately, that question
is not for us to decide. It should be I~ft to the political process described by Justice Alito ~. See
post, at _ - __, 197 L. Ed. 2d, at 133-135 (dissenting opinion). In its attempt to stimulate a
"thoughtful, rational dialogue" on race relations, ante, at , 197 L. Ed. 2d, at 127, the Cour~
today [***44] ends the political pt~oc~ss and imposes a uniform, nations! rule. Thy Cans~itt~tion
does not require such a rule. Neiti~er sl~ouid w~.

I respectfully dissent.

Justice Alito o, with whom THE CI-iIE~ JUSTICE and Justice Thomas.. join, dissenting.

Our icgal system has many r~1~s tf~at restrict ~h~ admission of evidence flf s~atem~nt-s made
under circums~ar~ces in which confiider?tiality is ll~ought to be essential. Sfiatements made fia an
attorney in obtaining legal advice, statements to a~ treating pf~ysiciar~, and statements made to a
spouse or member of the clergy are familiar examples. See Trammel v. United States, 445 U. S.
40, 51, 100 S. Ct. 906, 63 L. Ed. 2d 186 (1980). Even if a criminal defendanfi whose
con~titutianal rights are at stake has a critical need to obtain and introduce evid~~ce of such
skat~rn~nls, long-es~abiished rules sl-and in the way. Tl~e goo{ of avoiding interference with
confidential cammunicatians of great value I~as long been thought to justify tl~e loss o~
arnportant evidence and t1-~e e~(ec~ ors our justice system thafi this loss entails.

The present case concerns a rule like those just mentioned, namely, tl~e age-ofd rule against
~tt~m~ting Lo av~rtui n or "irnpeacl~" a jury's verdict by offering sta~~ments made by jurors
during the course of delib~ralions. For centuries, [~'~~'~~`45] it has been the judgment of
experienced judges, trial attorneys, scholars, and lawmakers that allowing jurors ~o fiestify after
a trial about what hook place in the jury room would undermine the system of l-rial by jury that
is integral to our legal system.

Juries occ~+py a unique place in our justice syst~rn. Thy other p~~-fiicipanis in a trial—the
presiding judge, the attorneys, the witnesses—function in an arena governed by strict rules of
law. Their every word is recorded and may be closely scrutinized for missteps.

When jurors retire to deliberate, however, they enter a space thafi is not regulated in the same
way. )~rors are ordinary people. 7}~~y are ~xpectad to speak, debafe, argue, and make
decisian~ t1-~~ way ordinary p~og~le do if-~ their daily lives. Our C~~~stil~fiion places greaC value on
ti~is way of thinking, speaki~~g, and deciding. The jury trial rigl~l pr~olects parties in [*875]
court cases from being judged by a special class of trai~~d professionals who do not speak the
language of ordinary people and may [* *132] not understand or apprecia~~ ll~e way arrJinary
people live their lives. Ta protect lliat righfi, the door to the jury room }gas been iocke~, end the
confidentiality of jury del~beratians has [***46] been closely guard4d.

Todayr V~ftll ~I1C admi~abla intenfiion of providing justice far one criminal deFendant, Lhe Court
not only pries op~rt the door! it rules tl~dt i-~specting the privacy of the jury r-aom, as o~a~- legal
system I~as done for c~nluries, violates the Constitution. This is a startiir~g d~velopmen~, and
although the Cauri: tries to limit- the degree of intrusion, it is doubtful that there are principled
grou~~ds for preventing L-he expansiai-~ of today's holding.

The Court justifies ins decision on the ground that the nature of the confidcnl-ia! communicafiion
at issue in this ~articufar case—a clear expression of what the Coul-t: terms racial bias ~ -~~ —is
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uniquely harmful to our criminal justice system. And the Court is surely correct thafi even a
tincture of racial bias can inflict great damage on that system, which is dependent on the
public's trust. But until today, the argument that the Court now finds convincing has not been
thought to be sufficient to overcome confidentiality rules like the one at issue here.

Suppose that a prosecution witness gives devasfiafiing buff false testimony against a defendant,
and .suppose that the witness's motivation is racial bias. Suppose that th'e witness
admits [***47] this to his attorney, his spouse, and a member of the. clergy. Suppose that the
defendanfi, threatened with conviction for a serious crime and a lengthy term of imprisonment,
seeks, to compel the. attorney, the spouse,.. or fihe member of the clergy to testify about the
witness's admissions. Even though the. constitutional rights of the defendant hang in the
balance, the defendant's efforts to obfiain the fiestimony would. fail. The Court provides no good
reason why the .result in this case should not be the. same..

Rules barring the admission of juror testimony to impeach a verdict (so-called "no-impeachment
rules") have. a long history.. Indeed, fihey pre-date fihe rafiification o~ the Constitution. They are.
typically firaced back to Vaise v. Delaval, 1 T. R. 11, 99 Eng. Rep. 944 (K. B. 1785), in which
Lord Mansfield declined to consider an affidavit from two jurors who claimed that the jury had
reached its verdict by lot. See Wagger v. Shavers, 574 U. S. , 135 S. Ct 521, 526, 190
L. Ed. 2d _422, 428 (2014,) .Lord Mansfield's approach "soon took roofi in the United States,"
ibld., and "[b]y the beginning of [the 20th] century, if not earlier, the near-universal and firmly
established common-law rule in the. United Stakes flatly prohibited the admission. o~ juror
testimony to impeach a jury verdict," Tanner v. United States, 483 U. S. 107, 117, 107 S. Ct.
2739, 97 L. Ed: 2d 90 .(1987); see 27 C. Wright [***48~ & V. Gold, Federal Pracfice and
Procedure: Evidence §fi071, p. 431; (2d ed. 2007) (Wright &Gold) [**133] (noting that the
Mansfield approach "came to be accepted in almost all states").

In McDonald v. P/ess, 2.38 U. S. 264, 35 S,. Ct. 783,: 59 L: Ed: 130 .(19.15), this Court adopted a
sfirict no-impeachment rule for [*876] cases in federal court. McDonald involved allegations
that the. jury had entered a quotient verdict—that. is, that fi had calculated a damages award by
taking the average- of the jurors' suggestions. Id., at 265-266, 35 S. Ct. 783, 59 ,L. Ed. 1.300.
The Court held that evidence. of this misconduct could not be used: Id.; at 269, 35 S. Ct 783,
59 L. Ed. 13.00. It applied what it said was "unquestionably the general rule, that the losing
party cannot, in order to secure. a new trial, use the testimony of jurors fio impeach their
verdict._" Ibld. The Court recognized that. the defendant had a powerful interest in demonstrating
that the jury had "adopted an arbitrary and unjust method in arriving at their verdict." Id. at
26.7,. 35 S.. Ct. 783, 59 L. Ed. 1.300. "But," fihe Court warned, "let it once be established that
verdicts ...can be afifiacked and set aside on the tesfiimony of those who took part in fiheir
publication and all verdicts could be; and many would. be, followed by an inquiry in the hope of
discovering somefihing which might invalidate the finding." Ibld. -This. would lead to "harass.
[merit]" of [***49] jurors and "the destruction o~ all frankness and freedom of discussion and
conference." Id., at 267-268, 35 S. Ct. 783, S9 L. Ed 1300. Ultimately, even though the no-
impeachment rule "may often exclude the only possible evidence of misconduct," relaxing the
rule "would' open the door to fihe most pernicious arfis and tampering with jurors:" Id., at Z68,
35 S. Ct. 783, 59 L. Ed. 1300. (internal quotation marks omitted).

The firm no-impeachment approach taken in McDonald came to be known as "the federal rule."
This approach categorically bars tesfiimony about jury deliberations, except where ifi is offered to
demonstrate that the jury was subjected to an extraneous influence (for example, an attempt to
bribe a juror). Wagger, supra, at , 135 S. Ct 521, 190 L. Ed. 2d 42Z (slip op., at 5); Tanner,
supra, at 117, 107 S. Ct. 2.739, 97 L. Ed. 2d 90; 2~s see 27 Wright &Gold X6071, at 432-433.

Some jurisdictions, nofiably Iowa, adopted a more permissive. rule. Under the Iowa rule, jurors
were generally permitted to testify about any subjecfi except their "subjective intentions and
thought processes in reaching a verdict." Wagger, supra, at , 135 S. Ct. 521, 526, 190 L. Ed.
2d 422, 428. Accordingly, the~Iowa rule allowed jurors to "testify as to events or conditions
which might have improperly influenced the verdict, even if these took place during
deliberations within the jury room." 27 Wright &Gold §6071, at 432.
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Debate between proponents of the federal rule and [***50] the Iowa rule emerged during the
framing and adoption of Federal Rule of Evidence 606(b). Both sides had their supporters. The
contending arguments were [**134] heard and considered, and in the end tl~e strict federa}
approach was retained.

An early draft of the Advisory Commifitee on the Federal Rules of Evidence included a version of
the Iowa rule, 51 F. R. D. 315, 387-388 (1971). That draft was forcefully criticized, however,
[~3_j~ and the [ 877] Committee ultimately produced a revised draft that retained the weli-
establish~d fiederal ap~raacl~. Tanner, supra, at 122, 107 S. Ct. 2739, 97 L. Ed. Zd 90; see
Committee on Rules of Practice and Procedure o~ the Judicial Conference of the United States,
Revised Draft of Prapas~d Rules o~ Evidence for the United States Courts and Magistrates 73
(Oct. 1971). Expressly repudiating tl~~ Towa rule, the new drat~t provided that jurors generally
could not testify "as ~o any matter or statement occurring during the course o~ the jury's
deliberations." Ibid. This new version was approved by the Judicial Conference and sent to this
Court, which adopted the rule and referred it to Congress. 56 F. R. D. 183, 265-266 (1972).

Initially, the House rejected this Court's version of Rule 606(b) and instead reverted to the
earlier (and narrower) Advisory Committee draft. Tanner, supra, at 123, 107 S. Ct. 2739, 97 L.
Ed. 2d 90; see H. R. Rep. Na. 93-650, pp. 9-iQ (1973) (criticizing [***51] tl~e Supreme Court
draft for preventing jurors from testifying about "quali~nt verdict[s]" ar~d other "irregularities
which occurred in the jury room"}, In the Senate, however, tl~e Judiciary Committee favored
this Court:'s ru(~. The Committee Report observed that the House dra~l: brake with "long-
accented Federal law" Ley allowing verdicts to !~e "challenge[d] on the basis of what happened
during the jury's inL~rnal deliberations," S. Rep. Na. 93-1277, p. 13 (1974) (S. Rep.). In the
view o~ the Senate Committee, the I-louse rule would have "permit[fied] the harassment of
for~n~r jurors" as will as "the possible ~xploital-ion of disgruntled ar ath~rwis~ ~adfy-motivated
ex-jurors." Id., at 14. Ti~is result would have undermined ~i~~ finality of verdicts, violated
"common fairness," and prevenl-~d juz-ors from "funetian[ing] effi~ci:ively." Ibid, The Senate
rejected l-P~~ House version of the rule and returned to the Court's rule, A Conference Committee
adapted k}~e Senate version, see H. R. Conf. Rep. No. 93-1597, p. 8 (1974}, and Lhis version
was ~ass~d ~y Uoli~ Houses and was signed into ➢aw by 1~~~ President-.

As 11-~is sui~rn~ry shoves, the process that cuP~min~'~ed in ~!-~c adoption oP Federal Rule of Evidence
606(b) was the epitome of reasoned democratic rulemakinc~. The "distinguished,
Sunrerne ['`'`*52] Court-appointed" members o~ the Advisory Committee went through a
7-year drafting process, "produced two well-circulated [*=' 135] drafts," and "considered
numerous comments frarr~ {persons invalve~ in nearly every area of court-related law."
Rothstein, The Proposed Amendments to the Federal Rules of Evidence, G2 Geo. L. J. 125
(1973). The work a~ tfZe Ca~~nm~tlee was considered and approved by tl~~ experienced appellate
and trial judges se~-vi~g on the Judicial Con~ei-ence and by oui- ~red~c~ssors on this Court. After
that, the mater went ~o Congress, which "specifically understood, cansid~red, and r~jectecl a
version of [the rule] that would hive allowed jurors to testify on juror conduct during
deliberations." Tanner, 483 U. S., at 125, 107 S. Ct. 2739, 97 L. Ed. 2d 90. The judgment of all
these participants in the ~~rocess, which was ii~frormed by their- ass~ssrnen~ of an ~mpiricai issue,
i.e., fihe effect that the cornp~ting Tawa rule would have had on the jury systemf is ent~Ll~~d to
gr~ai: r~spec~.

Colorado considered ~I~is sai~ne ~u~stion, made the same judgm~i,,t as the par-ti~i~ant~ ire tl~~
~ederaf process, and ado~led a very similar rule. In doing so, it joined [*878] tl~e
overwhelming majority of S~:a~~s. Ante, at 197 L. Ed. 2d, at 119. In the great majority of
jurisdictions, strong no--impeachment rules continue to be "vi~w~d as bath promoting the
finality of verdicts [***53] and insulating the jury from oul-side influences." Warger, 574 U. S.,
at 135 S. Ct. 521, 526, 190 L. Ed. 2d 422, 428).

II
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Recognizing the imporfiance of Rule 606(b), this Court has twice rebuffed efforts to create a
Sixth Amendment exception—first in Tanner and then, just two Terms ago, in Warger.

The Tanner petitioners were convicted of committing mail fraud and conspiring to defraud the
United States. 483 U. S., at 109-110, 1.12-113, 107 S. Ct. Z739, 97 L. Ed. 2d 90. After the trial,
two jurors came forward with disturbing stories of juror misconduct. One claimed that several
jurors "consumed alcohol during lunch breaks ...causing them to sleep through the
afternoons." Id., at 113, 107 S. Ct. 2739, 97 L. Ed. 2d 90. The second added that jurors also
smoked .marijuana and ingested cocaine during the trial. Id., at 115'-116, 107 5. Ct. 2739, 97 L.
Ed. 2d 90. This Court held that evidence of this bacchanalia could properly be excluded under
Rule 606(b). Id., at 127, 107 S. Ct. 2739, 97 L. Ed: 2d 90.

The Court noted that "[s]ubstantial policy considerations support the common-law rule against
the admission of jury testimony to impeach a verdict." Id., at 119, 107 S. Ct. 2739, 97 L. Ed. Zd
90. While there is "little doubt that postverdict investigation into juror misconduct would in
some instances lead to the invalidation of verdicts- reached after irresponsible or improper juror
behavior," the Court observed, it is "not at all clear ...that the jury system could survive such
efforts to perfect it." Id., at 120,107 S. Ct. 2739, 97 L. Ed. 2d 90. Allowing such post-verdict
inquiries would [***54] "seriously disrupt the finality of the process." Ibid. It would also
undermine "full and frank discussion in the jury room, jurors' willingness to return an unpopular
verdict, and the community's trust in a system that relies on the decisions of laypeople." Id., at
120-12.1, 107 S. Ct. 2739, 97 L. Ed. 2d 90.

The Tanner petitioners, of course, had a Sixth Amendment right "to ̀a [**136] tribunal both
impartial and mentally competent to afford a hearing."' Id., at iZ6, 107 S. Ct. 2739, 97 L. Ed.
2d 90 (quoting Jordan v. Massachusetts, 225 U. S. 167, 176, 32 S. Ct. 651, 56 L. Ed. 1038
(1912)). The question, however, was whether they also had a right to an evidentiary hearing
featuring "one particular kind of evidence inadmissible under the Federal Rules." 483 U. S., at
126-12.7,. 107 S. Ct. 2739, 97 L. Ed. 2d 90. Turning to that question, the Court noted again that
"long-recognized and very substantial concerns support the protection of jury deliberations from
intrusive inquiry." Id., at 127, 107 S. Ct. 2739, 97 L. Ed. 2d 90. By contrast, "[p]etitioners'
Sixth Amendment interests in an unimpaired jury ... [were] protected by several aspects of
the trial process." Ibid.

The Court identified four mechanisms that protect defendants' Sixth Amendment rights. First,
jurors can be "examined during voir dire."Ibid. Second, "during the trial the jury is observable
by the court, by counsel, and by court personnel." Ibid. Third, "jurors are observable by each
other, and may report inappropriate juror behavior to the court before ~***55] they render a
verdict." Ibid. And fourth, "after the trial a party may seek to impeach the verdict by nonjuror
evidence of misconduct." Ibid. These "other sources of protection of petitioners' right to a
competent jury" convinced the Court thafi the juror testimony was properly excluded. Ibid.

Warger involved a negligence suit arising from a motorcycle crash. S74 U. S., at , 135 5. Ct.
521, 190 L. Ed. 2d 422 (slip op., at 1). During voir dire, [*879] the individual who eventually
became the jury`s foreperson said thafi she could decide the case. fairly and impartially. Id., at

135 S. Ct. 521, 190 L. Ed. 2d 422 (slip op., at 2). After the jury returned a verdict in favor
of the defendant, one of the jurors came forward with evidence that called into question the
truthfulness of the foreperson's responses during voir dire. According to th(s juror, the
foreperson revealed during the deliberations that her daughter had once caused a deadly car
crash, and the foreperson expressed the belief that a lawsuit would have ruined her daughter's
life. Ibid.

In seeking to use this testimony to overturn the jury's verdict, the plaintiff's primary contention
was that. Rule. 606(b) does not apply to evidence concerning a juror's alleged misrepresentations
during volt dire. If otherwise interpreted, .the plainfiiff maintained, the rule would
threaten [***56] his right to trial by an impartial jury. 4:~. The Court disagreed, in part
because "any claim that. Rule 606(b) is unconstitutional in circumstances such as these is
foreclosed by our decision in Tanner." Id., at , 13S S. Ct. 521, 529, 190 L. Ed. 2d 422,
432 ). The Court explained that "[e]ven if jurors- lie in volt dire in a way thafi conceals bias, juror
impartiality is adequately assured by" two of the other Tanner safeguards: pre-verdict reports
by the jurors and non-juror evidence. 574 U. S., at 135. S. Ct. 521, 529, 190 L. Ed. 2d 422,
432 (slip op., at 10).

Tanner and Warger fit neatly into this Court's broader jurisprudence concerning the
constitutionality of evidence rules. As the Court has explained, [**137] "state and federal
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rulemakers have broad latitude under the Constitution to establish rules excluding evidence
from criminal trials." Holmes v. South .Carolina, 547 U. S. 319, 324, 126 5. Ct. 1727, 164 L. Ed.
2d 503 (2006) (internal quotation marks and alteration omitted). Thus, evidence rules of this
sort have been invalidated only if they "serve no legitimate purpose or ...are disproportionate
to the ends that they are asserted to promote." Id., at 326, 26 S. Ct. 1727, 164 L. Ed. 2d 503.
Tanner and Warger recognized that Rule 606(b) serves vifial purposes and does not impose a
disproportionate burden on the jury trial right.

Today, for the first time, the Court creates a constitutional exception to no-impeachment rules.
Specifically, the Court holds that no-impeachment [***57] rules violate the Sixth Amendment
to the extent that they preclude courts from considering evidence of a juror's racially biased
comments. Ante, at , 197 L. Ed. 2d, at 124. The Court attempts to distinguish Tanner and
Warger, but its efforts fail.

Tannerand Warger rested on two basic propositions. First, no-impeachment rules advance
crucial interests. Second, the right to trial by an impartial jury is adequately protected by
mechanisms other than the use of juror tesfiimony regarding jury deliberations. The first of
these propositions applies regardless of the nature of the juror misconduct, and the Court does
not argue otherwise. Instead, it contends that, in cases involving racially biased jurors, the
safeguards are less effective and the defendant's Sixth Amendment interests are more
profound. Neither argument is persuasive.

As noted above, idenfiified four "aspects of the trial process" that protect a defendant's Sixth
Amendment rights: (1) voir dire; (2) observation by the court, counsel, and court personnel;
(3) pre-verdict reports by the jurors; and (4) non-juror evidence. [*880] 483 U. S., at 127,
107 S. Ct. 2739, 97 L. Ed. 2d 90. 5 + Although the Court insists that that these mechanisms
"may be compromised" in cases involving allegations of racial bias, it addresses only fiwo of
them and [***58] fails to make a sustained argument about either. Ante, at , 197 L. Ed.
2d, at 124.

First, the Court contends that the efFectiveness o~ voir dire is questionable in cases involving
racial bias because pointed questioning about racial attitudes may highlight racial issues and
thereby exacerbate prejudice. Ibid. It is far from clear, however, that careful voir dire cannot
surmount fihis problem. Lawyers may use questionnaires or individual questioning of prospective
jurors s i in order to elicit frank answers that a juror might be reluctant to voice in [**138]
the presence of other prospective jurors. 7 i. Moreover, practice guides are replete with advice
on conducting effective voir dire on the subject of race. They outline a variety of subtle and
nuanced approaches that avoid pointed questions. s~ And of course, if an attorney is
concerned that a juror is concealing bias, a peremptory strike may be used. 9

[*881] The suggestion that voir dire is ineffective in unearthing bias runs counter to decisions
of this Court holding that voir dire on the subject of race is constitutionally required in some
cases, mandated as a matter of federal supervisory authority in others, and fiypically advisable
in any case [***59J if a defendant requests it. See Turner v. Murray, 476 U. S. 28, 36-37,
[**139] 106 S. Ct. 1683, 90 L. Ed. zd 27 (1986); Rosales-Lopez v. United States, 451 U. 5.
182, 192, 101 S. Ct. 1629, 68 L. Ed. 2d 22 (1981) (plurality opinion); Ristaino v. Ross, 424 U.
5. 589, 597, n. 9, 96 S. Ct. 1017, 47 L. Ed. 2d 258 (1976). If voir dire were not useful in
identifying racial prejudice, those decisions would be pointless. Cf. Turner, supra, at 36, 106 S.
Ct. 1683, 90 L. Ed. 2d 27 (plurality opinion) (noting "the ease with which [the] risk [of racial
bias] could have been minimized" through voir dire). Even the majority recognizes the
"advantages of careful voir dire" as a "proces[s] designed to prevent racial bias in jury
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deliberations." Ante,. at , 197 L. Ed: Zd, at '126. And reported decisions substantiate that voir
dire can be effective in this regard. E.g ,Brewer v. Marshall; 119 F. 3d 993, .995-996 (CA1
1997); United States v. Nasting, 739 F. 2d 1269, 1271 (CA7 1984); People v. Nar/an, 8 P. 3d
448, 500 (Colo. 2000); see. Brief for Respondent 23-24, n. 7 (listing additional cases). Thus,
while voir dire is not a magic cure, there are good reasons to think that it is a valuable tool.

In any event, the critical point for present purposes is that the effectiveness of voir dire is a
debatable empirical proposition. Its assessment should be addressed in the process of
developing federal and state evidence rules.. Federal and state rulemakers can try a variety of
approaches, and they can make changes,. in response to theinsights provided by experience and
research. The approach taken by today's majority—.imposing a federal constitutional rule on .the
entire country—prevents experimenfiation [***60] and makes change exceedingly hard. so ~:

The majority also argues—even more cursorily—that "racial bias may make it difficult for a juror
to report inappropriate statements during the course of juror deliberations." [*882] Ante, at

.197 L: Ed. 2d, at 124. This is so, we are told, because it is difficult to "call [another juror1
a bigot." Ibid,

Since the Court's decision mandates the admission of the testimony of one juror about a
statement made by another juror during deliberations, what.. the Court must mean in making
this argument is that. jurors are less willing to report biased comments by fellow jurors prior to
the beginning of deliberations (while they are stilt sifiting with the biased juror) than they are
after the verdict is announced and the jurors have gone home. But this is also a questionable
empirical assessment, and the Court's seat-of-the-pants judgment is no better than that of
those with the responsibility of drafting and adopting federal and state evidence rules. There is
no question that jurors do report.. biased comments made by fellow jurors. prior to the beginning
of deliberations. See, e.g., United States v. McClinton, 135 F. 3d 1.178, 1184-1185 (CA7 1998);
United States v. Heller, 785 F. 2d 1.524, 1525-:.1529 (CA11 1986),;. Tavares v. [**1.40]
Holbrook, 779 F. 2d 1, 1-3 (CA1 1985) (Breye_rT, J.); see Brie€ for Respondent 31-32, n: 10;
Brief for United [***61] States as Amicus Curiae 31. And fihe Court marshals no evidence that
such pre-deliberation reporting israrer than the post-verdict variety.

Even jf there is something to the. distinction that the Court makes between pre- and post-verdict
reporting, it is debatable whether the difference is significant enough to merifi different
treatment. This is especially so because. post-verdict reporting is both more disruptive and may
be the result of extraneous influences. A juror who is inifiially in the_ minority but is ultimately
persuaded by other jurors may have. second thoughts after the verdict is announced and may be
angry with ofihers on fihe panel who pressed for unanimity. In addition, if a verdict is unpopular
with a particular juror's family, friends, employer, co-.workers, or neighbors, the juror may
regret his or her vote and may feel pressured to rectify what the jury has done.

In short, fihe Courfi provides no good reason to depart from fihe calculus made in and Warger.
Indeed, the majority ifiself uses hedged language and appears to recognize that this "pragmatic"
argument is something of a makeweight. Ante, at - , 197 L. Ed. 2d, at 124-1Z5 (noting
that the argument is "not diapositive"); .ante, at , 197 L. Ed. 2d, at 124 (stating [***62]
that fihe operation of the .safeguards "may be compromised, or fihey may prove insufficient").

III

A

The real fihrust of the majority opinion is that the Constitution is less tolerant of racial bias than
other forms of juror misconduct, but it is hard to square: this argument with the nature of the
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Sixth Amendment right on which petitioner's argument and the CouK's holding are based. What
the Sixth Amendment protects is the right to an ̀ °impartial jury." Nothing in the ~ex~ or history
of the Amendment or in the inherent nature of the jury trial rigl~l suggests that the extent of the
protection provided by the Amendment depends on the nature of a jury`s partiality or bias. As
l-he Colorado Su~rern~ Court aptly put it, it is hard to "discern a dividing line between different
types of juror bias or misconduct, whereby ane farm of partiality would implicate a party's Sixth
Amendment right whi1~ anath~r would not." 350 P. 3d 287, 293, 2015 CO 31 (2015). iii

[*883] Nar I~as the Court found any decision of fif~is Court suggesting that the Sixth
Amendment recognizes some sa~-t of hierarchy of partiality or bias. The Court points fio a ling ~~
cases holding that, in some narrow circumstances, the Constitution requires trial courts io
conduct voir dire on the subject of race. Those decisions, however, were [''~~~~' 63] not based on
a ranking of i:ypes of parl-ialily lout an the Court's conclusion that• in c~rLain cases racial bias was
especially likely. See Turner, 476 U. S., at 38, n. 12, 106 S. Ct. 1683, ["` 141] 90 L. Ed. 2d 27
(plurality opinion) (requiring voir dire an the subject of race where there is "a particularly
compelling need to inquire into racial prejudice" because of a quali~ativefy higher "risk of racial
bias"); Ristaino, 424 U. S., at 596, 96 S. Ct. 1017, 47 L. Ed. 2d 258 (explaining ~I~a~ the
r~quiremen~ applies only if there is a "constitutionally significant likelihood that, absent
questioning about racial prejudice, the jurors would not b~ [impartial]"). 12~ Thus, this line of
ca~~s does nod advance the majority's argum~n~.

It i~ undoubtedly true ghat "racial bias implicates unique historical, constitutional, and
i nstitution! concerns." Ante, at 197 L. Ed. Zd, at 124. But it is hard to see what that has
to do with l~~e scope of an individual criminal de~cndani's Sixth Amendment right to b~ judged
i mpartially. The Court's efforts to reconcile its d~cisian vvith McDonald, Tanner, and Warger
illustrate tine problem. The Court writes that ll~e misconduct in those casest whip "troubling and
u~acceptabie," was "a~~malou~." Ante, at _ 197 L. Ed. 2d, at 124. [3y car~trasi, racial bias,
the Cour-~ says, is a "Familiar and reeui-ring evil" that causes "systemic injury to the
adminisLratian [***64] of justice." Ante, at 197 L. Ed. 2d, at 124.

Imagine two cellmales serving lengthy prison terms. Both we. e convicted for I~an~icides
committed in unrelated barroom Fights. A~ tl~c trial of the first prisoner, a jurai-, during
deliberalior~s, expr~sseci animosity toward the defendant because of his race. At 'the trial of the
second prisoner, a juror, during deliberations, expressed animosity toward the defendanl-
bLcause he was wearing the aer~ey of ~ haled Football team. In both cases, jurors come forward
aFter the trial and reveal what the biased juror said in the jury room. The Court would say l-Q ~h~
~irs~ prisoner: t`You are enkitled ra infiroduce ~h~ jurors' testimony, because racial bias is
damaging to our society." To the second, tllc Courf: would say: ̀ Even if yon did r at have an
i m;~artia! jury, you must slay in p~~isan ll~caus~ sports rivalries are not a major societal issue."

T~~is di~para~e ~rea~m~nt is unsupportable under the Sixth Amendment. IF i~h~ Sixth Amendment
requires the admission of juror testimony about si:atements or conduct during deliberations that
show one ~y~e of juror partiality; then statements or conduct showing any type of partiality
s~~au9d i~~ treated the same way.

Recasting this as an equal protection case would rat [~'~**65] provide a ground far Iii~iting Lhe
holding to cases involving ~aciaf ~i~~. At a minimum, cases involving Bias based ors any sus~cct
ciassiFicatian—such as national ai~igin 13.: or religion 14.+ —would merit Pqual tr~almenl. So,
I think, ~n~ould [*884] bias based on sex, United States v. [**142] Virginia, 5i8 U< S. 515,
53i, ].16 S. C~. 226 , 135 ~~ Ed. 2d 735 (1996), or the exercise of the First Amendment right ~o
freedom of ~xpressian or association. See Regan v. Taxation With Representation of
Washington, 461 U. S. 540, 545, 103 S. Ct. 1997, 76 L. Ed. 2d 129 (1983). Indeed, convicting
a defendant- on the basis ofi any irrational classification would violate the Equal Protection
Clause.

Attempting lc limit l-h~ damage worked by its decision, ~h~ Court says that only "char"
expressions of bias must b~ admit~ed, ante, at 197 L. Ed. 2d, at 125, but judging whether
a stalcrnenl is. suf~fici~ntly "cE~ar" will often not b~ easy. Suppose that tf~e a1leg~dly biased' juror
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in this case never made reference to Pena-Rodriguez's race or national origin but said that he
had a lot of experience with "this macho type" and knew that men of this kind felt that they
could get their way with women. Suppose that other jurors testified that they were certain that
"this macho type" was meant to refer to Mexican or Hispanic men. Many other similarly
suggestive statemenfis can easily be imagined, and under today's decision it will be difficult for
judges to discern the dividing line [***66] between those that are "clear[ly]" based on racial or
ethnic bias and those that are at least somewhat ambiguous.

IV

Today's decision—especially if it is expanded in the ways that seem likely—will invite the harms
that no-impeachment rules were designed to prevent.

First, as the Courfi explained in Tanner, "postverdicfi scrutiny of juror conduct" will inhibit "full
and frank discussion in the jury room." 483 U. S., at 120-121; 107 S. Ct. 2739, 97 L. Ed. -2d 90;
see also McDonald, 238 U. S., at 267-Z68, 35 5. Ct. 783, 59 L. Ed. 1300 (warning that the use
of juror testimony about misconduct during deliberations would "make what was intended to be
a private deliberation, the constant subject of public investigation—to the destruction of all
frankness and freedom of discussion and conference"). Or, as the Senate Report put it: "[C]
ommon fairness requires that absolute privacy be preserved for jurors to engage in the full and
free debate necessary to the attainment of just verdicts. Jurors will not be able to function
effectively if their deliberations are to be scrutinized in post-trial litigation." S. Rep., at 14.

Today's ruling will also prompt losing parties and their friends, supporters, and attorneys to
contact and seek to question jurors, and this pestering may erode citizens' willingness to serve
on juries. Many jurisdictions now [***67] have rules that prohibit or restrict post-verdict
contact with jurors, but whether those rules will survive today's decision is an open question—as
is the effecfi of this decision on privilege rules such as those noted at the outset of this opinion.
15.x'

[*885] Where post-verdict approaches are [**143] permitted or occur, there is almost
certain to be an increase in harassment, arm-twisting, and outright coercion. See McDonald,
supra, at 267, 35 S. Ct. 783, 59 L. Ed. 1300; S. Rep., at 14 (explaining thafi a taxer rule "would
permit the harassment of former jurors by losing parties as well as the possible exploitation of
disgruntled or otherwise badly-motivated ex-jurors"); 350 P. 3d, at Z93. As one treatise
explains, "[a] juror who reluctantly joined a verdict is likely to be sympathetic to overtures by
the loser, and persuadable to the view that his own consent rested on false or impermissible
considerations, and the truth will be hard to know." 3 C. Mueller & L. Kirkpatrick, Federal
Evidence §6:16, p. 75 (4th ed. 2013).

The. majority's approach will also undermine fihe finality of verdicts. "Public policy requires a
finality to litigation." S. Rep., at 14. And accusations of juror bias—which may be "raised for the
first time days, weeks, or months after fihe verdict"—can "seriously disrupt [***68] the finality
of the process." Tanner, supra, at 120, 107 S. Ct. 2739, 97 L. Ed. 2d 90. This threatens to
"degrad[eJ the prominence of the trial itself" and to send the message that juror misconduct
need not be dealt with promptly. Engle v. Isaac, 456 U. S. 107, 1Z7, 102 S. Ct. 1558, 71 L. Ed.
2d 783 (1982). See H. R. Conf. Rep. No. 93-1597, at 8 ("The Conferees believe that jurors
should be encouraged to be conscientious in promptly reporting to the court misconduct that
occurs during jury deliberations").

The Court itself acknowledges fihat strict no-impeachmenfi rules "promot[e] full and vigorous
discussion," protect jurors from "be[ing] harassed or annoyed by litigants seeking to challenge
the verdict," and "giv[e] stability and finality to verdicts." Ante, at , 197 L. Ed. 2d, at 119..
By the majority's own logic, then, imposing exceptions on no-impeachment rules will tend to
defeat full and vigorous discussion, expose jurors to harassment, and deprive verdicts of
stability.

The. Court's only response is that some jurisdictions already make an exception for racial bias,
and the Court detects no signs of "a loss of juror willingness to engage in searching and candid
deliberations." Ante, at , 197 L. Ed. 2d, at 126. One wonders what sort of outward signs the
Court would expect to. see if jurors in these jurisdictions do not speak as freely in the jury room
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as their counterparts [***69] in jurisdictions with strict no-impeachment rules. Gathering and
assessing evidence regarding the quality of jury deliberations in different jurisdictions would be
a daunting enterprise, and the Court offers no indication that anybody has undertaken that
task.

In short, the majority barely bothers to engage with the policy issues implicafied by no-
impeachment rules. But even if it had carefully grappled with those issues, it still would have no
basis for exalting its own judgment over that of fihe many expert policymakers who have
endorsed broad no-impeachment rules.

[**144] V

The Court's decision is well-intentioned. It seeks ~o remedy a flaw in the jury trial system, but
as this Court said some years ago, it is questionable whether our system of trial by jury can
endure this attempt to perfect it. Tanner, 483 U. S., at 120, 107 S. Ct. 2739, 97 L. Ed. 2d 90.

I respectfully dissent.
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Footnotes <

1:
Prior to 1770, it appears that juror affidavits were sometimes received fio impeach a

verdict on the ground of juror misbehavior, although only "with great caution."
McDonald v. Pless, 238 U. S. 264, 268, 35 S. Ct. 783, 59 L. Ed. 1300 (1915); see, e.g.,

Dent v. The Hundred of Hertford, 2 Salk. 645, 91 Eng. Rep. 546 (K. B. 1696); Philips v.

Fowler, Barnes. 441, 94 Eng. Rep. 994 (K. B. 1735). But "previous to our Revolution,

and at least as early as 1770, the doctrine in England was distinctly ruled the other way,

and has so stood ever since." 3 T. Waterman, A Treatise on the Principles of Law and

Equity Which Govern Courts in the Granting of New Trials in Cases Civil and Criminal

1429 (1855).

Zf
Although two States declined to follow the rule in the mid-19th century, see Wright

v. Illinois &Miss. Tel. Co., 20 Iowa 195, 210 (1866); Perry v. Bailey, 12 Kan. 539, 544-

545 (1874), "most of the state courts" had already "committed themselves upon the

subject," 8 Wigmore §Z354, at 702.

~'
1:~ _ ,

The bias at issue in this case was a "bias againsfi Mexican men." App. 160. This

might be described as bias based on national origin or ethnicity. Cf. Hernandez v. New

York, 500 U. S. 352, 355, 111 S. Ct. 1859, 114 L. Ed. 2d 395 (1991) (plurality opinion);

Hernandez v. Texas, 347 U. S. 475, 479, 74 S. Ct. 667, 98 L. Ed. 866 (1954). However,

no party has suggested that these distinctions make a substantive difference in this

case.

2.
As this Court has explained, the extraneous influence exception "doles] not detract

from, but rather harmonizes] with, the weighty government interest in insulating the

jury's deliberative process." Tanner, 483 U. 5., at 1..20, 107 S. Ct. 2739,. _97 L. Ed. 2d 90,

The extraneous influence exception, like the no-impeachment rule itself, is directed at
protecting jury deliberations against- unwarranted interference. Ibid.

3.
In particular, the Justice Department observed that "[s]trong policy considerations

continue to support" the federal approach and that "jr]ecent experience. has shown that
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the danger of harassment of jurors by unsuccessful litigants warranfis a rule which
imposes strict limitations on the instances in which jurors may be questioned about their
verdict." Letter from R. Kliendienst, Deputy Attorney General, to Judge A. Marls (Aug. 4,
1971), li7 Cong. Rec. 33648, 33655 (1971}. And Senator McClellan, an influential
member of the Senate Judiciary Committee, insisl-e~d that the "mischief in this Rule
ought to be plain for al! to see" and that iti would be impossible "l-o conduct trials,
pa~rticufariy criminal prosecutions, as we know them today, if every verdict- wire followed
by a past-trial Dearing inl-o tl~e conduct of the juror's deliberations." Letter from Sen. ).
McClellan to Judge A. Maxis (Aug. 12, 1971), id., at 3364 Z, 33645.

4t
Alfihough Warger was a civil case, we wrote that "[t]he Constitution guarantees both

criminal and civil litigants a right to are impar~ia) jury." 574 U. S., at __, 135 S. Ct. 521,
528, 190 L. Ed. 2d 422, 431 }.

*~
Thy majorifiy opinion in this case idei~ti~ies a fifth mechanism: jury instructions. 1t

observes that, by explaining the jurors' responsibilities, appropriate jury instructions can
promote "[p]rabing end tR~~ughtful deiib~ration," which in turn "improves the lik~lil-~aod
that other jurors can conFrant the flawed nature o~ reasoning that is prompted or
i nfluenced by improper biases." Ante, at _ - _ 197 L. Ed. 2d, at 127. This
mechanism, like those listed in ,can Delp to prevent bias from infecting a verdict.

6t
Both of those l~chniques were used in l-his case for other pui~~oses, App. 13-14; Tr.

56-7~ (Feb. 23, 2010, morning session).

-*~
See People v. Harlan, 8 P. 3d 448, 500 (Colo. 2000) ("The trial cau~~fi took

preca~.~tions at the outset of fihe trial to foreclose the injection of improper racial
considerations by including questions concerning racial issues in the jury
questionnaire"); Brewer v. Marshall, 119 F. 3d 993, 996 (CA1 1997) ("The judge asked
each juror, out of the presence of other jurors, whether they had any Bias or prejudice
fog or against black persons or n~rsans of Hispanic origin"}; G ~N. LaFave, J. Israel, N.
King, & 0. {<err, Criminal Proc~durE ~22.3(a), p. 9~ (4~h ed. 2015) (noting that "[j]
edges commonly allow jurors to approach the bench and discuss sensitive matters
there" and are also free to conduct "in chambers discussions").

s ~:
See, e.g., .i. Gobert, E. Kreitzberg, & C. Rose, Jury Selection: The Law, Art, and

Science of Selecting a Jury X7:41., pp. 357-358 (3d ed. 2014) (explaining that "the issue
should be approached more indirectly" and suggesting the use of "[o]pen-ended
aueslions" on subj~cls Iike "thy composition of the neighborl~oad in wf~ich the juror
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lives, the juror's relationship with co-workers or neighbors of different races, or the

juror's past experiences with persons of other races"); W. ]ordan, Jury Selection §8.11,

p. Z37 (1980) (explaining that "the whole matter of prejudice" should be approached

"delicately and cautiously" and giving an example of an indirect question that avoids the

word "prejudice"); R. Wenke, The Art of Selecting a Jury 67 (1979) (discussing
questions that could identify biased jurors when "your client is a member of a minority

group"); id., at 66 (suggesting that instead of "asking a juror if he is'prejudiced"' the

attorney should "inquire about his ̀ feeling,"belief' or ̀opinion"'); 2 National Jury Project,

Inc., ]urywork: Systematic Techniques §17.23 (E. Krauss ed., 2d ed. 2010} (listing

sample questions about racial prejudice); A. Grine & E. Coward, Raising Issues of Race

in North Carolina Criminal Cases, p. 8-14 (2014) (suggesting that attorneys "share a

brief example aboufi a judgment shaped by a racial stereotype" to make it easier for

jurors to share their own biased views),
http://defendermanuais.sog.unc:edu/race/8-addressing_-.race-trial (as last visited Mar. 3,

X017); id., at 8-15 to 8-17 (suggesting additional strategies and providing sample

questions); T. Mauet, Trial Techniques 44 (8th ed. 2010) (suggesting that "likely beliefs

and attitudes are more accurately learned through indirection"); ]. Lieberman & B.

Sales, Scientific Jury Selection 114-115 (2007) (discussing research suggesting that

"participants were more likely to admit they were unable to abide by legal due process

guarantees when asked open-ended questions that did not direct their responses").

9
To the extent race does become salient during voir dire, there is social science

research suggesting that this may actually combat rather than reinforce the jurors'

biases. See, e.g., Lee, A New Approach to Voir Dire on Racial Bias, 5 U. C. Irvine L. Rev.

843, 861 (2015) ("A wealth of fairly recent empirical research has shown that when race

is made salient either through pretrial publicity, voir dire questioning of prospective

jurors, opening and closing arguments, or witness testimony, Whifie jurors are more

likely to treat similarly situated Black and White defendants fihe same way"). See also

Sommers &Ellsworth, White Juror Bias: An Investigation of Prejudice Against Black

Defendants in the American Courtroom, 7 Psychology, Pub. Poly, & L. 201, Z22 (2001);

Sommers &Ellsworth, How Much Do We Really Know About Race and Juries? A Review

of Social Science Theory and Research, 78 Chi.-Kent L. Rev. 997, 1013-1014,. 1027

(2003); Schuller, Kazoleas, &Kawakami, The Impact of Prejudice Screening Procedures

on Racial Bias in the Courtroom, 33 Law &Human Behavior 320, 3~6 (Z009); Cohn,.

Bucolo, Pride, &Somers, Reducing White Juror Bias: The Role of Race Salience and

Racial Attitudes, 39 J. Applied Soc. Psychology 1953, 19fi4-1965 (2009).

~.a
It is worth noting that, even if voir dire were entirely ineffective at detecting racial

bias (a proposition no one defends), that still would not suffice to distinguish this case
from Warger v. Shavers, 574 U. S. , 135 S. Ct. 521, 190 L. Ed. ~d 422 (20.14). After

all, the allegation in Warger was that the foreperson had entirely circumvented voir dire

by lying in order to shield her bias. The Court, nevertheless, concluded that even where
"jurors lie in voir dire in a way that conceals bias, juror impartiality is adequately
assured" through other means. Id., at , 135 S. Ct. 521, 529, 190 L. Ed. 2d 422,

429).
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ii*
The majority's reliance on footnote 3 of Warger, ante, at - , 197 L. Ed. 2d,

at 121-122, is unavailing. In that footnote, the Court noted that some "cases of juror
bias" might be "so extreme" as to prompt the Court to "consider whether the usual
safeguards are or are not sufficient to protect the integrity of the process." 574 U. S., at

- , n. 3, 135 5. Ct. 521, 529, 190 L. Ed. 2d 422, 432) (emphasis added).
Considering this question is very different from adopting a constitutionally based
exception to long-established no-impeachment rules.

~12 ~
In addition, those cases did not involve a challenge to along-established evidence

rule. As such, they ofFer little guidance in performing fihe analysis required by this case.

13*
See Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 440, 105 S. Ct. 3249,

87 L. Ed. 2d 313 (1985).

14*
See, e.g., United States v. Armstrong, 517 U. S. 456, 464, 116 S. Ct. 1480, 134 L.

Ed. 2d 687 (1996); Burlington Northern R. Co. v. Ford, 504 U. S. 648, 651, 11Z S. Ct.
2184, 119 L. Ed. 2d 432 (1992); New Orleans v. Dukes, 427 U. S. 297, 303, 96 S. Ct.
2513, 49 L. Ed. 2d 511 (1976) (per curiam).

15s
The majority's emphasis on the unique harms of racial bias will not succeed at

cabining the novel exception to no-impeachment rules, but it may succeed at putting
other kinds of rules under threat. For example, the majority approvingly refers to the
widespread rules limiting attorneys' contact with jurors. Ante, at - , 197 L. Ed.
2d, at 125-126. But under the reasoning of the majority opinion, it is not clear why such
rules should be enforced when they come infio conflict with a defendant's attempt to
introduce evidence of racial bias. For instance, what will happen when a lawyer obtains
clear evidence of racist statements by contacting jurors in violation of a local rule?
(Something similar happened in Tanner. 483 U. S., at 126, 107 S. Ct. 2739, 97 L. Ed. 2d
90.) It remains to be seen whether rules of this type—or other rules which exclude
probative evidence, such as evidentiary privileges—will be allowed to stand in the way of
the "imperative to purge racial prejudice from the administration of justice." Ante, at

197 L. Ed. 2d, at 122.
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Katie Albracht



A Franklin
what?!?!



The 
“Hallmark 
features 
of youth”



Penal Code §3051
•Parole Eligibility:

• Inmate ≤ 25 at time of crime 
with:
• Determinate sentence = 15 years
• Life term less than 25-life = 20 

years
• Life term greater than 25-life = 25 

years

• Inmate ˂18 at Ɵme of crime 
with LWOP= 25 years

•*3051 does not apply to 
sentences pursuant to PC 
1170.12, 667 (b)-(i) or 
667.61.  (PC 3051(h))



Parole Board 
Must Consider 
the Inmate’s 

Hallmark 
Features of 

Youth:

Immaturity





Dysfunctiona
l home life



Capacity to 
change





Step 1:  Check the 
transcript of the sentencing 

hearing for evidence of 
youth-related factors. 

(Unlikely, unless sentencing 
was post-2005.)



First, try the 
court file.  If 

it’s not 
there...



Attorney General’s Office:
Rosalinda.Rosales@doj.ca.gov

Court of Appeal:
HABLIT can assist

Evidence Code § 452(d)







And if there is a hearing, what do I need to 
know?

In general, we want a hearing so we can cross examine.

Burden on petitioner to show by a preponderance that the 
hallmark features of youth were present at the time of the 
crime.

Rule of evidence apply.  (E.C. §300, In re Fields (1990) 51 
Cal.3d 1063.)

Request discovery.

If they call experts, remember People v. Sanchez (2016) 63 
Cal.4th 665



 Experts
 Family 

members
 School 

personnel



Ideas:

Talk to the trial DA.
C File (Add contact list for CDCR)

Comprehensive Risk 
Assessment Report
Evidence of misdeeds in 
prison might show inmate 
is not becoming less 
volatile with age.

School records.

SHOULD I PRESENT MY OWN EVIDENCE?
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