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PREFACE

This Capital Case Compendium was compiled by Deputy Attorney General
Robin Urbanski and Supervising Deputy Attorney General Holly Wilkens.!
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(Peaple v. Davis (2009) 46 Cal.4th 539, 582; People v. Alfaro (2007) 41 Cal.4th 1277,
1314.)

§ 4.55.3.1 Restricted Death-Qualification
Voir Dire

Error in restricting death-qualification voir dire does not require reversal if the
defense was permitted to use general voir dire to further explore the prospective jurors’
responses to facts and circumstances of the case or if the record otherwise establishes that
none of the jurors had views about the circumstances of the case which would disqualify
them. (People v. Cash (2002) 28 Cal.4th 703, 722.)

In order to demonstrate error by the trial court in declining to allow an appropriate
death-qualification question, the defense must seek to ask the omitted question during
general voir dire.. (People v. Vieira (2005) 35 Cal.4th 264, 286.)

In order to demonstrate prejudice from a trial court’s erroneous restriction of voir
dire, the defendant must explain what additional inquiry was necessary for an intelligent
exercise of peremptory challenges in light of the responses to questions the court did
permit. (People v. Ramos (1997) 15 Cal.4th 1133, 1158.)

§ 4.55.4 Erroneous Exclusion for Cause

Erroneously excluding a juror for cause based on his views on imposition of the
death penalty requires the reversal of the death sentence, even where the prosecutor was
wrongly forced to use peremptory challenges on properly excludable jurors, and even
where the prosecutor had peremptories remaining. (Gray v. Mississippi (1987) 481 U.S.
648 [107 S.Ct. 2045, 95 L.Ed.2d 622]; Davis v. Georgia (1976) 429 U.S. 122, 123
[97 S.Ct. 399, 50 L.Ed.2d 339]; People v. Covarrubias (2016) 1 Cal.5th 838, 866; People
v. Zaragoza (2016) 1 Cal.5th 21, 41; People v. Leon (2015) 61 Cal.4th 569, 724-725;
People v. Pearson (2012) 53 Cal.4th 306, 333; People v. Whalen (2013) 56 Cal.4th 1, 26,
disapproved on other grounds, People v. Romero & Self (2015) 62 Cal.4th 1, 44, fn. 17.)
However, the erroneous' exclusion of a juror for cause based on his death penalty views
does not require reversal of the guilt judgment or special circumstances findings. (People
v. Pearson (2012) 53 Cal.4th 306, 333; People v. Clark (2011) 52 Cal.4th 856, 895;
People v. Tate (2010) 49 Cal.4th 635, 672.)

V. PEREMPTORY CHALLENGES [§ 4.60]
“Peremptory challenges are intended to promote a fair and impartial jury, but they
are not a right of direct constitutional magnitude.” (People v. Webster (1991) 54 Cal.3d

411, 438, citing Ross v. Oklahoma (1988) 487U.S. 81, 88-89 [108 S.Ct. 2273,
101 L.Ed.2d 80, 90].)
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There is a presumption that peremptory challenges are properly exercised.
A challenger must rebut the presumption of constitutionality before the other party is
required t6 state reasons for exercising peremptories. (People v. Crittenden (1994)
9 Cal4th 83, 114; People v. Clair (1992) 2 Cal.4th 629, 652.)

The trial court’s jury selection method of calling prospective jurors in groups of 18
and requiring the parties to exercise challenges for both cause and peremptory challenges
before a new group was called did not violate the defendant’s right of peremptory
challenge. “[A]lthough knowledge of the composition of the entire panel can be relevant
to the exercise of a peremptory challenge against an ifidividual jufor, the fact that a
particular procedure used might have made exercising initial peremptory challenges less
informed does not in itself require reversal.” (People v. Covarrubias (2016) 1 Cal.5th
_ 838, 867-868 [internal quotation marks and citations omitted].)

A. NUMBER OF PEREMPTORY CHALLENGES [§ 4.61]

In ‘a retrial, the defendant was not entitled to greater number of peremptory
challenges because, at time of his first trial, Code of Civil Procedure section 1070
provided for 26 peremptory challenges in a capital case, but subsequently enacted Code
of Civil Procedure section 231(a) entitled him to 20 peremptory challénges in a capital
case. Laws governmg the conduct of trials are prospective in application when applied to
a trial bceurring after the effective date of the statute, regardless of when the underlying.
crime was committed. (People v. Ledesma (2006) 39 Cal.4th 641, 663-664.)

Code of Civil Procedure section 231, subdivision (a); does not entitle each
defendant in a multi-defendant capital case to 20 individual peremptory challenges
(People v. Lewis (2008) 43 Cal.4th 415, 493, overruled on other grounds, People v. Black
(2014) 58 Cal.4th 912, 919.) L1kew1se, under the former rules, Code of Civil Procedure
sections 1070 and 1070.5, the 26 challenges allotted to the defense were to be exercised
jointly, not individually. (People v Hardy (1992) 2 Cal.4th 86, 129.)

The requirement of joint use of peremptory challenges in multi-defendant cases
does not violate due process, equal protection, the right to an impartial jury, or the right
to a reliable determination of pendlty: (People v. Pinholster (1992). 1 Cal.4th 865, 911,
overruled on other grounds, People v. Williams (2010) 49.Cal.4th 405, 459.)

“To establish & constitutional entrtlement to additional peremptory challenges
defendant must at least show that he is likely to réceive an unfair trial before a biased jury
if the request is denied.” (People v. DePriest (2007) 42 Cal.4th 1, 23; see also People v.
Ledesma (2006) 39 Cal.4th 641, 665.)

The defendant was not deprived of a state-created liberty interest in 20 peremptory
challenges (see Code of Civil Procedure, § 231) because he was required to. use
peremptory challenges to cure “error” in the court refusing to remove a prospective juror
for cause. (People v. Clark (2011) 52 Cal.4th 856, 902, citing People v. Weaver (2001)
26 Cal.4th 876, 913, and People v. Gordon (1990) 50 Cal.3d 1223, 1248, fn. 4 [use of
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peremptory challenge to cure “error” in denying challenge for cause does not violate right
to fair and impartial jury, citing Rass v. Oklahoma (1988) 487 U.S. 81, 85-88 [108 S.Ct.
2273, 101 L.Ed.2d 80}, overruled on other grounds, People v. Edwards (1991) 54 Cal.3d
787, 835.)

§ 4.61.1 Waiver / Forfeiture

Counsel’s agreement to the allocation of peremptory challenges in multi-defendant
case constitutes a waiver by the defense as to the allocation of the challenges. There is no
requirement of a personal waiver by the defendant. (People v. Webster (1991) 54 Cal.3d
411, 439.)

B. EXERCISE OF PEREMPTORY CHALLENGES BASED ON
RACE OR GROUP BIAS (Batson! Wheeler) [§ 4.62]

§ 4.62.1 Generally

The United States Supreme Court, in Batson v. Kentucky (1986) 476 U.S. 79, 93-
94 [106 S.Ct. 1712, 90 L.Ed.2d 69], established three steps to guide a trial court’s
constitutional review of peremptory strikes. “First, the defendant must make out a prima
facie case by ‘showing that the totality of the relevant facts give rise to an inference of
discriminatory purpose.” [Citations.] Second, once the defendant has made out a prima
facie case, the ‘burden shifts to the State to explain adequately the racial exclusion’ by
offering permissible race-neutral justifications for the strikes. [Citations.] Third, ‘if a
race-neutral explanation is tendered, the trial court must then decide ... whether the
opponent of the strike has proved purposeful racial discrimination.” [Citation.]” (People
v. Blacksher (2011) 52 Cal.4th 769, 801, quoting Johnson v. California (2005) 545 U.S.
162 [125 S.Ct. 2410, 2416, 162 L..Ed.2d 129, 138].)

Batson and its progeny hold that exercising peremptory challenges solely on the
basis of a prospective juror’s race offends the Fourteenth Amendment’s guaranty of the
equal protection of the laws. (Miller-El v. Dretke (2005) 545 U.S. 231, 241 [125 S.Ct.
2317, 162 L.Ed.2d 196]; United States v. Martinez-Salazar (2000) 528 U.S. 304, 315
[120 S.Ct. 774, 145 L.Ed.2d 792]; J.E.B. v. Alabama ex rel. T.B. (1994) 511 U.S. 127
[114 S.Ct. 1419, 128 L.Ed.2d 89].)

Wheeler holds that exercising peremptory challenges solely on the basis of race
violates a defendant’s right to trial by a jury drawn from a representative cross-section of
the community under Article I, section 16, of the California Constitution. (People v.
Huggins (2006) 38 Cal.4th 175, 226; People v. Wheeler (1978) 22 Cal.3d 258, 276-277,
overruled on other grounds by Johnson v. California (2005) 545 U.S. 162 [125 S.Ct.
2410, 162 L.Ed.2d 129].)
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It is a rebuttable presumption that a peremptory challenge is being exercised
properly, and the burden. is on the movmg party to demonstrate nnperm1551b1e

"(1995)514Us 765, 768-769 [115 S.Ct. 1769, 131 L.Ed.2d 834])

“The ultimate burden of persuasion regarding racial motivation rests with, and
never shifts from, the opponent of the strike.” (People v. Winbush (2017) 2 Cal.5th 402,
434 [internal quotation marks and citations omitted].)

Excluding even & singlé juror for imperimissible reasons under Batson/Wheeler
requires reversal. (Péople v. Huggins (2006) 38 Cal.4th 175, 227; People v. Silva (2001)
25 Cal.4th 345, 386.)

Improper use of peremptory challenges on the basis of race does not réquire

“systematic” discrimination and is not negated simply because both sides haye dismissed

minority jurors or because the final jury is “representative.” (People v. Arias (1996)
13 Cal.4th 92, 136-137.)

A white defendant cannot claim he was deprived of a fair jury under the Sixth
Amendment right to impartial jury where the prosecutor used peremptory challenges to
exclude Black jurors. (Holland v. Illinois (1990) 493 U.S, 474 [110S.Ct. 803,
107 L.Ed.2d 905].) However, under the Equal Protection Clause of the Fourteenth
Amendment, a defendant has a constitutional claim where peremptory challenges are
used by the prosecution to exclude prospective jurors based oi race. (Powers v. Ohio
(1991) 499 U.S. 400 [111 S.Ct. 1364, 113 L.Ed.2d 411].)

Purposeful racial disctimination in the selection of grand jurors in violation of
equal protection requires reversal without a showing of prejudice. (Vasquez v. Hillary
(1986) 474 U.8. 254, 260-264 [106 S.Ct. 617, 88 L., Ed 2d 598].)

§ 4.62.1.1 Impact of Johnson v. California

A party will establish a prima facie case of racial discrimination with respe'ct to the
use of peremptory challenges if the totality of the relevant facts “‘gives rise to an
inference of dlscrumnatory purpose.’” (Joknson v. California (2005) 545 U.S. 162, 168
[125 8.Ct. 2410, 162 L.Ed.2d 129].) Johnson reversed the California Supreme Couit’s
decision in People v. Johnson (2003) 30 Cal.4th 1302, 1318, holding that a prima facie
case was established where it was “more likely than not” that purposeful discrimination
had occurred. (People v. Thomas (2012) 53 Cal.4th 771, 794.)

In cases where a trial predated the Supreme ‘Court’s decision in Johnson v.
California (2005) 545 U.S. 162, and “it is not clear from the record whether the trial
court analyzed the Batson/Wheeler motion with [Batson’ 5] low threshold [of reasonable
inference”] in mind” the réviewinig court will independently determine whether the
record demonstrates a prima facie case of racial discrimination. (People v. Scott (2015)
61 Cal.4th 363, 384; People v. Thomas (2012) 53 Cal.4th 771, 794.)
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In cases where the trial court necessarily relied upon the holding in Wheeler and
pronouncements by the California Supreme Court that the standard enunciated in
Wheeler (“strong likelihood”) were essentially the 'same as the Batson standard
(“reasonable inference”), reversal is not automatic as the reviewing court can review the
record and apply the standard in Johnson to resolve the legal question of “whether the
record supports an inference that the prosecutor excused a juror on the basis of race.”
(People v. Cornwell (2005) 37 Cal.4th 50, 73, overruled on other grounds, People v.
Doolin (2009) 45 Cal.4th 390, 421, fn. 22.)

§ 4.62.2 Cognizable Groups

The use of a peremptory challenge to strike prospective jurors based on religious
affiliation violates defendant’s right to equal protection under the California Constitution.
But the United States Supreme Court has not similarly extended the Batson rule to
religious groups. (People v. Schmeck (2005) 37 Cal.4th 240, 266, abrogated on other
grounds as stated in People v. McKinnon (2011) 52 Cal.4th 610, 637.)

African-American women constitute a cognizable group for purposes of an
improper exercise of peremptory challenge based on a discriminatory purpose. (People v.
Cornwell (2005) 37 Cal.4th 50, 70-71, fn. 4, overruled on other grounds, People v.
Doolin (2009) 45 Cal.4th 390, 421, fn. 22; People v. Young (2005) 34 Cal.4th 1149,
1173.)

“Whether ‘Asians’ can or do constitute a cognizable group is an unsettled issue.
[The California Supreme Court has] previously observed, however, that ‘it is at least
questionable whether the generic description Asian ... can constitute a ‘cognizable
group.’” (People v. Burney (2009) 47 Cal.4th 203, 227.)

“Spanish surnamed” sufficiently describes the cognizable class Hispanic only
where no one knows at the time of the challenge whether the prospective juror is
Hispanic. Where the record indicates the juror twice stated she was not Hispanic, the
prosecutor s peremptory challenge to remove her was not based on race within the
meaning of the defendant’s Wheeler challenge. (People v. Gutierrez (2002) 28 Cal.4th
1083, 1123.)

While the California Supreme Court has held that Hispanic-surnamed jurors are a
cognizable class even if it is not known at the time of the challenge whether an individual
is Hispanic, the prosecutor’s description of prospective jurors in question “as ‘Caucasian’
weakens any inference of group bias that can be drawn from [the prosecutor’s] exercise
of peremptory challenges.” (People v. Davis (2009) 46 Cal.4th 539, 584.)
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§ 4.62.3 Timely Motion

“A motion:attacking.the use :of;‘a,, peremptory challenge on the basis of group bias
must be timely raised.” (People v. Roldan (2005) 35 Cal.4th 646, 701, overruled on
other grounds, People v. Doolin (2009) 45 Cal.4th 390, 421, fn. 22.)

‘The motion is timely if made before jury impanelment is completéd, which does
not occut until thé alternates are selected and ‘sworn. (People v, Scott. (2015) 61 Cal.4th
363, 384-384; People v. McDermott (2002) 28 Cal.4th 946, 969.)

A Batson/Wheeler claim should be raised in a motion to quash or dismiss the jury
venire, not a motion for mistrial. (People v. Williains (1997) 16 Cal.4th 635, 662, fn. 9.)

A Batson/Wheeler motion brought after the jury is sworn could be deemed a
mistrial motion, which operates to waive any double-jeopardy defense. (People v.
Jurado (2006) 38 Cal.4th 72, 108.)

§ 4.62.4 Prima Facie Showing (First Stage)

“A prima facie case of racjal discrimination in the use of peremptory challenges is
established if the totality of the relevant facts ‘gives rise to an inference of discriminatory
purpose.”” (Peaple v. Scott (2015) 61 Cal.4th 363, 382, quoting Johnson v. California
(2005) 545 U.S. 162, 168 [125 8.Ct. 2410, 162 L.Ed.2d 129, 137]; People v. Blacksher
(2011) 52 Cal.4th 769, 801.)

A prima facie case is established when a defendant produces ““evidence sufficient
to permnit the trial judge to draw an inference that discrimination has occurred.”” “An
inference is a logical conclusion based on a set of facts.” (People v. Lancdster (2007)
41 Cal.4th 50, 74, quoting and citing Johnson v. California (2005) 545 U.S. 162 168,
fn. 4, 170 [125 S.Ct. 2410, 162 L.Ed.2d 129, 137].)

The proof of a pruna facie case may depend upon all relevant evidence in a trial
court record, including a “pattern” of striking jurors of a specific race and ““the
prosecutor’s questions and statements during voir dire examination,’” (People v. Bell
(2007) 40 Cal.4th 582, 597, disapproved on other grounds, People v. Sanchez (2016)
63 Cal4th 665, 686, f. 13, quoting Batson v. Kentucky (1986) 476 U.S. 79, 96-97
[106 S.Ct. 1712, 90‘L.Ed.2d 69].)

While acknowledging that the existence of a prima facie showmg at the first stage
of Batson “depends on consideration of the entire record of voir dire at the time the
motion was made” the California Supreme Court has mentioned “certain types of
evidence may prove partlcularly relevant” and “[a]mong these are that a party has struck
most or all of the members of the identified group from the venire, that a party has used a
disproportionate number of strikes against the group, that the party has failed to engage
these jurors in more than desultory voir dire, that the defendant is a member of the
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identified group, and that the victim is a member of the group to which the majority of
the remaining jurors belong.” (People v. Scott (2015) 61 Cal.4th 363, 384.)

In determining whether or not there is a prima facie showing at the first stage of
Batson, the court may “consider, as part of the overall relevant circumstances,
nondiscriminatory reasons clearly established in the record that necessarily dispel any
inference of bias” as distinguished from where the record “simply ... suggests grounds
for valid challenge.” (People v. Sanchez (2016) 63 Cal.4th 411, 435 & fn. 5.)

While the defendant need not be a member of the excluded group, it is significant
if the defendant is; and it is also significant, if, in addition, his victims are members of the
group to which the majority of the remaining jurors belong. (People v. Clark (2011)
52 Cal.4th 856, 906; People v. Davis (2009) 46 Cal.4th 539, 583.)

The trial court has no sua sponte duty to ‘reexamine rulings on previous
Wheeler/Batson motions once it has determined a prima facie case of discrimination has
been made as to one juror. (People v. Williams (2006) 40 Cal.4th 287, 311.)

A defendant’s showing that the prosecutor had exercised a peremptory challenge
against an African-American in an unrelated case involving an African-American
defendant was relevant to a prima facie showing, but was not very probative in light of
the isolated nature of the prior conduct. (People v. Crittenden (1994) 9 Cal.4th 83, 119.)

§ 4.62.4.1 Circumstances Refuting
Discriminatory Motive

“Where, “after extensive questioning, the prosecutor successfully rehabilitated two
African-American jurors ... staving off defense challenges for cause” ...' ‘[t]he
prosecutor’s desire to keep African-American jurors on the jury tended to show that the
prosecutor was motivated by the jurors’ individual views instead of their race.’” (People
v. Streeter (2012) 54 Cal.4th 205, 225, quoting Peaple v. Hartsch (2010) 49 Cal.4th 472,
487.)

The prosecutor’s effort to rehabilitate an African-American juror by engaging in
questioning obviously designed to elicit answers that would make her not subject to a
challenge for cause evidences the prosecutor wanted that juror on the jury and is
probative on the question of whether a prima facie case existed, as well as the third-stage
Wheeler/Batson inquiry (whether purposeful discrimination occurred). (People v. Jones
(2011) 51 Cal.4th 346, 362.)

The trial court did not err in finding an absence of a prima facie showing, where
the prosecutor repeatedly passed without challenging female jurors. The prosecution’s
pattern of excusals and acceptances during the peremptory challenge process does not
reveal an obvious discrimination towards female jurors and is “patently inconsistent with
any such inference.” (People v. Carasi (2008) 44 Cal.4th 1263, 1294-1295.)
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The prosecutor’s acceptance of the jury with one African-American juror and one
African-American alternate juror, as well as his desire to have three African-American
jurors on the jury who were excused for hardship or cause, combined with only
3 African-Américan prcspectlve jurers being challenged out of the prosecution’s 22 total
peremptory challenges, “strongly suggests that race was not a motive” in the prosecutor’s
challenges, (People v. Lenix (2008) 44 Cal.4th 602, 629.)

Circumstances demonstratmg a lack of d15cr1m1natory purpose include the
prosecutor not challenging several other African-American j Jurors and the fact that six
African-Americans ultlmately served on the _]ury (People v. Blacksher (2011)
52 Cal.4th 769, 801.) ' '

The prosecutor accepting thé jury five times with up, to four African-American
prospective jurors seated in the jury box, while not conclusive, is an indication of the
prosectutor’s goad faith and an appropriate consideration for the trial court in rulmg ona
Wheeler objection. (People v. Stréeter (2012) 54 Cal.4th 205, 224.)

The prosecutor’s acceptance of a jury contalmng three Aﬁlcan-Amerlcan jurors is
an indication of the prosecutor’s good faith in exercising peremptory challenges (People
v. Huggins (2006) 38 Cal. 4th 175, 236.)

The presence of minority jurors on the panel is an 1nd1cat10n of a prosecutor’s
good faith in exercising his or her peremptories. (People v. Lewis (2008) 43 Cal.4th 415,
480, overruled on other grounds, People v. Black (2014) 58 Cal.4th 912, 919.)

Although the prosecutor ultimately excused four of five African-American jurors
called to the jury box, there was no discernible pattern from which to infer
discrimination. The prosécutor passed without .challenging Africar-American
prospective jurors during several rounds of peremptory challenges before finally excusing
them. The prosecutor also repeatedly passed without challenglng a prospective female
African-American juror who ultimately served as a juror in the guilt phase. (Peaple V.
Clark (2011).52 Cal,4th 856, 906.)

“[T]he ultimate composition of the predominantly female jury, along with the
relatively modest number of prosecution strikes used against women throughout jury
selection, makes it difficult to infer purposeful dis¢rimination under Wheeler/Batson.”
(People y. Garcia (2011) 52 Cal.4th 706, 748.)

The circumstance that a peremptory challenge was exercised against a juror who
was not subject to exclusion for cause “certainly did not support an inferénce that the
exercise of a peremptory challenge against her was motivated by group bias.” (People v.
Cornwell (2005) 37 Cal.4th 50, 70, overruled on other .grounds, People v. Doolin (2009)
45 Cal.4th 390, 421, fn. 22.)
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§ 4.62.4.2' Numbers / Percentages

““As a practical matter, however, the challenge of one or two jurors can rarely
suggest a pattern of impermissible exclusion.’” (People v. Bell (2007) 40 Cal.4th 582,
598, disapproved on other grounds, People v. Sanchez (2016) 63 Cal.4th 665, 686, fn. 13,
quoting People v. Harvey (1984) 163 Cal.App.3d 90, 111,)

Where the prosecutor exercised peremptory challenges as to all three of the
African-American prospective jurors available to challenge, the “circumstances certainly
justify the trial court’s finding of a prima facie case” and “warrant close scrutiny of the
prosecutor’s reasons” by the trial court. (People v. Melendez (2016) 2 Cal.5th 1, 15.)

Improper discrimination was not suggested where, before accepting the panel, the
prosecutor exercised a total of 15.4 percent of her challenges (2 out of 13) against
African-American prospective jurors, One African-American sat on the jury -
representing 8.3 percent of the jury, which was approximately the same percentage of
African-Americans on the venire, and one African-American sat as an alternate. “While
not conclusive, the fact that the jury included an African-American is an indication of
good faith by the prosecutor in exercising peremptories.” While “not persuaded [by the
statistics] that a disproportionate number of African-Americans were excluded from the
Jury... because even a lone race-based challenge is unconstitutional, we [nevertheless]
bear in mind those statistics while examining the prosecutor’s explanation for challenging
[two African-American prospective jurors].” (People v. Chism (2014) 58 Cal.4th 1266,
1315-1316 [omitting internal quotes & citations].)

At the time of the motion, “four of the 12 prospective jurors on panel — exactly
one-third — were black. Given the small sample size at issue, the trial court reasonably
refused to infer a discriminatory intent on the basis of these statistics.” (People v. Banks
(2014) 59 Cal.4th 1113, 1147, overruled on other grounds by People v. Scott (2015)
61 Cal.4th 363, 391, fn. 3.)

“Defendant’s statistical analysis does not raise an inference of racial
discrimination. The numbers are subject to a variety of interpretations, by one of which
Whites were actually underrepresented on the panel as compared to African-Americans.”
(People v. Hartsch (2010) 49 Cal.4th 472, 487-488.)

“Standing alone, defendant’s statistics do not raise an inference of discrimination.
Notably, African-Americans comprised 5 percent of the jury pool but represented nearly
10 percent of the selected jury.” (People v. Clark (2011) 52 Cal.4th 856, 905.)

The statistics regarding the exercise of peremptory challenges were “not
particularly troubling where the prosecutor  exercised peremptory challenges of
60 percent of African-American prospective jurors called into the box — three out of five
— and a little less than a third of the non-African-American jurors called in the box —
19 out of 62. The prosecutor challenged African-American jurors at a rate that was only
slightly higher than their percentage on the jury. One less challenge would have resulted
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in a challenge rate lower than their percentage on the jury. (People v. Jones (2011)
51 Cal.4th 346, 362.) N

Thei€ was no primia facie showing wheré the only stated Bases for disputing the
peremptory challenges were (1) four of the first five peremiptory challenges were against
African-Americans, and (2)a small minority of the panel members were African-
American. (People v. Farnam (2002) 28 Cal.4th 107, 136-137.)

A prima facie showing 6f group bias was not made where the only basis was that
one of two African-American jurors excused wouild not have been subject to eXcusal for
cause, particularly in view of the circumstance that the other African-American j juror had
been repeatedly passed without challenge by the prosecutor from the beginning of voir
dire and ultimately served on the jury. (People v. Cornwell (2005) 37 Cal.4th 50, 69-70,
overruled on other grounds; People v. Doolin (2009) 45 Cal.4th 390, 421, fn. 22.)

The defense failed to show the prosecution struck most or all members of an
identified group or used a disproportionate number of challenges against the group wheére
the prosecutor had excused two African-American female jurors. Two African-
Americans remained on the panel, and the defense had exercised one of its challenges
against an African-American juror. The defendant offered no circumstances relevant to
his claim of discriminatory intént and “made no attempt to atgue that the excused jurcrs
were not, apart from their race, as ‘heterogeneous as the community as a wholé’ or that-
the prosecution engaged them in desultory voir dire.” (People v. Blacksher (2011)
52 Cal.4th 769, 801-802.)

§ 4.62.4.3 Desultory Voir Dire
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