
$ 1170.95. Ccnvicled of first or secotrd degree murder;..., CÅ PENAL $ 1170.SS

West's Annotated Calitbrnia Codes

Penal Code (Refs &Ânnos)
Part z. Of Crinlinal Procedure (Ret's &Annos)

Title T,Af Proceedings After thc Comrnencement of the Trial and llef,ore

Judgment
Chapter 4"5. Trial Court Sentencing (Refs &Annas)

Article r. Initial Sentencing (Refs & Annos)

West's Ann.Cal.Penal Code $ rr7o.g5

fi rr7o.g5. Convicted of first or secr¡nd clegree murd"er; petition
to vacate murder conviction ancl to be lesentenced on remaining
counts becansc of changes in law macle effectivc ,Ianuary 1, 2019

Effectiver January L, zelg
Currentness

(a) A person convicted of felony murcler or murder uuder a natura.l and probable

consequences t.heory may file a petition with the court that sentellcecl the petitioner to have

the petitioner's nlurder conviction vacatecl and tr¡ be resentenced on any reûlåàining üotutts

when all of the following coriditions apply:

(1) A complaint, iuf'ormation, or indictment was frled against the petitioner that allowed the

prosecution to proceed undel: a thcory of'fblony murder or murder undçr thc natura.l ¿rncl

proba trl c conscquences cloctrine.

(2) Tlre petitiorrer was coÍtvicted of lìrst degree CIr second degree mttrder foilowing a trial
or acceptecl a plezr offbr in lieu o[ a trial at which the petitioner could be convicted for lirst
clcgree or seconcl degree murcler,

(3) The petitioner coulci not be convicted of first or seceincl clegree murder because of changes

to Section l8B or 189 macle eflective Jannary 1,2019.

(b[l) The petitiot shall be fïled with the oourt that sentenced the petitioner and servecl by
tlre petitioller CIn the clistrict attorney, or on the agency tha.t prosecuted the petitioner, ancl
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on the ¿rttorney who represeûted the petitioner in the trial court or on the public defender

of the county \4'here the petitioner \Àias convictsd. If the judge that originally sentenced the

petitioner is not available to resentence the petitioner, the presiding juclge .shall designate

another judge to rule on the petition. The petition shall include all of the followirrg:

(A) A cleclaration by the petitioner that he or she is eligible f,or relief under this section, baseci

on all the requirements of subdivision (a).

(B) The superior court case nunrber and year of the petitioner's conviction.

(Cl) ttrhether the petitioner requests the appointment of counscl.

(2) If auy of the inl'or^mation required by this subdivision is missing from the pctition ancl

cannot be readily ascert¿rined by the cour"t, the court may deny the petitit"rn without prejudice

to the filing o1'another petition and advise the petitioner th¿rt the matter cannot be çonsiderçd

without the missing information.

(c) The court shall r'evierv the petition and determine íf the petitioner has made a prima facte

showirrg that the petitioner falls within thc provisions of this section. If the petitioner has

requested counsel, the court shtrll appoint couuscl to represent the petitioner. The prosocutor

shall hle and selve a respouse within 60 days ol service of thc pelitiorr ancl the petilioner rnay

file and ssrve a reply vi'jthin 30 days after the prosecutor responsg is served. 'l'trese deadlines

shali be extsnclecl for: good cause. If the petitioner lnakes a prirna facie showing that he or

she is entitled to relief', the court shall issue an orcler to show cÍtLlse.

(dXl) Within 60 days after the order to show caurle has issriecl, the court shall hc¡ld a hearing to

cletermilre whether to vacate the murder conviction ancl to recall the sentence and resentence

the petitioner on any remaining counts in the same uìanller as if thc petitioner had not treen

previorisly been sentencecl, providecl that the new sentence, if any, is not greater than the

initial sentence. This deadline may be extended for good c¿ìuse.

(2) The parties may waive a rcsentencing hearing and stipulate that the petilioner is eligible to

h¿rve his or her murder conviction vacated and for resentencing. If there v/as a prior fincling

by a court or jury that the petitioner did not act with reckless indifference to human lifþ or
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\ryas no[ a major participant in the felony, the court sh¿tll vacate the petitioncr's conviction

and resentence the petitioner.

(3) At the hcaring to determine whether the petitioner is entitled to relief, the burden of
proof shall be on the prosecutit>n to prove, beyond ¿t reasonable clotrtrt, that the petitioner

is íneligible f'or: resentencing. If lhe prosecutiou fails to sustain its burden of proof, the

prior conviction, and any allegations and enhancements attached to the conviction, shall be

vacated ancl the petitioner shall be resentenced on the rernaining charges. The proseoulor

ancf the petitioner: may rely on the rscord of cr:nviction or ofïer new or additional evidence

to nreet their respeclive buldens.

(e) Il petitioner is entitled to relief pursuant ta this section, murder was chargecl gcne ric;rlly,

and the target offþnse was not chargecl, the petitioner's conviction shall be redesignated as

the target oft-ense or underlying felony for resentencing purposes. Any applicable sLatute of'

lirnitations shall not be a bar [o the court's redesignation of the offense for this purpose"

(f) This sectiolr tloes not diminish or abrogate a.ny rights or remedies otherwise available t<¡

the petitioner.

(g) A person who is reseRtenced pursuant to this section shall be given credit for time servecl.

The judge may orcler the petitioner to be subject to parole supervision fbr up to thrcc ]iears

following the cornpletion of the sentence.

Credits
(Addedby Srats.2018, c. lü15 (S.8.1437), $4, efi. Jan. 1,2019.)

West's Aun. Cal. Penai Code $ 1170.95, CA PENAL $ 1i7Û.95

Current with urgency legislation througir Ch. 2 of 2t19 Reg.Sess
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West's Annotated California Codes

Penal Code (R"ef's & Annos)
Part r. Of Crimes and Punishments (Refs & Ànnos)

Title 8. Of Crimes Against the Person

Chapter r. Homicide (Refs & Annos)

g'lß{1" Munder; degrees, CA FENAL $ 1SS

West's Ann.Cai.Penal Code $ r8g

$ t8g,Murder; degrees

Effcctive: January 1, 2019
Cun'entncss

(a) All rnurder that is perpetrated by means of a destructíve device or explosivc, a wo¿rpon

ol" mass destruction, knowing use of'amrnunition designed primarily to pcnetratc metal

or armor, poison, lying in wait, tr:rture, or by any other kind of willfìrl, <lelitrcra[e, and

premeditated killirrg, or that is cr:rnmitted in the perpetratian of, or atternpt to pcrpetrate,

arson, r¿Ìpe, cirrjacking, robtlery, burglary, ntayhem, kidnapping, train wrecking, or any aet

purrishalrle uncler Section 206,286,288,288a,or 289, çr murder that is perpetlated by rneans

of dischal:ging a fÌreann from a motor vehicle, intentionally at another persclu outsiclc of the

vehicle with the intent to inflict cleath, is lnurder of the f,rrst degree"

(b) Alt other kinds of'rnurclcrs aro of the second degrce.

(c) As usec{ in this section. the following defirritions apply:

(1) "I)estructive device" has lhe s¿1$le meaning as ill Sectian 1ó460.

(2) "Explosive" has the salre meaning as in Section 12000 of the Healtli ancl Safèty Cc,clc.

(3) "Weapon of rnass destruction" means any item defined in Section I 1417

(c1) To prove the killing was "delíberate and premeditated," it is not necessary to prove the

clef-enclant nraturely ancl meaningfully reflectecl upon the gravity of his or hel act.
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(e) A partieipant in the perpetration or attenrpted perpetration of, a felony listed rn

subclivision (a) in which a death occurs is li¿rble f'or murcler only if one of the fbllor,ving is

prc)ven:

(t) The person was thc actual killer"

(2) The person w¿rs not the actual killer, but, with the intent to kill, aided, abctterl, couuseled,

comma¡ded, induced, solicitecl, requested, or ¿rssistcd the actual killer in the cornmission of
murder in the fitst degree.

(3) The person w¿s a rnajor participant in tl¡e underlying felony ¿rncl actecl with reckless

iriclifference to human life, as described in subctivision (d) of Sectiou 19t).2.

(f) Subdivision (e) cloes not appty to a defenelant when the victim is a peace officer who was

killed while in the cour$e of his or irer duties, where the defend¿rnt knew or reasonably shoulcl

have known th¿rt tlie victint \ryas a peace olficer engaged in the performzince of his or her

duties.

CrcdiÍ.s
(h.nactecl in 1872. Amenclert by Cocle 4m,187:J-74, c. 614, p.427, $ 16; Stats.1949. First

Ex.Sess., c. 16, p, 30, $ 1, eff , Jan.6, 1950; Stats.1969,c.9Z3, p. 1852, $ 1;Stats.l970. c.77l,p'
1456.$3,eff. Aug. l9,l97t;Stats.198l, c,4t4,p. 1593,$?; Stats.1982,c.949,p.3438,s$ l,sfi"
Setrrt, 13. 1982; Stats.1982, c. 950, p. 3440, $ 1, efl', Sept. I3, 1982; Initiative Mç¿tsure (Frop.

I t 5), approved Jurte 5, l99f), eff . June 6, 1990; St¿rts.1993, c, 609, (S.8,310), $ I ; Stats' 1993, c'

6t0 (4"R.6), 54,efÏ. Oct. l, 1993; St¿rts.tq93, c.6t0 (A.Iì.6). $4.5, efi. Oct. 1. 1993, operative

Jan. 1,1994; Stats.1993, c.611 (5.8.60), $4, eff, Oct. I, 1993; Stats.i99:1, c.611 (5,8.60),$

4.5, ett. Oct. I ,1993, operative Jan. 1,1994: Stats.1999,c.694 (4"8.1574), $ l; Stat.s.20t2,

c.60{r (A"B.1tì38), g l, elìf'" Sept. 17,20t2; StaLs.201û, c. 178 (S.ts.1115), $ ii. operative Jan.

1"2012; Srats.2()18,c,423(S.8.1494),$42,eff.J¿rn, 1.2019;stats.20l8.c. l0l5(s.8.1437),

$ 3, cfï'. Jan. l. 20tr9.)
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West's Annotated Calit'ornia Codes

Penal Code (Refs &Annos)
Part z. Of Criminal Procedure (Refs & Annas)

Title T,Of Proceedings After the Comrnencement of the Trial and lJef,ore

Judgment
Chapter 4"5. Trial Court Sentencing (Refs & Annos)

Article r. Initial Sentencing fRefs & Annos)

West's Ann.Cal.Fenal Code $ rr7o.g5

!j rr7o.95. Convicted of first or secc¡nd degr"ee murder; petitiou
to vacate murder conviction ancl fcl be resentenced on remaining
c<-lunts Lrecause of changes in law nlacle effective ,Ianuary 1, 2û1g

Effective: January t, 2olg
Curlentness

(a) A person corrvicted. of felony nrurcler or murder under a natural and pr:obatrle

consequences theory may file a petition with the coult that sentencecl the petitioner to have

the petitioner's murder conviction vacatecl and to be resentenced on any remaining couuts

when all of the follorving conditions appiy:

(1) A complaint, inf.ormation, or indictrnent was filed against the petitioner that allowcd the
prosecution to proceed under a theory <lf'felony mur<1er or murder untlcr the naturnl ¿rnct

probabl e coilsequenccs d oct.rine.

(2) The petitioner u/as convictecl of fìrst degree ol sçcond degree murder foïlowing a trial
or ricceptecl a plea off"er in lieu of a trial at which tire petitioncr coulci be convicted f'or first
clcgree or secotrcl degree murcter.

(3) The pctitioner could not be convicted of first or seconcl clegrc'e murder because of changcs

to Section I BB or I 89 macle effective January 1 , 2019.

(bXl) The petition shall be filed with the court that sentenced the petitioner and served by
the petitioner on the ciistrict attorney, or on the agency that prosecuted the petitioner, aucl
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on the attorney who represented the petitiolrer in the trial court or on the public defendcr

of the county $/here the petitioner was convicted. If the judge that originally sentenced the

petitio¡er is not available to resentence the petitioner, the plesiding judge shall designale

another judge to rule on the petition. The petition shall include all of the follorvirrg:

(A) A cleciaration hy the petitioner that he or she is eligible for relief uncler tiris section, traseel

on all the requirements of subdivision (a).

(B) The superior court case nullber and ycar of the petitioner's convictlon

(Cl) Whettrer the petitioner requests the appointrnent of counscl"

(2) Il any of the information reqr.ríred try this subdivision is missing trom the petition an<1

cannot be readily ¿rscert¿lined by the court, the court may cteny the petition without prejudice

to the fîling o1 another petition and advisc the petitioner th;rt the matter cannot bs ûonsider"ed

without the missing information.

(c) The court shall revierv the petition and determine if the petitioner has nrade a prima facie

showing lh¿lt the petitìoner falls within the pravisions of this section. trf the petitioner has

rcquested counsel, the court sh:rll appoint counscl to represent the petitioner. The prosecutor

shall fîle and serve a response rvithin 6t days of service of the pelitiorr anel fhe petitir:uer rnay

fîle and serve a reply within 30 days after thc prosecutor respon$e is servsd. l"hese dcadlines

shall be extencleei for gocld cause. If the petitioner Inakes a prirna facie showing that lre or

she is entitled to ¡:elief-" the ûourt sh¿r[l issue an c¡rclct'to show ciluse.

(dXl) Within 60 days ¿rftcr the order to show oause has issued, the court shall holcl a hearing to

cletermine whether to vacate the murder conviction ancl tcl recall the seutence and resentence

the petitioner on any remaining counts in ttre sarne ûìanner as if'the petitioner hael not been

previonsly been sentencecl, providecl that the new setttence, if any, is not greater than the

initial sentence. This dearlline may be extended for good cause.

(2) The parties may waive a resentencing hearing and stipulate that the petitiotier is eligible to

havc his or her ururder conviction vacated and for resentencing. If there was ¿ì prior fÏncling

by a court or jury that the petitioner did not act with reckless indiff'erence to human lifè or
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was not ¿1 major participant in the felony, the court sh¿rll vacate the petitioner's conviction

and resentence the petitioner.

(3) At the hcaring to determine whether the petitioner is entitled to relicf, the burden of

proof shall be on the prosecution to provo, beyond ¿l feasonable cloubt, that the petitioner

is ineligible f.or rçsentencing. If [he prosecution fails to sustain its burden of proof, the

prior conviction, and any allegirtions and enhancements attached to the conviction, shali be

vacated ancl the petitioner shall be resentenced on thc retnaining charges. The proseoutclr

ancl thc petitioner: muy rcly on thc record of cr:nviction or ofÏer new or aclciitional evidencc

to meet their respective burdens.

(e) U'petitio¡er is entitled to relief pursuant to this section, murder was charged generically,

ancl the target ofl'ense was not charged, the petitionef,'s cûnvic'tion shall be redesignated as

the target oft-ense or underlying felony for reseutencing purposes. Any applicable slal"ute ol
limitatiols shall not þe a bar to the çourt's redesignation of lhe offense for this purpose.

(f) This section cloes not diminish or abrogate a,ny rights or remedies otherwise available to

the petitioner.

(g) A person who is resentenced pursuanl to this sectiçrn shall be given credit feir time scrved'

Ttiejudge miry oreler the petiti<lner to be subject to parole supervisitln fbr rlp ttr three yeârs

following the completion of the sentence.

Credits
(Added by Stats.20 18, c. 101 5 (S.ts. 1431), $ 4" e{T" Jarr. 1 , 201 9.)

West's Atin. Cal. Penal Code $ 1 170.95, CA PENAL $ I170.9-5

Current with çrgency legislatirin througtr Ch. 2 of 2tl9 Reg.Sess
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West's Annotated California Codes

Penal Codc (Refs &Annos)
Pafi r. Of Crimes and Punishments (Refs &Annos)

Title 8. Of Crirnes Against the Person
Chapter r. Homicide (Refs &Annos)

West's Ann.Cal.Penal Code $ t8B

g rt38. Malice, express malice, and implied malice defined

Effectivc: January 1, 2o19
Currentness

(a) F'or purposes of Section 187, matice may be express or impliec{

(1) Malice is express when thsre is manifested a deliberate intention to uniawfuily take alway

the life of a fellow creature.

(2) Malice is irirplied when no consiclerable provocation appears, or when the circumstances

attending the killing shorrv an abancloned an<l malignant heart.

(3) Except as stated in subclivision (e) of Section 189, in order to be convicted of nrurder,
a plincipal in a crime shall act with malice afbrethought. Malice shall not be imputecl to a
person based solely on his cll her participatior: in a crimo.

&) ff it, is shown that the killing resulted tom an intentional act with exprsss or implied
malice, as clefined in suhdivision (a), ncl other ment¿rl state need be shown to establish tho

rnental state of m¿tlicc aforethought. Neither an awareness of the obligation to act within the
general body of laws regulating society nor acting clespite that awareness is included within
the defìnition of malice.

Credits
(Enacted in 1872. Amended by Stats.1981, c.404, p. Í593, $ 6; Stats.1982, c, 893, $ 4;

Stats"2018, c. l0l5 (S.8.1437), $ 2, eff. Jan, l. 2019.)

':'!t:\1 )-lt¡ìú '. 11.',\,: j',:/,.i .;'¡', 1:trt.t¡".lrl, ',ittiri¡,i.ilt>1t,:,:;,iìi.i1, (.;-,,:',.'', i.1.í':i\'it.ii
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Notes of f)ecisions (374)

'West's Ann. Cal" Penal Cotle $ 188, CA PENAí- $ 188

Currerrt wilh urgency legislatíon through Ch" 2 cf 20t9 Reg.Sess
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A par-ticipint Ín ¡ felot"r',,c.-ttt ottly be foutlcl gtrilty ol rlrr.rrcjer ij':

.-r)Tl"e l)Êísürt v',t> il'Ê ¿ctrlal killer

tt) The pe.soi' 'i,,ìth tl^re iirterrt to hili", ¡icleo, abettecJ,.-ort'rseleii,

conlllallcleo, i'tcJtrcecJ, r-eciLìÊstecj or ¿::sìstecl the actual killer irt the coi't'"rl-c'iotì ui

r-nurcler irr the frrst cleålree

c ) Th e p i'r'-so rì \,\i ¿ s a .l tl cl

actecl with reckless indifference to hr.rlnan life.

'secorc-deg-ee Fe ory Mt- -cle abo shecl
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The leqislatLrre's enactrrerrl of SB f.i37 is arr unconstitutional amendment

. Unless a voter initiative cotrtains langr.tage to alloiv amendment by the

Legislature, it may only be alterecl by vote of the electorate,

. lf the initlative contains language allowing Legislative anrerrdmer-its it nrr-rst

be lry a super majority (2/3) vote irr bolh houses,

C o n st it u t i o n a ! ,A rg u m e r-ìt

. Prolrositions 7 and 115.

to Boih Propositrons

a
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.j t, L t, I :.',, I ir,- rt I '.f rllt.t li I' , t_ i I,,,, .r 'r' l¿, ;rl ,,¡t l-1, fl:,
- : , t' --i-- ,l' r,,l;'r1L!,rll2'jl,f t', ìi 'ir';-'r,-'l;ì.i';rl,' t;,'i.',.1,1
ri' ' f'rl !,,'

ctorate Iar].lnlencJ Pron 7, but leeislatr"t re cl id it.'itrvrrvavs

-i Ie't.r: ilt.: .r ltt!¡artìi) 1;tc,rrrht,ci ll',; Ftr ¡.,l 
I t,:t I ¿.] 2 1-l',., ¡'r¡¡ ¡¡1¡¡

icrit¡tril L I i(l !l!, r?5r,Itetìír'1.' pl o\,t:tf-,|)

El rrrrr;rir tl r¡rì¡ltL,(J tÌìllií.e nrr'(l€'r ,ìrìcl etl(1,'rl af rtrl ,rat to i:,:' tat-ilt Íc,t 1 
'tl :rl felc'tt,,, Tritl tcl:l

l-I1ì

Onlv thr'elc

,\ rri-r ilr,;..-r il, lrri'i,';
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. Trialtlanscri¡rls

. CoLrrt of Appeaì Opirriorrs

. Docl<et entries

. Probation Report

. Closecl File including Boxes

. Trial Briefs

. Lifer Letters

. C File fronr CDC

. Co-Def Probaliorr re¡torts, interviews, post conviction pleadings

-ì aC C.., , ilt-

13



Re.irl ( [)Lr]r'rì: /\[[o-Ììtrlire Ii¡llì ,r'l fr.rr l,itir-r]rr" oll Sh::Ic'(] Dri\./r'

[:Ì¡,:¡cl I Dlt,A 5,'lrt Dii'¡rLr l\rt¡lt':,i', ort Sil.rreci Dt tvel

Rr,'.lcl ¡,'rJ,,r lr-ì ('cj ¿ ( r., t,tr'r ty D/\ i¡[J L¡i:Ì / ,:),tLy:ts i.rrl 5il¡r.ecl [lrivr'
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. Di¡cu-.s Llte rc.c1Lriteltrrtrìt tlr:'iI cJeietlr]¡rìi, rlì¿rl(c cì pr.,rìì¡ [¡cie shotirìnLì lrl

pe[;tir-rlt cl-l ctl.. the lt'-t;.1 ltr rltì:, ti w tìrtt rLli-ì [rri'r ,- ìù.t1lt irrr(r,'(tlrlt ¡l t','ilrr-r ei)

. !¡iÊ,',íi;,-ì: ¡rL-rt !l'tiil¡.C; [O lÊ''(.tì'tr-,tltirl¡¡ lleC,lri ',[', H,!, it..t r-.r)'ìr][l( i i.-) ' ', t.r'.ll', lr-]r:: Of

--Defer-rci.ì'r1. \,,/a5 the (ìctu¿l killer

'Defer'rdarrt ¡icred and abettecl w¡th the intetrt to kill

--lf I_LU! Fincling on Special Clrc (190.2(d))-Def does Irot ctLralif y

Reckle::s lr-iciilfer-e'nce to Hunt¿rt Liie

l"lr",',, l¡'.'. This will be ver ecif ic | !s

yìrt¡{ fr''lony (incl ¡rctr-cl ¡;ithor P¡rticip¿rnt in l-rnd,:r-l

v fact

Deler^,clant \/v¿rt a ¡/l¡l

ì, e 3
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. [) i.,r-[r:,,, llìL' r(ìil r,t itr,,¡tc,rrl tlt;ll cJ ¡,,ferrai ¡nl nlêirr-. ,t ¡..rirt.r ¿ l¡cie shourlrn3, in

pr lit;l,r t-t t-l etl< il-r e bc; i'ol¡: clrt rtol co;ìictirl r,,'lOtrslr irrfo -(rtr-rt ¡ ittìnrtci)

' t)i.:'cri,ti cl r-'. r-ol L.rtliiler.l Io reir-,tìLcrlt.t't,g bec.-l ,t!Ê]. li 5," ¡', r c(jr'cl ,-rct i¡:lls crt,tliCe of

lle ',. i¡.', thi: rrujl] þe ve¡y-fqct.speçif!çll

t'lPC rrc-rt .rlrolislrccl trirt rrocllfrlcl:

l!Pt t lnrrrlrec.l lVi¿rllcr

l.1,,

" -SLrbjective Stanclarcl
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ohG mv mind is going l mile an hour.
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