Making a Record for Appeal

What constitutes the record on appeal? 
· Clerk’s Transcript 
· Charging documents
· Court docket
· Pleadings
· Record of Oral Proceedings 
· Reporter’s transcript 
· Digital recording 
· Transcript (created from recording)
· Settled Statement 

What can be appealed (by prosecution)?
· Penal Code 1466
· Order of dismissal 
· Unlawful sentence (not probation; whether or not SES)
· Order after judgment affecting substantial rights of the people 
· Recusal of the DA’s Office (PC 1424)
· Sustained demurrer 
· Order granting new trial 
· CANNOT appeal probationary order (must be done via writ petition) 

Petitions for Writ of Mandate / Prohibition 
· Mandate = Command court to act
· Prohibition = Prohibit court from acting 
· Available for DISCOVERY issues or PROBATIONARY grants 
· Rare, and difficult to prevail 

Appeals vs. Writs 
	Appeal
	Writ

	Statutory Right
	Statutory right or by Case Law

	30 Days
	60 Days (“Reasonable Time”)

	Limited to Court Record
	Permits Consideration of Matters Outside   the Record

	Court prepares the Record
	DA’s Office prepares the Record

	MUST be heard
	May be Denied Summarily


People’s Appeals (and Writs)
· Make Your Record  Any / All arguments made orally and/or in pleadings 
· Do NOT dismiss 
· Discuss case with supervisor 
· Discuss with Writs & Appeals 
· Order the Record (recording, exhibits, etc.)
· Prepare and deliver documents / summaries to Writs & Appeals 

Appellate Process (Misdemeanor Appeals)
· Notice of Appeal
· Record on Appeal
· Briefing 
· Oral Argument 
· Opinion 
· Remittitur 
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Standards of Review
· Abuse of discretion      [considerable deference to trial court’s decision]
· Any situation dealing with court’s discretionary power
· Continuances (whether granted or denied)
· Discovery 
· Sanctions 
· Plea withdrawals 
· Admission / Exclusion of hearsay evidence 
· Jury Impasse determinations 
· Scope of Voir Dire
· Rulings on motion for mistrial 
· Opinion evidence (expert qualifications, admission of expert/lay testimony)
· 1101(b) evidence admission / exclusion 
· EC 352 rulings 
· Prosecutorial misconduct 
· Motion for new trial 
· Orders granting/denying probation, conditions of probation, probation revocation
· PC 1385(a) rulings 
· Substantial evidence    [considerable deference to trial court’s decision]
· Factual findings 
· Batson/Wheeler rulings  
· De Novo (Independent review)   [no deference]
· Questions of law  (and mixed questions of law and fact)
