GENERAL OFFICE MEMORANDUM 19-045

TO: ALL DEPUTY DISTRICT ATTORNEYS

FROM: JOSEPH P. ESPOSITO
Chief Deputy District Attorney

SUBJECT: REFUSAL OF CHEMICAL TEST IN DRIVING UNDER THE
INFLUENCE PROSECUTIONS; UPDATED DEPARTMENT OF
MOTOR VEHICLES DS-367 FORM

DATE: APRIL 4, 2019

This memorandum is a supplement to General Office Memorandum (GOM) 18-017 and 18-034,
which addressed the recent changes adopted by local law enforcement agencies regarding the

advisement of the Chemical Test Admonition pursuant to Vehicle Code Sections 23577 and
23612.

The California Department of Motor Vehicles recently published and distributed a new DS-367
form (please see attachment) that modifies the “Chemical Test Admonition” to conform with the
United States Supreme Court decision in Birchfield v. North Dakota, 136 Sup.Ct. 2160 (2016)
and Assembly Bill 2717 (Stats 2018 ch 177 § 3 (AB 2717), effective January 1, 2019).

In Birchfield, the Supreme Court held that the Fourth Amendment permits the warrantless
administration of a breath test as a lawful search incident to an arrest because a breath test does
not infringe on any significant privacy concerns. The Court held that the same cannot be said of
a blood test which it determined was significantly more intrusive.

The Court held that since a blood test is a more intrusive search, as compared to a breath test,
officers must either obtain the subject’s consent or secure a search warrant to collect a blood
sample. Additionally, the Court held that a blood test can no longer be compelled under the
threat of criminal penalties, given the intrusive nature of the test.

With the passage of Assembly Bill 2717, Vehicle Code §§ 23577, 23578 and 23612 were
amended to comport with Birchfield such that the bill substitutes “breath or urine testing” for
“chemical testing” and repeals the imposition of criminal penalties for the refusal of a person to
submit to, or complete, a blood test if lawfully arrested for Driving Under the Influence (DUI).

Previously, the DS-367 form’s Chemical Test Admonition provided the following admonition:

Section 4:“Refusal or failure to complete a test may be used against you in
court. Refusal or failure to complete a test will result in a fine and
imprisonment if the arrest results in a conviction for driving under the
influence.”



The newly revised DS-367 Chemical Test Admonishment advises:

Section 6: “[R]efusal or failure to complete breath or urine testing will result
in a fine and mandatory imprisonment if you are convicted of a violation of
Vehicle Code violation 23152 and 23153.”

To now determine if the filing of a refusal allegation is appropriate, the filing deputy must
determine which type of sample the subject refused to provide: a breath, urine or blood sample.
If a subject refused to provide a blood sample, after having been properly advised and requested
to do so, the refusal allegation does not apply because motorists can no longer be criminally
punished for his or her refusal to submit to a warrantless blood test. If the subject refused to
provide a breath or urine sample, after being properly advised pursuant to the DS-367, the filing
of the refusal allegation is appropriate. Please refer to the Uniform Crime Charging Manual,
Vehicle Code § 23577, for the filing of a refusal allegation.

In situations where an officer obtains a search warrant to collect a subject’s blood sample and the
subject continues to refuse to provide the blood sample, the filing deputy may consider filing a
contempt of court charge, in violation of Penal Code § 166(a)(4). Whether the police agency
chooses to use reasonable force to collect a subject’s blood sample after obtaining a warrant
depends on the police agency’s legal policies and procedures.

The “Refusal Instruction” will also be affected by the recent changes in the law and advisements.
At trial, the trial deputy should request to modify CALCRIM Instruction 2131, under the section
regarding the admonishment of the penal consequences of refusing a test. Specifically, element
4 should read “breath or urine” instead of “test” to reflect the amended language in Vehicle Code
§ 23612(a)(1)(D).

The modified instruction should now read:

“Failure to submit to or complete a breath or urine test will result in a fine and mandatory
imprisonment if (he/she) is convicted of driving under the influence or with a blood alcohol level
0f 0.08% percent or more” (emphasis added).

Trial deputies prosecuting DUI cases with a refusal allegation should also consider requesting
the jury instruction on consciousness of guilt when refusing a chemical test (CALCRIM 2130).
The trial deputy should request CALCRIM 2130 in cases that involve a refusal to provide a
breath or urine sample. For the reasons stated above, this instruction does not apply to refusals
to provide a blood sample since the subject has a right to refuse the warrantless search of his or
her blood. The instruction is applicable, however, in cases where the suspect refused to provide
a blood sample, a warrant was obtained, and the suspect refused to comply with the warrant.

Any questions should be directed to the D.U.I. Training and Prosecution Section (DTAPS) at
(213) 974-6757 or by email — DTAPS(@da.lacounty.gov.
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