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The Brady Rule

* We (law enforcement investigative agencies and the
prosecutor) have a due process affirmaliva duty to disclose to

the defendant all malerial evidenca that Is favorahls to the
defendant and thatis possessad by the grasecuion {eam.

8rady v. Maryland (1663) 373 U.S, 83

The Brady Rule

* *The firs|, best, and most effective shield agalnst injustice for an
Individual accused, ersoclely in general, must be found not in
the persons of defense counse), trial judge, or appellate jurist,
butin the integrity of the prosecutor.” {Corrigan, On
Prosecuterial Ethics (1986) 13 Hastings Const, L.Q. 637)
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What Can Happen?

Brady Error can cause:

+ Continuances

« Unfavorable jury instructions
« Evidence to be excluded

« Cases to be REVERSED

- The office to be RECUSED

« Cases to be DISMISSED

What Can Happen?

Brady Error can cause:
. State Bar and PC 141 ramifications for the prosecuter
« The Innocent can get convicted and the Guilty set free

Disclaimer

- Follow your office’s Brady Policy, if there is one.
+ Seek guidance from supervisor and management team.
« Issue spotting & general principles.




What is Favorable Evidence for
purposes of the Brady rule?

« Evidenca is ‘favorable’ if it elther helps the defendant or huris
the prosecution, as by Impeaching one of its witnesses.” {fn re
Miranda (2008) 43 Cal.4th 541, 575.)

* In deciding whether evidence is “favorable,” he fzct the witness
who supplied the information is not very credible Is rrelevant.

« Itis not the role of the prosecutor to dacide that facially
exculpalory evidence need not be tumed over because the
prosecutor thinks the Information Is falsa. (id. at 577.)
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What is Material Evidence for
purposes of the Brady rule?

* General Dofinttlon:

Fo s e

erent”
(Tumerv. Unltad States (2017) 137 8.CL 1885, 1893.)

What is Material Evidence for
purposes of the Brady rule?

R,

(Paopfov. Lucas (2014) 60 Cal.4th 153, 274.)




Statutory Discovery Obligations PC
1054.1

« Tha Prosecuting ?t%orpe& to tha de!endantor his
°r et aucn*!, jn e n attomey knuws l{ tobefn !h
ossas mvsgﬁga ng agencles:
. Pc 1054.1(e) Any exculpatary evidence.
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What is Favorable Evidence for
purposes of the Brady rule?

+ Penalty Mitigation:

- Evidence which mitigates the potential punishment for 8
defendant s favorable evidence. In fact, in the Brady case, the
evidence that was not disclosed was evidence bearing noten

the guilt of the defendant but on the proper punishment.
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What is Favorable Evidence for
purposes of the Brady rule?

« Impeachment with Pending Charges Agalnst Witness:

mmw pendmgaumul
ence'iavotah!a defense, [n that
cw!dvlew this circumstance as the
tastimony by the witness that was helfpful o the

(Peaplev. Letner(201 0) 50 Cal.4th 99, 176.)
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What is Favorable Evidence for
purposes of the Brady rule?

* Felony Convictlons:

* Evidence Code section 788 specifically allows a witness to be
impeached with pricr felony convictions. Case law has required
that the conviction invalve a crime of moral turpitude. (People
v. Castro (1685) 38 Cal.3d 301, 314-316.)

* EC 352 analysis.
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What is Favorable Evidence for
purposes of the Brady rule?

* Misdemeanors:

* EC 452.5 (b) crealed "a new hearsay exception for certified
official court records of conviction, which may be offered to
prove not only the fact of conviction, but the commissicn of the
underlying offense.”

(People v. Duran (2002) 97 Cal. App.4th 1448, 1460,)
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What is Favorable Evidence for
purposes of the Brady rule?

* Impeachment s:

* The factthata , regardless of
the nature of the conduct for which the witness was placed en
probation has generally been held to be information that may be
used to Impeach a witness and is discoverable,

* Rationale for allowing such impeachment is that the witness will
have a motive to lie so as to avoid revocation of probation, not
because the underlying crime bears on the wilness' credibility.
(See Davis v. Alaska (1974) 415 U.S. 308, 317-318.)
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What is Favorable Evidence for
purposes of the Brady rule?

« Juvenlle Adjudications:

+ the prosecution may Introduce prior conduct evincing moral
h.:rltude aven If such conduct was the subject of a juvenile
adjudication, subject, of course, to the restrictions imposed
under Evidence Code section 352...; People v. Bedolla (2018)
26 Cal.App.5th 535, 550 [criminal conduct that was the subject
of a juvenile adjudication sdmissible to Impeach]

« Wal 827: petition juvenile court to release recerds.
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Juvenile Files/Records (sealed &
unsealed)

The Inguisitive Prosecutoc’s Guide

The Basic Brady, and Ethical Discovery Obligations Outiine
(2019 Edition)

Juvenile Files, pages 116-129.

Consult with supervisor and management team.
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What is Favorable Evidence for
purposes of the Brady rule?

« impeachmont with Convictions Subject to Penal Code
Sectlon 1203.4, 1203.41, or 1203.4 Rallof or a Pardon:

+ Tha granting of section 1203.4 m!lz?revents a defendant from
being Impeached with the nged” convictionf the
defendant /s o wilnassin a al or civil case but not if the
darendagt&kes the stand (n his own defense in a subsequent

(Evidence Coda section 788(c); Paople v. Field (1995) 31
CalApp.4th 1778, 1785, 1787, fn. 4.)

18




What is Favorable Evidence for -

7/24/2019

purposes of the Brady rule?

* Impeachment with Convictions Subject to Penal Code
Section 1203.4:

* Itis imporiant to note, however, that while the fact of the

witness' conviction would be excluded, the conduct underiying
the cenviction might still be admissible (subject to Evidence
Code section 352) for purposes of impeachment.
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What is Favorable Evidence for

purposes of the Brady rule?

* CrimInal Conduct Involving Moral Turpitude, no conviction:

* Propositicn 8 gave "criminal courts broad discretion to admit or
exclude acts of dishonesty or moral turpitude ‘relevant to

Impeachment™ People v. Doolin (2009) 45 Cal.4th 390;

* see also People v. Harris (2005) 37 Cal.4th 310, 337 ['[p]ast
criminal conduct involving moral turpitude . . . is admissible to

Impeach, subject to the court's discretion under Evidence Code
saction 352%)
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What is Favorable Evidence for

purposes of the Brady rule?

* Non-Criminal Conduct Involy|

+ Poople v. Rivera (2003) 107

conduct Is admissible for impe.
did ngt ccns%wla a cﬂmlnal%
-{-‘en le v. Ayala {2000) 23 Cal
mp acgmﬁm\gi fact witnes

2ars a ershmln ga
rison to another]

L Puog.'c v. Chan (2005) 128 Cak&gl?: 408, 418 [false

tatement to police regarding a dres 240 registrant
s eonduct\n\ﬁgving mgcral tl.fgll'pih;de and aval Iggle fc:orre‘g
impeachment]
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What is Favorable Evidence for
purposes of the Brady rule?

+ Non-Criminal Cornduct invalving Moral Turplitude;

» Note, however, that “to the extent such misconduct amounts to
a misdemeancr or /s not criminal In nature It caries less
weight In proving lax moral characler and dishonesly than does
either en act oc canviction involving a felony.”

(Peaple v. Contreras (2013) 58 Cal.4th 123, 157, fn. 24,).

« Consumption of time s a consideration regarding admissibikty.

7/24/2019
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What is Favorable Evidence for
purposes of the Brady rule?

« Prosecution Witnesses Unfavorable Character Evidence:

« lf a prosecution witness has a character trail (or habit and
custom) that would help boister the defense case, this can be
favorable evidence for the defense.
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What is Favorable Evidence for
purposes of the Brady rule?

« Prosecution Witnesses Unfavorablo Character Evidence:

« In a case in which the defendant is accused of balteryona
policeoﬁcerandmalsmmeddensematheadedh
fesponse to an officer’s use of excessive force.

« Evidence that the officer had a habil of using excessive force
could be favorabla evidence.
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* What is Favorable Evidence for

purposes of the Brady rule?

* Prosecution Wilnossos Unfavorable Character Evidence:

* {Evidence that officer had nina complaints made against him for
excessive force, verbal discourtesy, and profanlly had a
tendency in reason to belster [defendant's) theory that the
[officer] was overly aggressive and used excessive ferce in his
encounter with [daferdany® and characterizing prosecutor's
failure to disclose such evidence as *deplorable”)

(See People v. Sons (2008) 164 Cal.App.4™ 80, 85, §9.)
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What is Favorable Evidence for
purposes of the Brady rule?

* Prior False Reports:

+ Evidence that a complaining witness has praviously falsely
accused someene of sexual assault or molestation is refavant
on the kssue of the complaining witness' credibiiity. Pecplev.
Miranda (2011) 158 Cal App.dth 1403, 1424,

* [a) prior accusation of rape I3 relevantto the compiaining
witness's aedibm(m:m only ifthe accusation is shawn to be
false.” Poople v. Winbush (2017) 2 Cal.5th 402, 460,
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What is Favorable Evidence for
purposes of the Brady rule?

* Prior Faise Reports:

« {n Benn v. Lambert (8th Clr. 2002) 283 F.3d 1040, the court
held the fact an Informant-witnass had, In the past, repeatedly
?gd to h%grstfomnmlwas discoverabla Brady information.

. atp. 3
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What is Favorable Evidence for
purposes of the Brady rule?

« Rehearsed Testimony &
« Evidence that witness was ‘coached” or *scripted”
favorabie evidence. may be

« In re Soderst 07{146 4th 1163, th eougmted
lha&tapoe- er%sosta emen%\mg c?t?hd ‘:mck ng” her .
testimony sl di ,

ould have
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What is Favorable Evidence for
purposes of the Brady rule?

« Conflicting or Incansistent Statements:

« A government witness' prior inconsistent statement cleary
satisfies the first requirement of 8 Brady violation - that the
evidence be *favorable” to the defendant.

(Smith v. Cain (2012} 565 U.S. 72.) (1D case)

29

What is Favorable Evidence for
purposes of the Brady rule?

« Fallure to Remember:

« Awitness's fatiure of recofllection can have exculpatory
impeachment value and should be disclosed. (See e.g., State
v. Efey (La. Ct App. 2016) 203 So0.3d 462, 473.)

« Impeachment evidence must dlsclose more than *minar
Inaccuracles.” (People v. Padiila (1885) 11 Cal. 4% 891, 928,
overruled on other grounds)

30
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What is Favorable Evidence for
purposes of the Brady rule?

+ Grants of Immunity:

* Any grant of immunity to a witness in exchange for testifying is
favorable evidenca.

* Even an informal grant of Immunity (i.e., an informal promise
from the govemment that a witness wou!d not be prosecuted if
the witness cooperaled) is favorable evidence.

7/24/2019
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What is Favorable Evidence for
purposes of the Brady rule?

* Witness Is Informant:

» If the witness acted as Informant In the case in which the

informant testified as a witness, this infermation is favorable
evidence.

* The fact that a witness has previously worked as an informan
for law enforcementin other cases has also been viewed as
favorable evidence. (People v. Kosim (1997) 56 Cal.App.4th 1360,
1381-1382.)
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What is Favorable Evidence for
purposes of the Brady rule?

* Promises, Offers, & Inducoements:

* The prosecutor has a duly to "disclose to the defense and Jury
any inducements made to a prosecution witness to testify and
must also comrect any false or misleading testimony by the
witness relating to any Inducements.”

(People v. Masters (2018) 62 Cal.4th 1019, 1067;

Pcople v. Phillips (1985) 41 Cal.3d 29, 46.)

33
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What is Favorable Evidence for
purposes of the Brady rule?

« Promiges, Offers, & Inducements:

+*In general, Brady requlres prosecutors io disclose any benefits
that are given to a govemment informant, Including any lenient
treatment for pending cases.”

« And there is 8 comresponding “duly to leam of any possible
inducements made by law enforcement officers or other agents
of 0(;;3 state.” (People v. Masters (2016) 82 Cal.4th 1019,
1087.)
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What is Favorable Evidence for
purposes of the Brady rule?

» Brady Benefits:

+ Anything informant could interpret as being monetarily,
personally, or legally helpfulto the informantfamily/other

dosignated reciplent.
* Money
« Houslng (in and out of custody}
« Special treatment in custody

35

What is Favorable Evidence for
purposes of the Brady rule?

« Brody Bonefits:

« Phona calls & visits

« Documentation used to promote infarmant (Mexican Mafia
example)

+ Any case benefit: recatling warrant, arranglng sumrender, OR
relaase of reduced bail, delayed prosecution or hearing, plea
bargains, providing Info fo sentencing court to mitigate
sentence, Immigration assistance, ect...

36
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1110

* Entire O nge County DA's Office recused from prosecuting the
penalty phase.

* *Benign Neglect” regarding Sheriff Department's secret fall
ln!om'laﬂt pragram violated Defendant’s statutory and
censtitutional nghts.

+ Sheriff falled to monitor informants’ conduct.

« Informant spoke with represented Inmates after charges had
een filad 3?1% Eeoord cunversaéons. Violated Bg?mend
right to counsel.

* Proseculors were deemed to have constructive knowledge of
the program for Brady purposes.

7/24/2019
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P v. Dekraai (2017) 5 Cal. App. 5% 1110

* Prosecutors failed to look into informanl's history of Informing
benefits received.

» First time conflict of Interest of a *divided loyalty" caused an
entire office to be recused.

« Institutional Interests & structural incentives between the DA's
and Sheriff's Offices constituted a genuine conflict of interest.

* DA's Office had an Interest extraneous to its official duty —its
loyalty to the Sheriff & and its desire to protect the shenff at the
expense of the Defl's Constitutional & statutory rights.

38

P v. Dekraai (2017) 5 Cal. App. 5" 1110

« Sheriff conducted program
ignered Sheriff's violations a

* The DA's office failed in its d
team, specifically the Sheril

+ DA’'s Office falled to acknowl
wrongdoing. A factorin recyl

* Prosecutors named in the o
* Opined that court wrote a *m

39
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What is Favorable Evidence for
purposes of the Brady rule?

« Unsuccesstul Attempts to Get Benefits:

« Even if a witness was unsuccessful in the altempt to get
tenefits In retum for testimeny, the fact the wilness even made
the attempt Is favorable’ evidence.

7/24/2019"
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What is Favorable Evidence for
purposes of the Brady rule?

« Unsuccessful Attempts to Get Benefits:

«“Even though tho State had mada no binding promises,
witness' attemp! to obtaln a deal before teslifying was material
because the jury *might well have concluded that [the witness)
had fabricated testmony In order to cumy the [prosecuiion's)

(See Wearry v. Caln (2016) 136 S.CL 1002, 1007.)
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What is Favorable Evidence for
purposes of the Brady rule?

« Secrat Doals:

« Deals In which the prosecution agrees with an attomey
representing a testfying wilnsss who s facing criminel charges
to dismiss or reduca those charges with the understanding that
the atiormey Is not o tell the witness of the agreement (Lo., s0
that the withess can tuthfully state he/she Is aware of no
bernefits being provided) are discoverable.

42
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What is Favorable Evidence for
purposes of the Brady rule?

« Secret Deals:

* The failure to disclose such an agreement not only may violate
Brady bt fallure to correct the witness' testimony he/she Is
receiving no banefit may violate the rule lald out In Napue v.
fllinols (1958) 360 U.8, 284 that the gavernment [s cbligaled to
carrect any evidenca Introduced at trial that It knows to be false.
(See Phiilips v. Ornoski (8th Cir. 2012) 673 F.3d 1168, 1182-

1188.)

7/24/2019
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What is Favorable Evidence for
purposes of the Brady rule?

* Witness Fees & Incldentals:

* Minor witness fees or relmbursement may not be deemed
“material® information for Brady purposes, but they are
technically ‘favorable® evidenca. (See Unlted Statesv. Sipe
(5th Clr. 2004) 368 F.3d 471, 488-488 [indicating evidence of
wilness fees and travel fees could show blas but were
cumulative and thus immaterial under Brady)

What is Favorable Evidence for
purposes of the Brady rule?

* Victim Compensation:

+ In Brown (C.0. Cal 2014) 2014 WL 8622753, the prosecutor’s
office, as required by law (see Cal. Govit Code § 13862) notified
three viclims of defendant’s sexual assauits that each ¢f them
was entited to apply for reimbursemsnt under Callfornia‘s
victim's compensation fund for certzin expensas.

* The victims applied for and received soma compensation for
relocation costs, lost wages, medical treatment and mantal
health counseling.

45
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What is Favorable Evidence for
purposes of the Brady rule?

« Victim Compensation:

« The federal district court held:

« infermation was not “suppressed” because it was equally
available to both the prosecution and defense.

« The evidence was not material because ncne of the victims
lf::qtéired about receiving money from the vicim’s compsnsation

nd.

» Ralher, they were Informed that they could seek funds by the

prosecutor’s office.

7/24/2019
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What is Favorable Evidence for
purposes of the Brady rule?

* Victim Compensation:
* The tederal district court held:
« The money that the victims received from the state’s vicim

compensation fund was nol contingent on thelr witingness to
mﬂya;ymlmus.nwmddmeutﬂebeadmmmmesses‘

a7

What is Favorable Evidence for
purposes of the Brady rule?

* Bias:

T A e R A e
{People v. Morris {2004) 34 Caldth 688, 714, citing to United
Statos v. Bagloy (1985) 473 U.S. 867, 676;

+ gae also Evid. cwebf&WQ consideration of bias in

48
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What is Favorable Evidence for
purposes of the Brady rule?

* Civll Sults:

« If a victim or witness in a criminal case has filed a civil sult
against the defendant, this is favorable evidence because it
provides a potential molive, bias and interest to testify in a
manner helpful to success in the civil suil

(In re R.D. (Pa. Super. Ct. 2012) 44 A.3d 657, 676.)
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What is Favorable Evidence for
purposes of the Brady rule?

* Prosecutlon Efforts to Keep a Witness from being
Deported:

* In re Garcla (2014) 58 Cal.4™ 440: ruled fact that
undocumented person Is present in US is not Morale Turpitude.

50

What is Favorable Evidence for
purposes of the Brady rule?

+ Prosecution Efforts to Keep a Witness from belng
Deported:

* The U nonimmigrant status (U Visa) was created by the Victims
of Trafficking and Violence Prevention Act of 2000, which
included the Battered Immigrant Women's Protection Act.

+ T-Visa: same as U-Visa but for victims of Human Trafficking

51
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What is Favorable Evidence for
purposes of the Brady rule?
. Brosecusl'on Efforts to Keep a Witness from belng

. Bo!h U &":'a\slisas require a Law enforoegmt ';.eru&uc?ﬁ%n;e
ves gauosvpma';%wﬂm o&s mé:‘éya elpful In

e

(Soe People v. Kasin (1997) 56 CalApp. 4lh 1360 1384)

7/24/2019°
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What is Favorable Evidence for
purposes of the Brady rule?

la V. Guzman 2012 WL 1159 O?MNWy axduded

vl3e°"""°" sandUVrsa‘A?a oma aul an

nb%grm s!ons aﬂd no o expeded
milla "16 3071'13 at '4
Ei’ e ru%g s At feros
advel s!ng Gggo:"ea recs ?agg aoé‘vemelmmfflgﬂon

» Both cases: unpublishedlnon-cttahle
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What is Favorable Evidence for
purposes of the Brady rule?

(People v Samuels (2005) 36 Cal.4th 86, 118))

54
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What is Favorable Evidence for
purposes of the Brady rule?

+ Alcohal or Drug Use:

* The use or addiction to Intoxicants can, in certain
circumstances, be favorable evidence under Brady.
* See Benn v. Lambert (9th Cir. 2002) 283 F.3d 1040, 1058
Lgividenoe thar[ the Informant-witness was using drugs during th
2 wou!drg ect on his compelence and ibility asam&m
and should have been disclosed to the defense]

o
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Disclosure Guidance

* The prudent prosecutor will resolve doubtful questions In faver
of disclosure.

(United States v. Agurs (1976) 427 U.S. 97, 108.)

* See also Kyles v. Whllle% {1995) 514 U.S. 418, 439, which
warns prosécutors against “tacking too close to the wind” in
withhoiding evidenca,

56

When does Brady Material have to be
Disclosed?

» California Rule:
* Brady material must be disclosed if it might Impact the culcome
of a pre-trial metion.

* Prosecution has Brady-based due E_mcess d““}’ to disclose
evidence that would bé reasonably likely to have allered the
rhn:a-{gr:iﬁtéate's probable cause determination at preliminary
Bridgeforth v. Superior Court {2013) 214 Cal.App.4th 1074,
1081

57
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Statutory Discovery Obligations PC
1054.1

« Brady duty applies to pre-trial proceedings.
« Brady duty applies even if the information is not known to the
prosecutar.
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Statutory Discovery Obligations PC
1054.1

« PC 1054.1 (e) does not define “exculpatory evidence”.

. ‘Excutpat?qr evidence” ‘_?ursuan'r. o PC 1054 1&) does nol have
a mateniallly prong; broader than rady; exculpatory evidence is
akin to favarable evidence.

= Under the rec.leproc.ai discovery stalule, the pm}secuiion mus
rovide to a defendant, not Just evidence that s malerial unéler
g Bridy and its progeny. People v. Cordova (2015) 62 Cal 4

59

When is Evidence deemed to be “in
Possession of the Prosecution”?

« The Prosecution Team in General:
« A prosecuter’s duty under Brady to disclose malerial

exculpatory eviderice extends to evidence the Prosecutl'qn or
the prgsse ution team Knowingly possesses or has the right to
possess.

60
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When is Evidence deemed to be “in
Possession of the Prosecution”?

* Members of the Prosecution Team Include:

1. Any prosecular who has handled the case.

2 Any invesligatorfinspector with the prosecutor's office
who handled the case.

a. Any member of the investigating agency who was
personally invelved in the investigation of defendant.

4. Persons who acted on the govemnment's behalf or

assisted the govemment's case.

61
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When is Evidence deemed to be “in
Possession of the Prosecution”?

* "Atits core, mombers of the prosecution team perform
investigative duties and make strategic declsions about the
prosecution of the case.”

* People v, Superlor Court (Domlinguez) (2018) 28 Cal.App. 51

223 and IAR Systems v. Superior Court (Shehayed) (2017)12
Cal.App. 5% 503.

62

When is Evidence deemed to be “in
Possession of the Prosecution”?

* Principles:
* Itis not required that the prosecution actually be aware of
material within the possession of the Investigaling agency.

. secutor will be deemed to be possession of favorable
matenal evidence that is *known only to police Investigators and
not to the prosecutor.”

(Youngblood v. West Virginla (2006) 547 U.S. 867, 869.)

63
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When is Evidence deemed to be “in
Possession of the Prosecution”?

* Principles:

« The individual prosecutor has a duly to leam of any favorable
evidence known to the olher{s acling on the government’s behall
in the case, including law enforcement.

« The scope of the prosecutorial duly to disclose encompasses
not just exculpatory evidence in the Hpro;.ecular's possession bul
such evidence possessed by Investigative agencies to which
the prosecutor has reasonable access

(IAR Systems Software, Inc. v. Superior Court (2017) 12
Cal.App.5th 503.)

7/24/2019
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When is Evidence deemed to be “in
Possession of the Prosecution”?

+ Victim Issues:
« Disclosed during SART — evidenliary medical examination
- Disclosed to DA victim advocale
» Contalned in RAP sheels:
- AB 2133 (recently amended PC 11105)
- Expand access to defense attomeys to state criminal
histary Information furnished by AG
- Requested in course of representation
- Equally accessible?

66
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Peace Officer Brady — “Tip System”

+ Many DA’s Offices have MOU with their local LEAS satting forth
samnelers of 8rady Tip System, where LEA discloses to DA's

+ Sustained finding of misconduct involving more! turpitude,
dishones! at‘ymbias. ofc. that may be contalned in officer’s
. Pendlalg (ntemal Aﬂa!rs lnvesi!ﬂ‘ ation en an officer that raises
allegation of the abave (doaes not includa
rivolous cla mos based an rumer, specuiation, or
unvedﬁab!e haamay)

7/24/2019
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“Tip System”/ALADS Case

» Evolving Practice to bridge canflict of laws between the
Constitution (Brady) and a statute {PC 832.7, POBRA)

« Tip System is *laudable,” gold standard to bridge conflict.
People v. Supericr Court ? Johnson) (2015) 61 Cal.4th 688

* 2 District Court of Appeal (LA): Tip System Might Violate
Peace Officar Bifl of nghis&cl (ngﬂo{.sPc 832.7) ALADS v.

Supsrior Court (2017) 13 Cal.App.5th 413

* Review Granled by Cal Supremes and no longer binding

68

“Tip System”/ALADS Case

* CURRENT STATUS: ALADS v. Supearior Caurt (S243855)

= Pending In Califomla Supreme Court: Supplemental Briefing
Requeested and Filad In Light of Passaga of SB 1421.

. gt:;‘l ;irgumems on June §, 2019 and waiting for opinion to be
?
* Potential Ramifications?

69
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Peace Officer Personnel Files
. A‘s ﬂ%’; 2019, SB 1421 amended PC ”zmmu tléﬁc(ypes

Rt SR
Dl 3 (o e e, 5892 70

+ This modified POBRA protections.

7/24/2019
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Peace Officer Personnel Files

« An incident involving the discharge of a firearm at a person by @
peace officer or custodial officer.

« An Incident in which the use of farce by a peace officer or
custodial officer against a person resulted in death, or in great
bodily Injury.

« Any recard relating 1o an Incldent in which a sustained finding
was made by any law anforcement agency or oversight agency
that a peace officer or cuslodial officer engaged in sexual
assault involving 2 member of the public.

71

Peace Officer Personnel Files

. recard refating to an Incident in which a sustained finding
was mada by any law enforcement agency or oversighl agency
of dishonesly by a peace officer or custodial efficer
relating to the reparting, investigation, or prosecution of a crime,
or directly relating to the reporting of, or investigation of
misconduct by, another officer ar custodial officer,
Inctuding, but not Emited to, any sustained finding of fer]ury,
false statements, filing false reports, destruction, falslfying, or
concealing of evidence.”

72
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SB 1421 (PC 832.7/832.8) Definition of
Records

+ Broad definition of “records®, includes:

+» Invostigalive reports

+ Photos, audios, videos

+ Transeripls

= Autopsy reports

» Everything compiled end presented to the DA
* Findings and recommended findings

« Disciplinary records

7/24/2019
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SB 1421 (PC 832.7/832.8)

* Delay In disclosure pemitied during active criminal or admin
Investigation for records Involving dischargefuse of force:

* 60 days from date of use of force or until DA determines whether to
file criminal charges, whichever is socnest

* After 80 days and up to 18 months if expected to Interfere with
criminal enforcement proceeding agalnst officer/someone else
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SB 1421 (PC 832.7/832.8)

« After 18 months must d| al charges are filed

* If criminal charges are sure until verdict or, if
plea, after sentencing or afler 6 months If put on probation
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Peace Officer Personnel Files

« In People v. Superior Court (Johnson) (2015} 81 Cal.4th 698
the court pointed out that a viclation of due pracess (Le., the
Brady rule} can only occur “if evidence has been suppressed
by the State, elther willfully or inadvertently” and that “(ejvidence
i3 nat suppressed if the defendant has access to the evidence
ga:gr ;gérl)al by the exercisa of seasenable difigence.” {Id. at pp.
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Peace Officer Personnel {Pitchess)
Files

« The amendments to Penal Code secticn 832.7 giving the public
acoess (o reconds relating {0 use of force and sustained findings
relating to horasty or soxual assault will likely moot the issue as
to whathar prosecutors have & Brady obligation to provide
these specified records since It Is likely defense counsel wilt be
deemed to have equal accass to these records.

« Kaep in mind, these amendments to PC 832.7 are more namow
than ali categories of favorable evidence.

PC 141 (c) Withholding Relevant
Exculpatory Evidence

« Wentinto effect January 1, 2017

+ A progecuting attomey who Intentionally and In bad fatih alters,
madifies, or withholds any fhyslwl matter, dq:nl !maag. video
recerding, or relevant exculpatory material or information,

Kknowing that It i celevant and material o the oulcoma of the

case, with the specific Intent thal the physical matter, digital

image, video recording, of relevant exculpatory material or

Information will be concealed or destrayed, or fraudulent

represented as the o'g?!nal evidence upon a trial, ing, or

{nquiry, is guilly of a (elony
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PC 141 (c) Withholding Relevant
Exculpatory Evidence

* Punishable by imprisenmant pursuant to subdivision {h) of
Section 1170 for 18 months, or two or three years.

.
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Rules of Professional Conduct 5.1

* Responsibiliies of Managerial & Supervisory Lawyers:

* There Is duty on the part of prosecutor's offices to make efforts
to ensure that all the atiomeys in the office comply with the
state bar rules, which would include the rufe Imposing speclal
discovery cbligations on prosecutors (rute 3.8).

* Managedal or supervisorfel attomeys may be subject to
disciptine for knowingly ratifying discovery viclations committed
by thelr subordinates or faliing to take reasonable remedial
action at a time when the conductis known, and the
consequences can be avolded or mitigated.
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Post Conviction

« Califomia case law imposes a duty to take actlon if evidence
casting doubt on a conviction comes to light after the verdict.

« *{Alfler a conviction the prosecutor ... [s bound by the ethics of
h‘!‘sqofﬁceﬁun!onn the appropriate aumoﬁtyof:vmfomgﬁon
that doubt the corraciness of the convict
(Paople v. Curl ('%) 140 CalApp.4th 310, 318)

« Rute of Professional Conduct 3.8 () & (g) also im: ad
fo take various aclions when mere(?s ng;. credible and matlaal
evidence causing a reasonable Ekellhood a convicled defendant
t(!git)l’ncl commit the offense. {Clear & Convincing evidence for
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CDAA Brady Materials and Resources

« CDAA's Discovery Seminar
+ A Deep Dive Inlo Brady and Discovery

« CDAA Website: hitps:/iwww.cdag.orq

« The Inquisitive Prosecutor; The Basic Brady, Statutory, and
Ethical Discovery Obligations Culline {2019 Edition)

« CDAA Sidebar Communily: Brady issues/Ethics.

7/24/2019
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CDAA Brady Materials and Resources

« CDAA Weblnars & On Demand Ubrary
« Brady *Epidemic” Misdiagnosis (2016)
« Dissecting the New Rulas of Professional Conduct (2018)
« You've Been Accused of Misconduct — Now What? (2018)
. (Bzrgfz)Oh @rady - WhatHave You Cone For Me Lately?
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CDAA Resources

Joe Chavez, CDAA Resource Attomey
(916) 830-3038 Office
(916) 224-6860
Jchavez@cdaa.org
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