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I.  ISL BASICS [P.C. §1168(b)][footnoteRef:1] [1:  Terms of straight life imprisonment, and some number of years to life, are “indeterminate” terms that are not subject to DSL. (People v. Felix (2000) 22 Cal.4th 651.)] 

	The rules of Indeterminate Sentencing Law [ISL] are completely different from the rules of Determinate Sentencing Law [DSL].  Gone is the 1/3 the mid-term rule for consecutive sentencing, gone too is the limit of adding priors only once at the end of the sentencing calculation.  Fortunately, ISL is much more intuitive than DSL.

A. Full Strength Consecutive Sentencing
	Both the substantive offenses and enhancements go full strength, and the priors enhancements are NOT counted just once at the end of the calculation of exposure.

	1) ISL + ISL 
	Assume Δ, convicted of two carjackings with the personal use of a gun in each, has two serious felony priors, and five S.P. priors[footnoteRef:2] {including the two serious felony priors -remember can’t triple use the same prior}.  [2:  667.5(b) is now limited to SVP prison priors, but for illustration using the former section definition.] 


	215 {3-5-9}
	 + 12022.53(b) {10yrs}
	 + 667(a) x 2 {i.e., two such priors - 5 yrs. each}
 + 667.5(b) x 5 {i.e., five such priors 1yr. each including the 2 serious felony priors} 
	 + 667(d)(e)/1170.12(b)( c) x 2 [two strike priors]

Under the 3 Strikes Law the court would have to sentence the Δ to the greatest minimum number of years to life under 667(e)(2)A).  In this case it is under 667(e)(2)(A)(iii):

Count I						Count II
	32 – life						32 - life
+	10	12022.53(b)				+	10	12022.53(b)
+	10	667(a)					+	10	667(a) 
+	 3    	667.5(b)				+	  3	667.5(b)
	55 yrs. – Life			+			55 yrs. – life	    = 110 –life

	2) Priors	
	The 667(a) priors get counted for each ISL term as applicable (People v.Williams (2004) 34 Cal.4th 397.)  So too, the 667.5(b) priors get counted for each ISL term as applicable. (People v. Garcia (2008) 167 Cal.App.4th 1550.) 

 Cf. Same D with only one prior Strike falls back under DSL rules. The 667(a) would only be added once at the end of the calculation for multiple offenses. (People v. Sasser (2015) 61 Cal.4th  1, citing People v. Tassell (1984) 36 Cal.3d 77, 89-92, disapproved on other grounds in People v. Ewoldt (1994) 7 Cal.4th 380.)

N.B. Dual use of 667.5(b) prior for ISL term and again for DSL term on same case. ( People v. Minifie (2018) 22 Cal.App.5th 1256.)

	3) Enhancements
	Enhancements to consecutive ISL terms are also imposed full term not at 1/3 the term. (People v. Felix, supra, 22 Cal.4th 651.)

B.  ISL vs. DSL Terms & Consecutive Sentencing
	Different rules apply for C/S sentencing under DSL and ISL

	1) DSL
	 	 For determinate sentences, Cal Rules of Court 4.403 and 4.406(b) require the court to set forth its reasons for imposing C/S.  But those rules don’t apply to ISL. (People v. Arviso (1988) 201 Cal.App.3d 1055, 1058.)

	2) ISL
	The trial court has discretion to run multiple ISL terms C/S or C/C ( P.C. §669; People v. Morris (1971) 20 Cal.App.3d 659, 667, disapproved on other grounds in People v. Duran (1976) 16 Cal.3d 282, 292, and see CRC 4.451.) The judge’s decision to run the terms C/S is subject to the abuse of discretion standard. (Arviso, op cit., p. 1058.)  Although the judge doesn’t have to state their reasons for C/S sentencing on multiple ISL terms, it’s probably a good idea to do so. (People v. Murray (1990) 225 Cal.App.3d 734, 750.)

N.B. In the problem above, C/S sentencing was mandated by the Strikes law. (People v. Casper (2004) 33 Cal.4th 38; P.C. §§ 667(c),1170.12(a).

	3) ISL + DSL
	The ISL and DSL terms should be calculated separately. (People v. Neely (2009) 176 Cal.App.4th 787.)   Because the determinate terms are governed by DSL rules, when a determinate term is sentenced C/S to an ISL term, the first DSL term is the “principal term” and is, therefore, fully c/s to the ISL term.  Any additional determinate terms are then run at the usual rate of 1/3 the mid-term c/s. 
N.B. The ISL is not the principal term to a subordinate DSL term. (People v. McGahuey (1981) 121 CalApp.3d 524, 531.) Those terms do not apply to ISL sentences. 	

Example: Assume the Δ is convicted of murder in the 2nd degree, a robbery in the 2nd degree with use of a deadly weapon, and a burglary in the second degree.

187-2nd 	= 15-life		+ 212.5(b)	= 5 yrs.
					+12022(b)(1) = 1 yr.
							    6 yrs. 

					+ 459-2nd	      8 months {1/3 mid-term
		   15-life	+	Total DSL =       6 yrs. 8 mos c/s

The first DSL is full strength, it’s the principal term. And when the court imposes ISL C/S to a DSL term, the court must state reasons on the record for running the terms consecutively. (People v. Dixon (1993) 20 Cal.App.4th 1029, 1037.)  

	(a) How is Time Served
	When a life sentence is ordered to run c/s to a determinate term, the determinate term must be served first, and no part of that term may be credited toward parole on the life term. (P.C. §669; People v. Reyes (1989) 212 Cal.App.3rd 852, 858; In re Maes (2010) 185 Cal.App.4th 1094, interpreting P.C. §2933.2, ∆ sentenced to an ISL for murder is statutorily barred from earning post-sentence conduct credits against a c/s DSL term imposed for a separate offense; and see 3 Witkin, Cal.Crim.Law3d (2000) Punishment, §286, p. 377.)

C. Life Enhancements vs. Alternative Penalty Provision
	A determinate term that is enhanced by a life term is still considered a determinate term!  Consider a 211 where the Δ intentionally shoots a gun and causes GBI to the V.  The 211 is a 2-3-5 determinate term, but the 12022.53(d) adds 25-life to the sentence. You look to the sentence in the base term and not the enhancement to determine if the term is determinate or indeterminate. (People v. Sanders (2010) 189 Cal.App.4th 543, 558-561.)

	1. The Sanders Opinion
	Δ convicted of two counts of unpremeditated 664/187 and allegations of violating 12022.53(d) on both counts.  Although the prosecutor and trial judge thought the sentence should be treated under ISL law, the Court of Appeal said no, it’s DSL.  Rationale: unpremeditated attempted murder is a determinate term crime(5-7-9), the 12022.53(d) is not an alternative penalty provision, but an enhancement.  Therefore, the trial court was reversed because it had selected the mid-term + the 12022.53(d) as to the first count and ran the second count and enhancement fully consecutive to it again at mid-term + 12022.53(d) for 64 years to life (7 + 25-life + 7 + 25-life).  The Court of Appeal said the first part was fine, but that the second count to be run consecutively had to be at the rate of 1/3 the mid-term on the DSL part of the sentence, i.e., 7 + 25-life, + 1/3 mid-term (1/3 of 7 = 2 yrs.4 mos.) (People v. Sanders (2010) 189 Cal.App.4th 543, 558-561.)  
	N.B. The Sanders court didn’t address the treatment of the subordinate term enhancement and simply remanded for the trial court to impose one-third of the mid-term for the offense.

Cf.  “Alternative Penalty Provision”
 The life term imposed for a premeditated attempted murder is an “alternative penalty provision, and not an enhancement. (Anthony v. Superior Court (2010) 188 Cal.App.4th 700.)  Penal Code Section 799 statute of limitations for death or life offenses, therefore, applies.

	3 Strikes Law is an alternative penalty provision and is not merely an  enhancement and therefore it makes the conviction an ISL not a DSL term enhanced by a life enhancement (Ibid. at pp.707-710, citing People v. Turner (2005) 134 Cal.App.4th 1591.)

D. Custody Credits in the ISL World

	P.C. §2933.2 for 187 convictions –   0 custody credits, you do all the time.

	P.C. §2933.5 – 0 credits for listed offenses and allegations with two or more prior convictions brought and tried separately and two or more prior prison commitments.

E. Parole Eligibility 
	On a life term with no minimum term specified, the Δ is not eligible for parole until they have served 7 calendar years, otherwise they do the minimum term specified in the offense. (P.C. § 3046(a).  If two ISL terms are run C/S, then the minimum term is 14 years or double the minimum term specified in the offense. (P.C. §3046(b).
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