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Proposition 115

» People v. Superior Court (Gooden) (2019) 42 Cal.App.5th 270
(4/1).
« Wit petition of San Diego District Attorney after trial court rejected
argument.
* SB1437 did not amend a matter addressed by Prop. 115 because it did
not “augment or restrict the predicate felonies.” (/d. at p. 287.)
» Agreement:
» 2/5 — People v. Smith (2020) 49 Cal.App.5th 85.
« 2/6 — People v. Bucio (2020) 48 Cal.App.5th 300.
* 4/2 — People v. Johns (2020) __ Cal App.5" __ (# E072412).

» 4/3 — People v. Solis (2020) 46 Cal.App.5th 762; People v. Cruz (2020) 46
Cal.App.5th 740; People v. Prado (2020) __ Cal.App.5th __ (# G058172).
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Proposition 115

« California Supreme Court denied review of Gooden on February
19, 2020.

» Wrinkle: Prado concluded that PC189 was not an initiative
statute at all, since it did not originate from the electorate.
(Prado slip opinion at pp. 12 - 13.)
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Propositinn 7

* People v. Superior Court (Gooden) (2019) 42 Cal. App.5th 270
(4/1).

* Not all legislation concerning the same subject matter as an
initiative “is necessarily an amendment to the initiative.”
(Pearson v. Superior Court (2010) 48 Cal.4th 464, 571.)

» Since Prop. 7 dealt with punishments, not elements, SB1437
did not conflict with Prop. 7. (Gooden at p. 282.)
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Currently UInaddressed Constitutional
Issues

» The 8" Amendment requires a narrowing of the class of
defendants who may face the death penalty.

» Now, SB1437 has introduced identical actual killer, intent to kill, or
major participant language into the elemental portion of PC189(e) to
that which appears in PC190.2(c) & (d).

* The required narrowing component included by the electorate has
effectively been undone by the bill. Now, all felony murderers are
eligible for the death penalty.

« Given references to PC189(e) in the redrafted PC188(a)(3), if the lack

of narrowing renders PC189(e) constitutionally infirm, the lack of
severability again becomes an issue.
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Attempted Murder — Split nf Anthority

* Relief under PC1170.95 not available for a defendant convicted

of Attempted Murder.

* People v. Lopez (2019) 38 Cal.App.5th 1087 (direct appeal after
remand, no PC1170.95 petition). Review granted November 13, 2019,
case # S258175.

* People v. Munoz (2019) 39 Cal.App.5th 738 (direct appeal, no
PC1170.95 petition). Review granted November 26, 2019, case #
$258234.

* People v. Dennis (2020) 47 Cal.App.5th 838 (direct appeal, no
PC1170.95 petition). Petition for Review filed May 15, 2020, case #

5262184.
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**-npted Murder — Split of Atharity

« .\elief under PC1170.95 is available for a defendant convicted

of At npted Murder.
» People v. Larios (2019) 42 Cal.App.5th 956 (appeal from PC1170.95
petition denial). Review granted February 26, 2020, case # S259983.
* People v. Medrano (2019) 42 Cal.App.5th 1001 (direct appeal on
remand from Cal. Sup.). Review granted March 11, 2020, case #
$259948.

. 2ople v. Sanchez (2020) 46 Cal.App.5th 637 (direct appeal, no
PC1170.95 petition). Review granted June 10, 2020, case # S261768.
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Prima Facie Case

» People v. Lewis (2020) 43 Cal.App.5th 1128.

» Defendant stated only elements for relief without facts in his petition.

* Trial Court permitted to look at record of conviction to evaluate prima
facie showing. Trial Court reviewed facts from appellate opinion on
initial appeal.

* No counsel appointed.
* Review granted on March 18, 2020, case # S260598.

* People v. Verdugo (2020) 44 Cal.App.5th 320.

+ Trial court could rely on appellate opinion to summarily deny petition
based on lack of prima facie case.

* No counsel appointed.
« Review granted on March 18, 2020, case # S260493.
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Prima Fagji_ Case

* People v. Law (2020) 48 Cal.App.5th 811 (summary denial, any
error in failing to appoint counsel was harmless). Petition for
Rehearing denied. Petition for Review filed June §, 2020, case
# S262490.

» People v. Tarkington (2020) _ Cal.App.5th __ (# B296331).
Petition for Review has not been filed.
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Aury |nstructinrns

* CALCRIM 540B and 540C both modified for 2020 to include
major participant instructions for felony murder.
» Draws from Banks and Clark Special Circumstance language.
» Beware of Appendix for each that includes pre-SB1437 instructions.
* Prior approach of having special finding?

« CALCRIM 520 has not been modified and still contains natural
and probable consequences language in describing implied

malice.
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None of the following endorse this
presentation:
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Opening Music
The Sad Bag of Shaky Jake
Performed by Humble Pie
Written by Steve Marriott
From Town and Country
Copyright 1969 Immediate Records
Distribut- d by Charly ecords LLC
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Eeyore
Created by A.A. Milne
From Winnie-the-Pooh

Copyright 1926

Licensing rights currently owned by The Walt
Disney Company
Thanks for noticing him.
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The Inquisitive Mob
From Young Frankenstein
Directed by Mel Brooks
Written by Mel Brooks and Gene Wilder
Based on characters created by Mary Shelley
Copyright 19/4 Twent” "h C _ntury Fox
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