STRAIGHT FELONIES –  PRISON

Penal Code sections 211/213(a)(2): second degree robbery

	“punishable by imprisonment in the state prison for two, three, or five years”

	straight felony, state prison



STRAIGHT FELONY – COUNTY JAIL – “LOCAL PRISON”

1170(h) - (non/non/non/non)

Health and Safety Code section 11352:  sale of controlled substances

“shall be punished by imprisonment pursuant to subdivision (h) of Section 1170 of the Penal Code for three, four, or five years”

1170(h)(2): straight felony, served in county jail (“local prison”), unless 
· serious or violent (it’s not), or 
· prior serious or violent conviction, or 
· required to register as sex offender, or 
· fraud/embezzlement over $100,000


Penal Code section 134: preparing false documentary evidence

	“is guilty of a felony” – without specifying a triad

Penal Code 18:  generic felony:  16 months, 2 years or 3 years, in state prison, unless punishable under 1170(h)

1170(h):  county jail (“local prison”)

Unless court finds inappropriate in the interest of justice, court shall suspend a portion of the jail term; to be served on mandatory supervision.  (Penal Code 1170(h)(5).)



“WOBBLERS”
(17(b), ALTERNATIVE FELONY/MISDEMEANOR)

Penal Code section 273.5(a) spousal battery

[bookmark: _GoBack]“shall be punished by imprisonment in the state prison for two, three, or four years, or in a county jail for not more than one year”

Penal Code section 17(b): misdemeanor/felony “wobbler”

Up to one year in county jail as a misdemeanor, or
2, 3 or 4 years in state prison as a felony


Penal Code 136.1(a):  dissuading a witness

“shall be punished by imprisonment in a county jail for not more than one year or in the state prison”

Penal Code section 17(b): misdemeanor/felony “wobbler”

Up to one year in county jail as a misdemeanor, or
16 months, 2 years or 3 years in state prison (Penal Code section 18(a))


Vehicle Code section 10851(a):  vehicle taking

“shall be punished by imprisonment in a county jail for not more than one year or pursuant to subdivision (h) of Section 1170 of the Penal Code”

Penal Code section 17(b): misdemeanor/felony “wobbler”

Up to one year in county jail as a misdemeanor, or
16 months, 2 years or 3 years in county jail as a felony



STRAIGHT MISDEMEANORS

Penal Code section 466.3: possession of device to break into vending machine

	“is punishable by imprisonment in the county jail for not more than one year”

	This is a misdemeanor – see Penal Code section 17(a)



Penal Code 242/243(a):  battery

“imprisonment in a county jail not exceeding 6 months”


Penal Code section 148.9:  false identity to peace officer

	“is guilty of a misdemeanor” – without specifying a term

	Penal Code section 19:  generic misdemeanor:  up to 6 months county jail


Health and Safety Code section 11350:  possession of controlled substances

“shall be punished by imprisonment in a county jail for not more than one year, except that such person shall instead be punished pursuant to subdivision (h) of Section 1170 of the Penal Code if that person has one or more prior convictions for an offense specified in clause (iv) of subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 of the Penal Code or for an offense requiring registration pursuant to subdivision (c) of Section 290 of the Penal Code.”

straight misdemeanor unless priors, then 1170(h)(1) (generic felony:  16 months, 2 years or 3 years in county jail)



Vehicle Code section 12500(a): driving without a valid license

	VC 40000.11(b):  12500(a) is a misdemeanor
	VC 42002:  generic misdemeanor:  up to 6 months jail
	Look in List of Violations in back of paperback Vehicle Code



WOBBLERETTES

Penal Code sections 17(d), 19.8:  alternative misdemeanor/infraction

Includes PC 415 (disturbing the peace), 485 (retention of found property), 853.7 (failure to appear), certain trespasses, certain BPC alcohol offenses, VC 23109 (racing/exhibition of speed), 12500 (driving w/o valid license), 14601.1 (suspended license), 40508 (failure to appear), a few others.

Penal Code 490.1 – petty theft $50 or less, at discretion of DA only (court cannot reduce over DA objection)


STRAIGHT INFRACTIONS

Fine only – no jail – court trial only (no jury trial) – no appointed counsel

See Vehicle Code sections 40000.1, 42001 – infraction punishment for Vehicle Code violations where no other penalty prescribed


EXAMPLE

Vehicle Code section 2800.2: (a) If a person flees or attempts to elude a pursuing peace officer in violation of Section 2800.1 and the pursued vehicle is driven in a willful or wanton disregard for the safety of persons or property, the person driving the vehicle, upon conviction, shall be punished by imprisonment in the state prison, or by confinement in the county jail for not less than six months nor more than one year. The court may also impose a fine of not less than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000), or may impose both that imprisonment or confinement and fine.



PROBATION

For some offenses, probation is prohibited, or can only be granted if the court finds it is an unusual case in the interest of justice.  But for most offenses, the court has the option of suspending the imposition of sentence and placing the defendant on probation.  Probation terms can include time in county jail.  A defendant serving jail time as a condition of probation has not technically been “sentenced.”  Instead, imposition of sentence has been stayed.

See Vehicle Code 23536 (minimum sentence for first time DUI) vs. 23538 (minimum probation terms for first time DUI).
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