MIRANDA FOR NEW PROSECUTORS

I. “CUSTODIAL” INTERROGATION

A. Definition:  Under arrest or deprived of freedom in a significant way

B. Standard:  How a “reasonable” person in suspect’s position would understand his situation.

People v. Spears (1991) 228 Cal.App.3d 1

Green v. Sup. Ct. (1985) 40 Cal.3d 126

People v. Holloway (1990) 50 Cal.3d 1098

1. Not the accused’s state of mind.

2. Officer’s subjective intent is irrelevant.  

People v. Salinas (1982) 131 Cal.App.3d 925

C. Factors:  Totality of Circumstances

1. Site of interrogation

2. Indicia of arrest

3. Length and form of questioning

People v. Aguilera (1996) 51 Cal.App.4th 1151

4. Told free to go

California v. Beheler (1983) 463 U.S. 1121

D. Outdated factors:

1. Probable cause

2. Focus (Stansbury v. California) (1994) 114 S.Ct. 1526

People v. Bradford (1997)14 Cal.4th 1005

E. Routine traffic stops – DUI investigations

Berkemer v. McCarty (1984) 468 U.S. 420

Pennsylvania v. Bruder (1988) 109 S.Ct. 205


     F.  What would it look like if this was an arrest?  Elicit that information.

II. WAIVER OF MIRANDA RIGHTS

A. Requires acknowledgement of understanding of rights.

B. Waiver can be inferred

People v. Johnson (1969)70 Cal.2d 469

People v. Sully (1991) 53 Cal.3d 1195

Berghuis v. Thomkins (2010) 130 S.Ct. 2250
1. Standard of proof for waiver: “preponderance of the evidence” under “totality of the circumstances”

People v. Markham (1989) 49 Cal.3d 63

III. INVOCATIONS

A. Right to remain silent

1. No particular form or wording is necessary to invoke; any expression of unwillingness to talk will be considered an invocation.  

People v. Soto (1984) 157 Cal.App.3d 694

People v. Wader (1993) 5 Cal.4th 610

People v. Lopez (2005) 129 Cal.App.4th 1508 (“f-you”)

2. Contrast with unwillingness to tell truth or tell all

People v. Hayes (1985) 38 Cal.3d 780

In re Joe R. (1980) 27 Cal.3d 496

3. Invocation must be unequivocal; 

People v. Martinez (2010) 47 Cal.4th 911 expands Davis v. U.S. (below)
4. “Anticipatory” invocations are ineffective; 

custodial interrogation must be taking place or impending
People v. Nguyen (2005) 132 Cal.App.4th 350

People v. Avila (1999) 75 Cal.App.4th 416
5. Once defendant invokes right to remain silent subsequent interrogation is permissible IF:

a. suspect’s decision to cut-off questioning is “scrupulously honored”; 

b. there is a significant passage of time (at least two hours) between the invocation and the subsequent interrogation; AND

c. a fresh set of Miranda warnings are given before the subsequent interrogation.

Michigan v. Mosley (1975) 423 U.S. 96

People v. Harris (1988) 206 Cal.App.3d 1502

People v. Montano (1991) 226 Cal.App.3d 914

B. Invocation of right to counsel

1. Mere mention of an attorney is not necessarily an invocation

People v. Turnage (1975) 45 Cal.App.3d 201

2. To invoke right to counsel, suspect must clearly and unambiguously request counsel.  

Davis v. U.S. (1994) 114 S.Ct. 2350 (earlier waiver)

People v. Stively (2005) 35 Cal.4th 514

People v. Gonzalez (Jan. 24, 2005) 34 Cal.4th 1111

People v. Crittenden (1994) 9 Cal.4th 83 (no earlier waiver)

3. When right to counsel is invoked, all questioning must cease on all cases as long as defendant remains in custody.
(a) Once an accused has expressed his desire to deal with police only through counsel, he is not to be subjected to further interrogation until counsel has been made available to him unless accused himself initiates further communications with police.

Edwards v. Arizona (1981) 451 U.S. 476

Arizona v. Roberson (1988) 486 U.S. 675

(b) “Making counsel available” as discussed in Edwards does not mean giving the defendant the opportunity to talk to his attorney.  It means that once a custodial defendant has invoked his right to counsel, he may not be questioned on any case except with counsel present.

Minnick v. Mississippi (1990) 111 S.Ct. 486

(c) The Edwards ban is dissolved by a non-contrived, non-pretextual break in custody.

People v. Scaffidi (1992) 11 Cal.4th 145

In re Bonnie H. (1997) 56 Cal.App. 4th 563

People v. Storm (2002) 22 Cal.4th 1007
(d) Bright line rule:  2 weeks for sentenced prisoners Maryland v. Shatzer (2010) 130 S.Ct. 1213; 

· D serving prison sentence for child molest
· Det. visits in 2003 and Mirandizes D

· D waived; then invoked counsel

· Interview ended; D returned to gen pop

· 2006 detective revisits & Mirandizes D

· D waived & incriminated self; invoked

Rationale:  

· purpose of Miranda (prophylactic rule) was to protect in-custody suspect from pressures of inherently coercive atmosphere; 

· Edwards (secondary prophylaxis) was to protect in-custody suspect who felt ill-equipped to deal w/police w/o counsel;

· Break in custody eliminates presumption of involuntariness established by Edwards
· Being returned to general population qualifies as a break in custody

· 2 weeks gives suspect adequate time to “shake off” residual coercive effects of custody and “to protect from gamesmanship” by law enforcement
(e)  Shatzer expanded to suspects released from custody in People v. Bridgeford (2015) 241 Cal.App.4th 887
C. Reinitiation of interrogation by suspect

Once suspect invokes silence/counsel, he can reinitiate interrogation by speaking words or engaging in conduct that can be “fairly said to represent a desire on his part to open up a more generalized discussion relating directly or indirectly to the investigation.”

People v. Waidla (2000)22 Cal.4th 690.

United States v. Michaud (9th Cir., 2001)  268 F.3d 728

IV. SIXTH AMENDMENT RIGHT TO COUNSEL

A. Applies when:

1. defendant is arraigned or indicted, AND

2. counsel is hired or appointed

Fellers v. United States (2004) 540 U.S. 519

B. The 6th Amendment right to counsel is “offense specific”:  having counsel in one case does not preclude police interrogation in another unrelated case.

McNeil v. Wisconsin (1991) 485 U.S. 987

People v. Morris (1991) 53 Cal.3d 152

1. Closely-related means offenses that would be considered the same offense under the Double Jeopardy standard of Blockburger v. U.S. (1932) 284 U.S. 299, 304:  “{W}here the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether there are two offenses or only one, is whether each provision requires proof of a fact which the other does not.”  (Texas v. Cobb (2001) 532 U.S. 162)

2.  Similar modus operandi is not a “related offense”

     In re Michael B. (1981) 125 Cal.App.3d 790

     People v. Boyd (1978) 86 Cal.App.3d 54

C.  Contrast Ethical Obligation (dealing with represented party)

V. LIFE AFTER A MIRANDA VIOLATION

A. A properly Mirandized statement which follows a statement taken in violation of Miranda is generally admissible.

Oregon v. Elstad (1985) 470 U.S. 298

People v. San Nicolas (2004) 34 Cal.4th 614

1. Exception:  If the subsequent Mirandized statement is a product of the initial statement taken in violation of Miranda (i.e., a causal link exists between the two), the subsequent statement is not admissible.  

People v. Montano (1991) 226 Cal.App.3d 914

Collazo v. Estelle (1989) 884 F.2d 1168

2. Test:  Whether the second statement was knowingly and voluntarily made based on the totality of the circumstances.

People v. Lewis (1990) 50 Cal.3d 262

3. Limits imposed for the “2-step interrogation”

Thompson v. Runnels (2011) 657 F.3d 784
Missouri v. Seibert (2004) 542 U.S. 600

Factors:

a. Completeness & detail of pre-warning interrogation

b. Overlapping content of the two rounds of interrogation

c. Timing and circumstances of both interrogations

d. Continuity of police personnel

e. Extent to which first & second interrogations are continuous

f. Whether any curative measures were taken

B. USES FOR STATEMENTS TAKEN IN VIOLATION OF 5TH AND 6TH AMENDMENTS.

1. Generally, statements taken in violation of the 5th and 6th Amendments are admissible for impeachment purposes.

People v. Peevy (1998) 17 Cal.4th 1184

People v. May (1988) 44 Cal.3d 309

Harris v. New York (1971) 401 U.S. 222

Michigan v. Harvey (1990) 494 U.S. 344

(a) The justification for the general rule is that the Miranda warnings are judicially declared prophylactic rules and not of constitutional stature.

Connecticut v. Barrett (1987) 479 U.S. 523

Moran v. Burbine (1986) 475 U.S. 412

New York v. Quarles (1984) 467 U.S. 649

Doyle v. Ohio (1976) 426 U.S. 610

(b) Dickerson v. U.S.  (2000) 120 S.Ct. 2326:  Calls Miranda a 

“constitutional prerequisite” to an interrogation, but stops short of calling it a constitutional right.  

People v. Brewer (2000) 81 Cal.App.4th 442 – affirms that the fruit of the poisonous tree doctrine does not apply to a Miranda violation.

2. Exceptions:

(a) Statements taken in violation of 6th Amendment are inadmissible for impeachment purposes when there is no Miranda waiver.

People v. Harper (1991) 228 Cal.App.3d 843

People v. Cribas (1991) 231 Cal.App.3d 596

(b) Statements which are the result of flagrant trampling of the defendant’s rights, which “overcome his will and critically impair his self-determination, to the extent that it offends due process”,  might not be allowed for impeachment.

People v. Montano (1991) 226 Cal.App.3d 914

3. The fruit of the poisonous tree doctrine does not apply to statements taken in violation of Miranda, because it doesn’t reach Constitutional magnitude.  

Oregon v. Elstad (1985) 470 U.S. 298

Michigan v. Tucker (1974) 417 U.S. 433

People v. Bradford (1997) 14 Cal.4th 1005

(a) Information from Miranda violation can provide probable cause to arrest. 

U.S. v. Morales (1986) 788 F.2d 883

(b) Physical evidence recovered from information received in violation of Miranda will not be suppressed.

U.S. v. Cherry (1986) 794 F.2d 201

(c) Non-testimonial evidence obtained as a result of a Miranda violation is admissible.

(eg. Exemplars, fingerprints, blood)

(d) A Miranda violation does not invalidate consent to search.  

U.S. v. Sangineto (1988) 859 F.2d 1501

Tukes v. Dugger (1990) 911 F.2d 1149

Smith v. Wainwright (1978) 581 F.2d 1149

People v. Ruster (1976) 16 Cal.3d 690

People v. James (1973) 19 Cal.3d 99

People v. Nelson (1985) 166 Cal.App.3d 1209
VI. SOFTENING-UP

1. Definition:  A process whereby officers, who have reason to believe a suspect may be unwilling to submit to questioning, engage the suspect in an extended pre-warning conversation for the purpose of causing him to waive his Miranda rights.

People v. Honeycutt (1977) 20 Cal.3d 150

2. Characteristics:

A. disparaging comments about the victim

B. ingratiating comments made to the suspect

3. Admissibility:  Statements obtained as a result of this ploy are inadmissible because a Miranda waiver cannot be said to be voluntary when trickery was used to secure it.

4. This interrogation technique can be effective when employed after a legitimate Miranda waiver.

5.  Missouri v. Seibert (2004) 124 S.Ct.2601:  Obtaining a non-

Mirandized confession, followed by a waiver and a second confession, may poison the waiver and make the second confession, as well as the first, inadmissible.  (The interrogator purposefully obtained a full, detailed confession before advising the defendant of her rights, and then after obtaining a waiver, had her go through a second confession all the while referring her back to her first confession whenever she showed a tendency to water down her own personal culpability.)

VII.     DEFENDANT’S STATEMENT AS EVIDENCE


A.  Consider whether or not you NEED to introduce the statement.


B.  Lay the proper foundation:  elicit Miranda rights word for word
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