




















2/1/2021 

AB 3070:A PEREMPTORY CHALLENGE IS PRESUMED INVALID 
FOR "EMPLOYMENT INA FIELD DISPROPORTIONATELY 
OCCUPIED BY MEMBERS OF [A COGNIZABLE CLASS] ORTHAT 
SERVED A POR DISPROPORTIONATELY COMPRISED OF SUCH 
HEM BERS"  

• Presumed invalid unless party exercising the 
challenge can show by clear & convincinz,evidenc_e 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 
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AB 3070:A PEREMPTORY CHALLENGE IS PRESUMED 
INVALID FOR "RECEIVING STATE BENEFITS/LACK OF 
EMPLOYMENT OR UNDEREMPLOYMENT OF THE JUROR 
OR FAMILY MEMBER" 

• Presumed invalid unless party exercising the 
challenge can show by cleat- & convincing evidence 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 
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OLD SCHOOL 
VOIR DIRE: 

Juror's Neighborhood (Unless 
Whole Neighborhood a Proxy for Race) 

33 
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2/1/2021 

AB 3070:4 PEREMPTORY CHALLENGE IS PRESUMED 
INVALID FOR "A PROSPECTIVE JUROR'S 
NEIGHBORHOOD" 

• Presumed invalid unless party exercising the 
challenge can show i cigar & convincing_evidenc_e 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 

34 

OLD SCHOOL 
VOIR DIRE: 

Juror's Forelgn Language Ability, 
Unless a Proxy for Race) 

SPedk Vioish 

W-76.; id litt 
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AB 3070:A PEREMPTORY CHALLENGE IS PRESUMED 
INVALID FOR "NOT BEING A NATIVE ENGLISH 
SPEAKER/THE ABILITY TO SPEAK ANOTHER 
LANGUAGE"  

• Presumed invalid unless party exercising the 
challenge can show by_clearA_convincing evidence 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 
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2/1/2021 

PLAYING THE RACE CARD (LAWFULLY & NOT) 

"wow 
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AB 3070:A PEREMPTORY CHALLENGE IS PRESUMED 
INVALID FOR "EXPRESSING A DISTRUST OF OR 
HAVING A NEGATIVE EXPERIENCE WITH ...THE 
CRIMINAL LEGAL SYSTEM"  

• Presumed invalid unless party exercising the 
challenge can show by clear& convincing evidence 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 
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OLD SCHOOL 
VOIR DIRE: 

0.• 

47-
> 

Limited 

Life 

Experience; 

But now, wit 

AGE a 

protected 

category, be 

careful! 
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2/1/2021 

AB 3070:A PEREMPTORY CHALLENGE IS PRESUMED 
INVALID FOR"HAVING A CHILD OUTSIDE OF 
MARRIAGE" 

• Presumed invalid unless party exercising the 
challenge can show by clear & convincibg_evidence 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 

40 

OLD SCHOOL NEXT AT BAT LOOKS BETTER. 
VOIR DIRE: 

41 

AB 3070 silent here; but watch out for 201 5's 

People v. Cisneros from the 2" DCA! (234 CA 4'1' III) 

'NEXT AT BAT LOOKS BETTER' NOTA 
GREAT REASON, UNLESS YOU STATE WHY 
THE PERSON KICKEDISUQUQ.C21:1! 
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2/1/2021 

PEOPLEV CISNEROS 

• LA stat. rape, crim. threats, use of knife case, by sex 
offender against his teenage wife, baby; got II 1/3 yrs SP 

• DA kicked 4 men (replacing them w/other men) off jury, 
which had 2 men at end 

• Defense Wheeler found successful on appeal, as DA only 
said next juror looked better, not why the juror kicked 
was less acceptable! 

43 

OLD SCHOOL 
VOIR DIRE: OKTO KO: JUROR ON PAST HUNG JURY; PV. 

FARNAM ( 02 CAL.S.CT.) 
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AB 3070:A PEREMPTORY CHALLENGE IS PRESUMED 
INVALID FOR "EXPRESSING A DISTRUST OF OR 
HAVING A NEGATIVE EXPERIENCE WITH ...THE 
CRIMINAL LEGAL SYSTEM"  

• Presumed invalid unless party exercising the 
challenge can show by_tlear_Br_conYincing_evidence 
that an objectively reasonable person would view 
the rationale as unrelated to a prospective juror's 
race, etc., and that the reason stated bears on the 
juror's ability to be fair& impartial in the case. 
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2/1/2021 

AB 3070:TO DETERMINE THAT A PRESUMPTION 
OF INVALIDITY HAS BEEN OVERCOME... 

• "The factfinder shall determine that it is highly 
probable that the reasons given for ... a peremptory 
challenge are unrelated to conscious or unconscious 
bias and are instead specific to the juror and bear on 
that juror's ability to be fair and impartial in the case." 

46 

AB 3070: REMEDIES IF OBJECTION GRANTED 

• Quash venire & restart jury selection (Wheeler) 

• Seat the challenged juror (Willis) 

• Declare a mistrial & select new jury if requested by 
defendant (new) 

• Provide the objecting party additional challenges (new) 

• Provide another remedy as the court deems 
a ro rate (new) 

47 

AB 3070:TIMING & APPELLATE ISSUES (NEW) 

• Objection to be made before jury empaneled, unless 
info becomes known that could not have reasonably 
known before empanelment 

• Appellate court may not impute findings that trial 
court did not state (such as demeanor), and may only 
consider reasons for challenge given on record and not 
speculate on other unstated reasons 
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2/1/2021 

THE PROSECUTION'S BURDEN HAS CLEARLY SHIFTED: 

• Defense had to initially make a prima facie case to move forward their objection 

- Now defense needs only make objection Co trigger our justifications 

• Our justifications were presumed constitutionatunless purposeful discrimination shown 

• Now no purposeful discrimination is required; & if an objectively reasonable (woke) person would view the 
challenge as based In Dart  on race, etc. (by a showing less than preponderance), then the defense objection 
prevails 

• We had many case-based categories of valid justifications we could utilize fairly 

•• Now, most of them are presumptively invalid unless we show by clear & convincing evidence (i.e.highly 
probable) that a reasonable person would view our justification unrelated to race, etc, & such justircatlon 
hearses hirer% vhillsa re he fair 
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LEARNING TO LIVE WITH AB 3070 
(AS OPPOSED TO NO PEREMPTORIES AT ALL) 

• You still get 6-20 challenges per case; it's how you use that matters 

• Loss of prong one no big deal, as such a low bar; stating your reasons 
earlier (which I always taught) just speeds up voir dire 

• The new trial/appellate standards of review, while anti-prosecution, 
are still legal esoteria; courts will likely not be reversed when our 
challenges are righteous, based on the trial record, and grounded in 

standard litigation practice 
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LEARNING TO LIVE WITH AB 3070 (2) 
(AS OPPOSED TO NO PEREMPTORIES AT ALL) 

• Some presumptively invalids are vague or won't bother competent DA's: 
who ever asks about children born out of wedlock or welfare? 

• Occupation as a presumptive invalid hardly a big blow: only applies to social 
workers/teacherslpsychiatrfc professionals/ministers; & CDAA can maybe 
supply list of statewide employment scats by race 

Presumptive Invalidity of neg exper w/ LE means we must ask more 
questions to see if bias for cause chaJlenge, or juror promise to evaJuate LE 
credibility same as all wits 
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2/1/2021 

LEARNING TO LIVE WITH AB 3070 (3) 
(AS OPPOSEDTO NO PEREMPTORIES AT ALL) 

• Presumptive InvalldIty on demeanor really no diff than now: still need 
judge to note it on record 

• State of Washington enacted thls same law In recent past, and 
Washington prosecutors havent seen the sky fall 

• If you are over-cautious (& worried about your bar card), Just use less 
peremptory challenges 
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TODAY'S APPARENT MORAL: 
OLD SCHOOL AIN'TWHAT IT CRACKED UP TO BE 
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QUESTIONS? 
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2/1/2021 

WE'RE DONE FORTODAY; 
DRIVE HOME SAFELY! 

411) 
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