From: Aron DeFerrari

To: Chris Walpole

Subject: FW: PC 745 Motions: Bryant/Jackson, 5-152003-0
Date: Monday, June 7, 2021 7:07:00 PM
Attachments: Brvant 745 Declaration.pdf

Bryant 745(a)(2).pdf
Bryant 745(d).pdf
image002.ipa

Hey Chris,

Before even getting to the merits (which are seriously lacking), | think these motions have a retro
problem — you convicted these guys well before 745 became law. Not sure | buy off on Evan’s
arguments about 745 applying here — what do you think of farming this retro issue out to Wagner
and his team of 2L’s to weigh in on? I'm out this week and next, but this is probably worth getting
the ball rolling on now if you think it's worthwhile to cut this off at the pass before we get into the
weeds on the (offensive and inane) argument Kuluk makes throughout these motions.

| talked to Rhonda last week and told her that 7/23 was the day we were going to finish this — stupid
me, | should’ve known better. I'll call her when | get back to let her know there is another round of
ridiculousness to wade through.

-DeFerrari

From: £van kol I
Sent: Monday, June 7, 2021 2:24 PM

To: Department 36_; Criminal Research Attorneys
Ce: Matt O'Connor [ 2 O'Cornor
pron Deferrar [ <1's /ol I

Subject: PC 745 Motions: Bryant/Jackson, 5-152003-0

Good afternoon,

Attached please find courtesy copies of defendant Gary Bryant’s motions pursuant to Penal Code
745, the California Racial Justice Act.

Evan Kuluk (he/him)

Deputy Public Defender
Alternate Defender Office

627 Ferry St. Martinez, CA 94553
925-335-8181 (office)
925-335-8125 (fax)
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ALTERNATE DEFENDER OFFICE K. BIEKER CLERK'LIfUTORNTA
Elizabeth K. Barker, Asst. Public Defender, State Bar # 145490 BACOuSTy OF CONTRACOSTA

By: Evan Kuluk, Deputy Public Defender, State Bar # 251008
Lyla Bugara, Graduate Law Clerk, State Bar # 333623

627 Ferry St. Martinez, CA 94553

Telephone: (925) 335-8181

Fax: 925-335-8125

Evan.Kuluk@pd.cccounty.us

Counsel for Defendant Gary Bryant

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF CONTRA COSTA

The People of the State of California, CaseNo. 05-152003-0

Praintiff,
V. Declaration of Consulting Expert
Andrea L. Dennis in Support of

Gary Bryant Jr. Gary Bryant’s Section 745 Motion.

DIALLO Ray Jackson

Defendants.

I, Andrea L. Dennis, declare that:

1) I have reviewed the following materials that were provided to me regarding the
matter of People v. Gary BryantJr. etal..
a) Transcript of the Trial Testimony of Officer Hoffman (6 RT 1041-1089);
b) Transcript of the Trial Testimony of Gary Bryant Jr. (8, 9 RT 1464-1683);
C) Transcript ofthe Trial Closing Arguments (10, 11 RT 1910-2146);
d) People’s Trial Exhibits 171 and 172, Music Videos “Broad Day Dolla,”
“Broad Day Party;” and “MuVblog Lab Life Films;”

e) People’s Trial Exhibits 154, 160, 163, 164, 165, 188, 189, 190, photos and

social media posts.
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2) I am an attorney licensed in Maryland (active) and the District of Columbia
(inactive). | am currently Associate Dean for Faculty Development and John B3a'd Martin Chair
of Law at the University of Georgia School of Law. | teach criminal law and evidence. My
scholarship explores criminal defense lawyering, race and criminal justice, criminal informants
and cooperators, youth advocacy, legal socialization of youth and the cradle-to-prison pipeline.
My curriculum vitae is attached. (See Attachment A.) | have published multiple law review
articles and shorter works, including the seminal article on the use ofrap lyrics as evidence in
criminal trials, which courts nationwide have cited. My 2019 book, “Rap on Trial: Race, Lyrics
and Guilt in America,” has received national attention. I also work as an independent consultant
in criminal cases across the country. | have consulted or advised in more than fifteen criminal
cases. | have conducted numerous trainings for the defense bar.

3) After reviewing the above-mentioned sources in this case, it is my opinion that
Gary Bryant’s convictions were premised on racially discriminatory stereotypes, language and
imagery. As evidenced by the prosecution’s use of rap music lyrics in Gary Bryant s trial, the
prosecution utilized racially coded and inaccurate assumptions ofrap music as criminal
confessions and autobiographies and stereotypes of Black men as inherently dangerous criminals
to secure Gary Bryant’s conviction.

4) “Rap music” may be defined simply as “a form of rhymed storytelling
accompanied by highly rhythmic, electronically based music.” (Tricia Rose, Black Noise: Rap
Music and Black Culture in Contemporary America (2004).)

a) Bom in the late 1970s, rap music and hip hop originated in the margins as

a social, political and artistic movement that emerged in response to the dire conditions

facing residents in the South Bronx, New York, and provided a way to counter the





10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

poverty, violence, fear and despair that residents endured on a daily basis. Rap music s
potential for commercial success became apparent in 1979 with the success of Rapper s
Delight by the Sugarhill Gang, the first rap song to cross over to pop music charts.

b) Today, rap has exploded in popularity. It is part of a multibillion-dollar
industry that has had a lasting effect on the American economy. Rap is present in music,
television, film, sport, fashion, dance and marketing. Alongside this commercial success
has also come critical acclaim. Rap lyrics are included in numerous literary anthologies,
taught at major universities and acknowledged by the most traditional institutions for
their imagination and sophistication. In 2018, for example, Kendrick Lamar, one ofrap s
most commercially successful artists, won a Pulitzer Prize in Music for his album
DAMN., which the Pulitzer committee described as a “virtuosic song collection unified
by its vernacular authenticity and rhythmic dynamism that offers affecting vignettes
capturing the complexity of modern African American life. (Pulitzer Prizes, The 2018
Pulitzer Prize Winner in Music: DAMN., by Kendrick Lamar (2018)
<https://www.pulitzer.org/winners/kendrick-lamar> [as of May 18, 2021].)

C) Modem rap music is a rich and complex art form. It is not simply rhyming
poems or declarative sentences, but rather a highly sophisticated craft deserving of
careful analysis. Even the most irreverent or rebellious songs follow a complicated set of
rules and conventions. Some of the most important features ofrap music as an art form
features that span all varieties ofrap, including what has come to be known as “gangsta
rap”__are its emphasis on rhymes and beats, its sophisticated wordplay, its use of
exaggeration and its reliance on repetition. Shakespeare wrote in the iambic parameter,

meaning that there were five metrical feet per line. In rap, with four beats per bar, the
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fourth beat marks the end of the bar and the end ofthe line. Artists are highly focused on

form, choosing words not merely for their meanings and connotations but also for their

place in the meter and rhyme scheme ofthe song.

5) Over the last 30 years, it has become common practice for prosecutors to use rap
lyrics as criminal evidence. United States v. Foster (7th Cir. 1991) 939 F.2d 445 is one ofthe
earliest cases whose written opinion discusses lyrics being used at trial. Soon after, California
became the epicenter for this practice, which remains true today. To date, | have identified more
than five hundred cases in both state and federal courts nationwide involving rap lyrics as
criminal evidence, and | believe this is merely the tip ofthe iceberg. Most commonly, such
evidence is admitted as proof ofthe defendant’s subjective state of mind (e.g., motive, intent,
knowledge) or confession regarding an element of the charged offense. It is often used in
alleged gang-related cases.

6) Numerous academics have identified the use ofrap music lyrics in a criminal
prosecution to raise serious evidentiary and provocative normative issues, including.

a) The impact of unconscious racism on the rules of evidence and the
criminal adjudicatory process. (See Charles Lawrence, The Id, The Ego, and Equal
Protection: Reckoning with Unconscious Racism (1987) 39 Stan. L.Rev. 317.)

b) Whether group to individual evidentiary character inferences are
appropriate. (See Tillers on Evidence and Inference, Rap Expert, the Social Mores of
Rappers (2006) <http://tillerstillers.blogspot.eom/2006/> [as of May 27, 2021]
[(questioning “whether group-to-individual inferences are less odious as well as

inferentially less fragile when those inferences are mediated by, or based upon, a person's
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participation in the social mores of a sector of society such as ‘rappers’ or ‘composers of
rap music lyrics’].)

c) The ethical use of stereotypical narratives and imagery in constructing a
case theory. (See Sheri Lynn Johnson, Racial Imagery in Criminal Cases (1993) 67 Tul.
L.Rev. 1739.)

d) Whether principles of free expression should prevent the admissibility of
criminal evidence. (See Michael Dorf, The Admissibility of Violent Rap Lyrics (2006)
<http://www.dorfonlaw.Org/2006/1 2/admissibility-of-violent-rap-lyrics.html> [as of May

28, 2021].)

7) Reliance on rap music lyrics by prosecutors as criminal evidence is not by

accident. Rather, it is the result of intentional institutional decisions by federal and state

prosecuting agencies in which the use of rap music lyrics has been prioritized as a racialized

narrative framework for criminalizing defendants:

a) Excerpt from a training newsletter issued by the United States Department
of Justice for its Assistant United States Attorneys:

i) “In today's society, many gang members compose and put their
true-life experiences into lyrical form .... Law enforcement officials must remain
mindful of... the opportunities to obtain inculpatory evidence in gang-related
investigations and cases.” (Donald Lyddane, Understanding Gangs and Gang
Mentality: Acquiring Evidence ofthe Gang Conspiracy (2006) at pp. 1,8.)

b) Excerpt from manual produced for the National District Attorneys

Association pursuant to a grant from the Bureau of Justice Assistance, United States

Department of Justice:



http://www.dorfonlaw.Org/2006/l_2/admissibility-of-violent-rap-lyrics.html
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i) “Will the Real Defendant Please Stand Up? Perhaps the most
crucial element of a successful prosecution is introducing the jury to the real
defendant. Invariably, by the time the jury sees the defendant at trial, his hair has
grown out to a normal length, his clothes are nicely tailored, and he will have
taken on the aura of an altar boy. But the real defendant is a criminal wearing a do
rag and throwing a gang Gang evidence can take a prosecutor a long way
toward introducing that jury to that person. Through photographs, letters, notes,
and even music lyrics, prosecutors can invade and exploit the defendant’s true
personality. Gang investigators should focus on these items of evidence during
search warrants and arrests.” (Alan Jackson, Bureau of Justice Assistance, U.S.
Dep’t of Justice, Am. Prosecutors Research Inst., Prosecuting Gang Cases: What
Local Prosecutors Need to Know (2004) ap. 15-16; italics added.)

c) Explicit in the abovementioned training materials is the notion that
prosecutors may use rap music evidence to depict Black defendants as the scary do
rag” wearing, violent criminals they “tmly” are. Such a strategy is clearly premised on
racial stereotypes of Black men that research has shown to be endemic to the criminal
justice system.

d) Notably, the prosecutor in the instant case utilized this very strategy. In
relying on Gary Bryant's rap music lyrics, and that of his codefendant, as well music
videos and Facebook photographs of Gary Bryant, including one in which he is shirtless,
making a “B” hand symbol, and literally wearing a “do rag,” (People’s Exhibit 165), the

prosecution took advantage of deep-seated, one-dimensional and dehumanizing
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stereotypes of Black men as criminal -- stereotypes that often resonate with jurors’

conscious and unconscious biases.

8) Moreover, the admission of defendant-authored lyrics is often founded on several
implicit and occasionally explicit misconceptions about rap, including that: (a) creating,
interpreting and understanding rap lyrics is not a subject requiring specialized knowledge; (b) rap
lyrics should be literally understood; and (c) rap music lyricists depict accurate, truthful, and
self-referential narratives. These assumptions run contrary to the conventions of rap music.

9) Courts routinely admit rap music evidence without foundational evidence
pertaining to the cultural context and conventions of rap, which should be provided in the form
of subject-specific expert testimony. Once this evidence is admitted, jurors have been permitted
to evaluate rap lyric evidence without accurate information on rap music construction and
context, which only augments its discriminatory effect.

a) Courts often characterize defendant-authored lyrics as autobiographical
statements that are inculpatory or confessions of criminal conduct rather than art. To the
contrary, when viewed in light of social constraints and artistic conventions, rap music
lyrics may falsely or inaccurately depict the occurrence of events, just as any other form
of creative writing. Rappers are dissimilar to autobiographers, journalists or diarists, who
are constrained by writing conventions that mandate truthful and accurate statements.
Instead, rap artists are more akin to fiction writers. Rap music lyrics consist of
constructed images, metaphor, braggadocio or exaggerated storylines and claims that may
rely on or incorporate the author’s experiences and that of others. The presentation ofrap

music lyrics as autobiographical evidence in a criminal trial often exposes jurors to what

may be likened to false confessions.
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10)  The use of defendant-authored music as criminal evidence is a highly prejudicial

practice effectively reserved for rap music only. To date, research has identified only one case

involving defendant authored lyrics admitted into evidence that did not appear to be rap music

(See State v. Koskovich (N.J. 2001) 116 A.2d 144.)

a) In my research, | have found no cases in which country music was used in
a criminal trial in the manner in which rap is. Despite similar themes between rap and
country, e.g., themes of sex, drug or alcohol abuse, poverty and violence, courts do not
treat country lyricists, even those who live an outlaw lifestyle or promote an outlaw
image, as ifthey are making statements about their actual beliefs, intent or conduct. This
reflects the differential treatment ofrap versus country music in society more generally.
For example, it is widely accepted that Johnny Cash was never incarcerated at Folsom
Prison and did not shoot a man simply to watch him die, despite his lyrics indicating
otherwise. (Johnny Cash, Folsom Prison Blues (Sun Records 1956).) As a few additional
examples, the lyrics of opera, Appalachian ballads, and heavy metal are also saturated in
themes of violence and misogyny.

b) Similarly, 1 have found only a few criminal cases in which heavy metal or
death metal lyrics were introduced as evidence, but there were notable differences, such
cases did not involve law enforcement offering their interpretation ofthe lyrics; the
defendants were listeners of the music, not authors; and the music was offered as
evidence of a “bad influence” on the defendant, not as a confession. The differential
treatment of rap music and artists versus country and metal can be attributed to race. (See
Carrie B. Fried, Bad Rap for Rap; Bias in reactions to Music Lyrics, Journal ofApplied

Social Psychology 26, no. 3 (1996) p. 2135-46; Carrie B. Friend, Who is Afraid of Rap?
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Differential Reactions to Music Lyrics, Journal ofApplied Social Psychology 29 no. 4

(1999)p.705-21.)

11) It is my opinion that the admission of rap music and videos generally, and
defendant-created rap music and videos specifically, introduced racially coded and
discriminatory stereotypes about rap music and Black men that prejudiced the jury in Gary
Bryant’s trial.

a) The prosecution improperly relied on music videos of rap music lyrics

authored by Gary Bryant, Mr. Jackson and other local artists. {See People’s Exhibit 171

172.) The prosecution also introduced four Facebook posts by Gary Bryant containing

self-authored rap music lyrics. {See People’s Exhibits 160, 189, 190, 188.) Research on

biases about rap music indicate that the use ofthis art form as criminal evidence is highly
inflammatory and implicates racial stereotypes.

i) In one study, Stuart Fischoffprovided four different groups of
participants with lyrics and biographical information about a hypothetical African
American man. (Stuart Fischoff, Gangsta’ Rap and a Murder in Bakersfield,
Journal ofApplied Social Psychology 29 no. 4 (1999) p. 795-805.) Only some
groups were told that the hypothetical man was on trial for murder and/or that he
authored the lyrics. The sample lyrics including lines such as “I’d die before / my
dick starts to fizz / pulled it out / and my head smelled like fish / rush to the
shower / to wash my dick.” Fischoffthen asked participants for their perceptions
ofthe man, for example, whether he was caring or uncaring, selfish or unselfish
etc.) The results demonstrated that participants were significantly prejudiced by

the lyrics. In the minds ofparticipants “nice males don’t write ugly lyrics and that
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males who do are definitely not nice.” As such, the participants were significantly
more likely to find that the hypothetical man committed murder. Whafs more,
Fischoff found that exposure to the lyrics evoked a negative reaction that was
more intense than the reaction to being told the young man was on trialfor
murder.

i) In another study, researcher Carrie B. Fried presented lyrics by the
Kingston Trio, a 1950s folk/pop band. (Carrie B. Fried, supra, Bad Rap for Rap:
Bias in reactions to Music Lyrics, Journal ofApplied Social Psychology 26, no. 3
(1996) p. 2135-46.) She removed all identifying information from the lyrics and
did not tell the participants the genre of music. She showed each group a headshot
picture of a person they were told was the artist and nothing else. One group
received an image ofa young white man and the other of a young Black man.
Results showed that the participants response to the same lyrics was significantly
more negative when they believed the artist was Black.

iii) In a 1999 study, Fried expounded on her earlier findings. She
presented two groups ofpeople with an identical set ofviolent lyrics, taken from a
Kingston Trio’s song called “Bad Man’s Blunder.” The lyrics included passages
such as, “Well, early one evening | was roamin’ around /1 was feelin’ kind of
mean, | shot a deputy down / Strolled along home and | went to bed / Well, | laid
my pistol up under my head.” Instead of showing the groups a photograph. Fried
told one group that the lyrics belonged to a country song and the other group that
the lyrics were from a rap song. Once again. Fried found that participant

responses were significantly more negative when the lyrics were represented as

10
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rap, revealing, “the same lyrical passage that is acceptable as a country song is
dangerous and offensive when identified as a rap song.” She affirmed the racial
dimension as well, finding that while country music is traditionally associated
with white performers, rap “primes the negative culturally held stereotypes of
urban Blacks.” (Carrie B. Friend, supra. Who is Afiraid of Rap? Differential
Reactions to Music Lyrics, Journal ofApplied Social Psychology 29 no. 4 at p.

715-716.)

b) The sense that rap music is threatening or dangerous reflects widely held

stereotypes about Black people more generally. The prosecution s argument that Gary
Bryant’s rap music evidenced his criminal and gang activity commumcated racially

coded dog whistles to the jury that undoubtedly triggered implicit bias.

i) Implicit bias is the presence of unconscious stereotypes that can be
activated by language, imagery and other triggers. Importantly, implicit bias has
nothing to do with malicious intent. It operates at a subconscious level and exists
irrespective of a person’s express beliefs or intent. Research shows that people of
all ideological stripes harbor implicit bias. Importantly, implicit bias is far more
pervasive than explicit bias.

i) Stereotypes are not inherently negative. Rather, they are
neurological shortcuts used to categorize and process information. The problem
lies in the reliance on stereotypes regardless of whether or not they accurate.

Research has proven pervasive anti-Black implicit bias based on several untested
and demonstrably inaccurate stereotypes of Black men as threatening, dangerous,

and in need of control.

11
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i) For example, people a.re more likely to attribute violent intent to
Black people compared to white people. A 2002 study asked participants to play a
video game with a target subject. Participants were asked to determine ifthe
target subject was armed and if so, to shoot the target. Researchers presented
white and Black subjects and measured participants’ response time. Results found
participants were faster to shoot the armed subject ifhe was Black and faster to
decide not to shoot if the unarmed subject was white. (Joshua Correll, Bernadette
Park, Charles M. Judd, and Bemd Wittenbrink, The Police Officer’s Dilemma:
Using Ethnicity to Disambiguate Potentially Threatening Individuals, /owmal of
Personality and Social Psychology 83, no. 6 (2002) p. 1314-29.)

iv) Black people are stereotyped as criminal. In a 2000 study,
researchers presented participants with a series of male names, some more likely
to be associated with white/European men (e.g. Frank Smith or Adam McCarthy)
and others more likely to be associated with African American men (e.g. Tyrone
Washington or Darnell Jones). Participants were told the names might appear
familiar because they appeared in the media and were then asked to determine
which names were associated with criminals versus non criminals. In the end,
people “remembered” 1.7 times as many Black names as criminal versus white
names. (Mahzarin R. Banaji and R. Bhaskar, Implicit Stereotypes and Menlwry.
The Bounded Rationality ofSocial Beliefs in Memory, Brain and Belief (2000)
p.139-75.)

V) Racial stereotypes play a key role in sentencing disparities. In one

study of cases involving white victims, defendants who were seen as more

12
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stereotypically Black in appearance—per skin tone, hair, facial features or any
other feature the participants chose to consider were more likely to be sentenced
to death. (Jennifer Eberhardt et al.. Looking Death Worthy: Perceived Stereotypes
ofBlack Defendants Predicts Capital Sentencing Outcomes (May 2006)
Psychological Science, pages 383-86.) In 2017, the U.S. Sentencing
Commission’s report found that Blaek Americans receive consistently longer
sentences than white defendants. (Glenn R. Schmitt et al.. Sentencing
Commission, Demographic Differences in Sentencing: An Update to the 2012
Booker Report (2017) p. 2.)

12)  The prosecution’s gang expert Officer Hoffman laid the foundation for the
introduction of Gary Bryant and Mr. Jackson s rap music, despite no knowledge or training on
the conventions of rap music, popular music, popular culture, African American culture, or
African American vernacular English. Indeed, in my research | have yet to uncover a prosecution
witness who has sufficient experience, training, or knowledge in rap music and related topics to
offer reliable testimony. Instead, prosecutors routinely rely on their gang experts. It is my
opinion that Officer Hoffman should not have been permitted to testify regarding rap music on
account of his dearth of expertise regarding this distinct and specialized topic. Officer Hoffinan
was not equipped to testify as to the meaning and significance ofrap music, and less so Gary
Bryant’s or the co-defendant’s rap music lyrics. His testimony was premised on inaccurate tropes
ofrap music and ignorance as to the cultural, artistic and linguistic characteristics ofthe art form.

His conclusions were not based on any reliable principles or methodologies pertinent to

understanding rap music.

13
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a) Despite the present-day ubiquity and popularity ofrap music, the
existence and use of methods governing lyrical composition are not part ofthe public’s
everyday learning and experience. In the words of legendary hip hop producer DJ
Premier, “Ifyou don’t know how to listen to it...it doesn’t make sense.” (Something from
Nothing: The Art of Rap (Jolly Good Films, 2012).) In considering the utility ofrap
music lyrics us criminal evidence it is critical to consider the social constiaints and
artistic conventions governing the art form:

i) Commercialization. As a result of rap’s commercial success, tmth,
accuracy and authenticity give way to monetary aims and a monolithic image of
rappers as violent, dmg-involved, misogynistic thugs and criminals. Images and
lyrics are constmcted to sell a commercially viable and entertaining product.
Thus, distinguishing tmth is not a straightforward proposition. Moreover, amateur
and aspiring lyricists model what they hear and see from mega stars and adopt
images designed to facilitates commercial success in the mainstream.

i) “Keeping it Real.” This tenet has no singular meaning. It may be
understood as a rejection of simplistic rhymes lacking artistic sensibility or the
rejection of a sanitized palatable image that is easily digestible by white audiences
or something else. At its core, “keeping it real” is about an artist showing their
audience that they are “authentic,” which does not require the artist have actually
lived the content oftheir lyrics. It is a sensibility, a presentation, that “does not
disallow fiction, imaginative constmctions, or hip hop’s traditional journey into

myth.” (Imani Perry, Prophets ofthe Hood 112 (2004) p. 87.)

14





iii) Poetics. Like other art forms, rap lyrics have their own artistic and

poetic conventions, including collective consciousness, metaphor and boasting

and first-person narrative.
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A) Rap lyricists are permitted to integrate the experiences of
the author alongside the experiences of others or alongside complete
fictions. Hip hop is understood to be an art bom out ofthe collective, often
universal experiences of Black Americans; thus, the integration of
individual and communal experiences is commonplace. These shared
experiences translate into a ubiquity of themes, language, images and story
lines that include one’s personal experiences as well as the witnessing of
another’s hardships. Lyrical content may be presented as local and
personal but is often instead universal and generalizable.

B) Metaphor is key in rap music lyrics, including expressions
ofhope and positivity, as well as despair and destmction. For example,
homicide is a frequently used metaphor in which violence may be used to
symbolize power, courage and superiority of one’s verbal dexterity.
Weapon references, especially firearms, are often frequently used as
symbolism for the microphone, the tool with which defeat of one’s
opponent takes place.

C) Narrative is fundamental to rap. Rap derives from oral and
literary traditions ofthe Black community and the narrative form,
especially first-person narrative, is the classic form oflyrics. The goal of

narrative is frequently to tell “outrageous stories that stretch and shatter
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credibility, overblown accounts about characters expressed in
superlatives. — (Perry, supra, p.77.) Moreover, role playing is a crucial
piece of narrative. Artists frequently use larger-than-life hyperbolic
personas, sueh as the outlaw, thug, gangster, pimp, Hollywood-style
mafioso, drug-dealer and hustler. Just as authors create a narrator or actors
play arole, rappers create charaeters, identities that are distinct from their
own, often signaled with a stage name. As renowned rapper Jay-Z puts it,
“The art ofrap is deceptive.. .great rap retains mystery.” {See Jay-Z,

Deeoded (2010) p. 162.)

13)  Officer Hoffman testified that rap musie lyrics should be interpreted as literal and
truthful confession of criminal and gang activity. His uninformed, unfounded, and unreliable
testimony primed the all non-Black jury’s implicit biases towards Black men as inherently
dangerous and infused discrimination into its assessment of Gary Bryant’s alleged commission
ofthe charged crimes and membership in a criminal street gang.

a) Officer Hoffinan testified that Gary Bryant’s use of the phrase “Broad

Day” and display ofa “B” hand sign constituted “verbally showing his affiliation with the

Broad Day criminal street gang and throwing up the hand signs.” (7 RT 1221; 18-24; 7

RT 1222:1-4; People’s Exhibit 172.) Offieer Hoffman asserted that Gary Bryant’s use of

the phrase “Pueb-loaded” meant he carried a gun, but simultaneously admitted it could

also be a reference to another rapper featured in the video who went by the stage name

“Gallo Pueb-loaded.” (7 RT 1222:9-13; People’s Exhibit 172.)

b) Mention ofthe name “Randall” was said to be “Randall Wilson,” alleged

leader of Broad Day’s rival gang, BDK, once again, without basis. (7 RT 1230:1-3.) A
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lyric in which someone says, *come outside was inexplicably framed as a challenge to

rival gang members to “come outside and stop forcing them to go [sic] and look for their

rivals.” (7 RT 1231:11-13.)

c) Officer Hoffman testified that “everything 1 do Broad Day nigga” meant

“everything he does, or his life revolves around the Broad Day criminal street gang. (7

RT 1232:20-21.) The lyric “threw a couple pops out and a drive-by shift’” signified to

Officer Hoffman, “mocking their rivals, saying that their rivals are scared, and when they

do shoot at Broad Day, they hide and shoot quickly.” (7 RT 1233:25-28; 1234:1-2.) “You

know we're going to slide today” equated to “taking action against some ofthese rivals
or agang’s rivals.” (7 RT 1334:11-13.) He testified that “geeked up” means “being armed
with firearms.” (7 RT 1236:20-23.) And, “We’re going to slide today,” was interpreted as

“violent action, committing a violent offense against someone srivals. (7 RT 1324.11-

13-15.)

14) In his testimony. Officer Hoffman was permitted to define for the jury slang terms
used in the rap music lyrics, despite no knowledge, training or expertise in popular culture,
African American Culture or African American Vernacular English. It is my opinion that Officer
Hoffman’s interpretation of slang lacked foundation and was based, either in whole or in part, on
guesswork and racial stereotypes. This opinion is buttressed by Officer Hoffinan s assertion that
the etymology of his interpretation ofthe phrase “lay a demo” could not be traced because it was
*“a slang term,” which conveyed to the jury the racially discriminatory implication that Black
slang is primitive and unsophisticated. (7 RT 1274:7-13.) To the contrary, African American

Vernacular English is the result of a complex and rich dialectical history with well-documented

linguistic patterns.
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a) Officer Hoffinan asserted that Mr. Bryant’s use of “laying a demo” is “a
slang term for committing a shooting” and “Lo Mob indicates Gary Bryant s affiliation
with the “Lo Mob” gang. (7 RT 1264:6-16; 7 RT 1264:1-5; People’s Exhibit 160.) As
Officer Hoffman admitted on cross examination, the phrase “lay a demo’” most
commonly means to record a music tape. (7 RT 1274:7-13.) He was unable to indicate
where he had heard the phrase used to mean a shooting. (7 RT 1274:7-13.)

b) Officer Hoffman asserted that the phrase “selling candy” meant selling
drugs. (7 RT 1223:11-12; People’s Exhibit 171) He opined that “I’ve got goons
everywhere.. .Bitch, we can go to war was definitively bragging about having fellow
gang members in a lot of places and saying he can go to war with his rivals.” (7 RT
1226:20-22.) He asserted the phrase “fucking with the gang, get your fucking melon
split” was “a warning to a rival that anybody who messes with the Broad Day gang will
get.. .their head split open.” (7 RT 1230:9-13.)

15)  Critically, the prosecution’s use of Gary Bryant’s rap music lyrics resulted in the
introduction ofracial epithets into the courtroom. There is no place for prosecutors to use the n-
word at trial, yet in quoting lyrics, the prosecutor used the n-word multiple times both during his
direct examination of Officer Hoffman and in his cross-examination of Gary Bryant. The impact
on the jury of seeing a powerful white prosecutor directly use the n-word while questioning a
Black defendant was dehumanizing and significantly prejudicial to Gary Bryant. (See 7 RT
1221:22-23 [*“Q: And did you hear him say: “You know its in the Broadday camp nigga?”]); (7
RT 1235:27-28 [“Q: ‘check them papers, nigga,” what is that in reference to?’]); (8 RT 1588 16-
17 [**I love niggas that bump their gums about this my spot,” what are you talking about?”].) In

answering the prosecution’s questioning. Officer Hoffinan used the n-word in his answer. (7 RT
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1264:4-6 [““And I’'m still reppin this real shit.. .hollin fiick niggaz from my hood you niggaz aint
bout it bout it like Master P yall niggaz soft...”].)

16)  Moreover, the evidentiary and normative issues with the prosecution’s use of
Gary Bryant’s rap music lyrics are exemplified by Gary Bryant’s testimony. Gary Bryant
testified to the subjective meaning of his lyrics and, consistent with the conventions ofrap, he
indicated that they were not autobiographical criminal confessions, but merely creative writing
laced with metaphor, hyperbole, character development and braggadocio. It is my opinion that
Gary Bryant exhibited expertise and familiarity with the history, culture and conventions ofrap
music, such that his testimony regarding his authored music was credible.

a) Gary Bryant testified that his use of “Broad Day” was not in reference to
the alleged gang. It was a popular music term that he used in his music to represent
positivity. (8 RT 1528:10-15.) He also explained that there was a local music label that
used the name “Broad Day.” (9 RT 1678: 24-28.)

i) In fact, the phrase “Broad Day” is popular in hip hop, and Mr.
Bryant correctly identified that the term has been used by several famous
rap artists, such as Notorious B.I.G., Tupac, Soulja Boy, Jay-Z and LL
Cool J. (8 RT 1529:4-6.)

b) Gary Bryant explained that his use of “Lo Mob” references the El Pueblo
neighborhood and housing projects in Pittsburg and is commonly used by residents as a
term of pride and perseverance. (8 RT 1526:3-8 [“It represents the area where me and
several other people ([sic] grew up through certain struggles.. .a place that were not
ashamed of, that builds a better character.. .that we [sic] express through the art of

music].) “Lo” stands for loved ones lost to death or incarceration and “Mob” stands for
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“My Other Brother,” a term of endearment representing shared hardships among
community members, such as parents addicted to drugs. (8 RT 1526.21-25.) Gary Bryant
did not mean “mob” as in a criminal gang, but as in a “group. (8 RT 1527:7-8.)

i) Based on my research, | am aware that the term “Mob” as used in

rap music is often an acronym with multiple meanings and has been used

by several popular hip-hop groups in the same manner as Gary Bryant’s

use. Another common usage is “Money Over Bitches.”

C) The prosecution alleged that Gary Bryant’s reference to the “the real 10”

and “y’all not ready for me nor the gang” referenced the Broad Day gang. (8 RT 1589:5-
26; People’s Exhibit 188.) Gary Biyant explained that his use of “the real 10” was a
reference to the neighborhood in which he grew up and “gang” was used to mean “the
fellas.” (8 RT 1590:15-19.) He indicated the lyrics were in response to another artist’s

“dis song.” (8 RT 1588:18-21; 1591:10-15.)

i) Dis songs, in which one artist antagonizes another for the sake of
drama, plays a central role in hip hop.

i) Gary Bryant’s testimony was consistent with this academic
understanding. (8 RT 1531:9-23.) He explained the aggressive tone
depicted in some of his music is customary to a dis track and in no way
indicative ofany real threats. (8 RT 1531:24-28; 1532 [“It’s just an image,
that’s all it is...Most people act like that. You’ll see them later on that day,
they’ll probably be out watering the garden or something”].) He explained,
“I could even say something violent in a track, but it necessarily isn’t the

truth behind what’s happening.” (8 RT 1531:10-15.) Rap greats such as
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Nas, Jay Z, Tupac and Notorious B.LG. saw their careers skyrocket
following particularly artful dis songs. (8 RT 1531:20-23.)

17) It is my opinion that Gary Bryant should have been permitted to testify more

extensively regarding rap culture and conventions. The court’s multiple instances of exclusion of
this type oftestimony from Mr. Bryant left the jury with an incomplete, inaccurate, and racially

discriminatory understanding of the meaning ofrap music and lyrics.

a) The prosecution repeatedly objected and the court sustained objections
that barred Gary Bryant from testifying in depth about his knowledge of, use of, and
expertise in rap culture and applicable conventions, [e.g., “[H]ave you seen in popular
culture the use of “mob” in relation to communities or music?” (8 RT 1527:9-15); “And
is Broad Day a term that is unique to The Lo or is it a term used in popular music
culture?” (8 RT 1528:24-28); “Do you know anyone who has made substantial money,
risen basically out ofthe low income neighborhood, through music?” 8 RT 1536:4-9;
“And his group using the term ‘Mob Figgas,’ is that a gang reference or what we re
talking about earlier the use in music of that terminology?” (8 RT 1538:15-20); “And are
you aware of people who have written rap songs describing violent crime that you know
for certain they did not actually commit?” (8 RT 1539:21-26); “Are you influenced by
mainstream popular rap and hip hop that uses this dynamic of violent imagery that may
not be actually genuine?” (8 RT 1539:28-1540:5); “There’s a real popular thing right now
called drill music where people do talk about violent imagery.. (8 RT 1540:14-20.)]

18) On account of the prosecution’s use of defendant-authored rap music lyrics and

videos, it is my opinion that Gary Bryant’s convictions were predicated on racially coded and

discriminatory language. The jurors in Gary Bryant’s case were repeatedly exposed to rap lyrics
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written by African American men that the prosecution and Officer Hoffman categorized as

tmthful confessions ofviolent criminal conduct. Such categorizations were not based on valid or

credible analytical frameworks of rap music, but highly inflammatory and prejudicial stereotypes

ofrap and Black men.

I declare under penalty of perjury that the statements above are true and correct to the

best of my knowledge.

Executed on June 1, 2021

Andrea L. Dennis
John Byrd Martin Chair of Law
University of Georgia
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ACADEMIC APPOINTMENTS
University of Georgia School of Law, Athens, GA

Associate Dean for Faculty Development Summer 2020-present
John Byrd Martin Chair of Law Spring 2019-present
Professor Fall 2017-Fall 2018

Associate Professor

Courses Taught:

Law School Service:

University Service:

Fall 2010-Spring 2017

Criminal Law

Evidence

Family Law

Children in the Legal System
LaAvyering for Children (seminar)
Criminal Procedure Il

Criminal Defense Practicum Director Hiring Committee (2019-2020)
Admissions Committee (2017-2020)

Chair, Faculty Recruitment Committee (2015, 2016, 2017)
Family Violence Clinic Director Hiring Committee (2015)
Dean Search Committee (2014)

Student Affairs Committee (2014, 2015)

Academic Affairs Committee (2013, 2014)

Faculty Recruitment Committee (2012, 2013, 2020)
Promotion and Tenure Committee (2012, 2018)

Faculty Colloquium Committee (2010-2013)

Advisor, Street Law (2020-present)

Advisor, Georgia Law Review (2019-present)

Advisor, Family Law Society (2014-present)

Advisor, Phi Alpha Delta (2012-present)

Advisor, Black Law Students Association (2011-present)

Chair, Promotion and Review Committee, Professional and Applied Studies (2019)
Member, Promotion and Review Committee, Professional and Applied Studies

(2017, 2018)
Member, Undergraduate Admissions Conduct Advisory Committee (2013-present)
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Professional Service:

Community Service:

Reporter, Uniform Law Commission, Study Committee on the Criminalization of
Student Discipline (Fall 2020-present)

Member, Multi-state Essay Examination Committee, National Conference of Bar
Examiners (2019-present)

Member, AALS Minority Section, Executive Committee (2018-2020)

Member, Program Committee, Lutie A. Lytle Black Women Law Faculty Workshop
(2017, 2020, 2021)

Peer Reviewer, Continuum (Summer 2020); NYU Press (April 2020); The
Cambridge Law Journal (February 2020); Journal ofExperimental
Criminology (Summer 2018); American Music (Spring 2013)

Secretary, Board of Directors, Project Safe Inc. (2019-2020)

Member, Board of Directors, Project Safe Inc. (2016-present)

Member, Board of Directors, Athens Neighborhood Health Center (2013-2018)
Member, Board of Directors, Athens Area Homeless Shelter (2011-2015)

University of Kentucky College of Law, Lexington, KY Fall 2006-Spring 2010

Assistant Professor

Courses Taught:

Teaching Award:

Criminal Law

Criminal Trial Process

Criminal Law and Procedure Seminar
Children and the Law

Family Law

2010 University of Kentucky Alumni Association Great Teacher

University of Maryland School of Law, Baltimore, MD Spring 2002-Spring 2003, Spring 2004

Adjunct Professor

Courses Taught:

BOOKS

Legal Analysis, Writing and Research Il, 111

Rap on Triat (With Erik Nielson) (The New Press 2019)

Awards

e Winner, Hugh M. Hefner Foundation, 2020 First Amendment Award (October 2020) (book

publishing category)
e Finalist, Library of Virginia, 23™*" Annual Literary Awards (October 2020) (non-fiction

category)

Reviews and Media
e Spearit, The New Rap Sheet: Prosecuting Crimes, Chilling Free Speech, JubiCATURE, Bolch

Judicial Institute, Duke Law (September 2020), https://iudicature.duke.edu/articles/the-new-
rap-sheet-prosecutina-crimes-chilling-free-speech/



https://iudicature.duke.edu/articles/the-new-rap-sheet-prosecutina-crimes-chilling-free-speech/

https://iudicature.duke.edu/articles/the-new-rap-sheet-prosecutina-crimes-chilling-free-speech/
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Lee Ballinger, Rap on Trial: Rap provides a connection between countless people regardless

ofrace, age, or gender, CounterPunch (July 20, 2020),
https://www.counterpunch.ora/2020/07/20/rap-on-trial/

Tyler Bunzey, Rappers are ‘Products Made to Crumble A Review ofRap on Trial: Race,
Lyrics and Guilt in America, NEW BLACK MAN (IN EXILE) (Feb. 12, 2020) (review),
https://www.newblackmaninexile.net/2020/02/rappers-are-products-made-to-crumble.html
Book “Rap on Trial: Race, Lyrics, and Guilt in America” Examines Double Standard in
CriminalJustice, BLACK STARNEWS (Nov. 19, 2019) (review),
http://www.blackstamews.com/entertainment/music/book-%E2%80%9Crap-on-trial-race-
Ivrics-and-guilt-in-america%E2%80%9D-examines

RAP ON Trial, Boston Review (Nov. 8, 2019) (book excerpt), http://bostonreview.net/arts-
societv/erik-nielson-andrea-I-dennis-rap-trial

Joel Anderson, et al.. Using Rap Lyrics as Criminal Evidence, Slow Burn, Season 3, Bonus
Episode 2: Biggie and Tupac, SLATE (Nov. 6, 2019) (interview),
https://slate.com/podcasts/slow-bum/s3/biggie-and-tupac/e2+/slow-burn-season-3-episode-2
Jenny Hamilton, Rap on Trial, BookLIsT (Nov. 1, 2019) (review),
https://www.booklistonline.com/Rap-on-Trial-Race-Lvrics-and-Guilt-in-America-Andrea-L -
Dennis/pid=9724193

Mahnaz Dar, Spotlight: Erik Nielson and Andrea L. Dennis, LIBRARY JOURNAL

(Oct. 1, 2019) (interview).

Genevieve Williams, Review: Rap on Trial: Race, Lyrics, and Guilt in America,

LIBRARY Journal (Oct. 1,2019) (review).

Lauren Sonnenberg, Rap on Trial: How an Art Form Became a Courtroom Weapon, THE
Crime Report (Sept. 11, 2019) (interview), https://thecrimereport.org/2019/09/11/rap-on-
trial-how-an-art-form-became-a-courtroom-weapon/

Speaking Engagements

Panelist (non-fiction category), Library of Virginia, 23** Annual Literary Awards
(October 15, 2020)

Kiwanis Club of Monterey, CA (August 12, 2020)

Brooklyn Historical Society (June 16, 2020)

Malaprop’s Bookstore/Cafe, Asheville, NC (Mar. 5, 2020)

A Capella Books and Jimmy Carter Presidential Library, Atlanta, GA (Mar. 3, 2020)
Bushoys & Poets, Washington, DC (Feb. 19, 2020)

University of Georgia Law, Athens, GA (Jan. 30, 2020) (with Dr. Bettina Love, UGA
College of Education)

Avid Bookshop, Athens, GA (Nov. 12, 2019)

Trainings

(In)admissibility ofRap Lyrics, Other Artistic Expression, and Social Media as Evidence,
2020 National Juvenile Defender Center Leadership Summit (October 2020) (conference

workshop)
The Rising Prosecution ofRap Lyrics, The Justice Collaborative (Feb. 27, 2020) (webinar),

https://www.voutube.com/watch?v=InvF4QAgkDO0&feature=voutu.be
Criminalizing Language, 2019 Ohio Juvenile Defender Center Leadership Summit,
Columbus, OH (May 2019) (conference plenary session)



https://www.counterpunch.ora/2020/07/20/rap-on-trial/

https://www.newblackmaninexile.net/2020/02/rappers-are-products-made-to-crumble.html

http://www.blackstamews.com/entertainment/music/book-%E2%80%9Crap-on-trial-race-

http://bostonreview.net/arts-societv/erik-nielson-andrea-l-dennis-rap-trial

http://bostonreview.net/arts-societv/erik-nielson-andrea-l-dennis-rap-trial

https://slate.com/podcasts/slow-bum/s3/biggie-and-tupac/e2+/slow-burn-season-3-episode-2

https://www.booklistonline.com/Rap-on-Trial-Race-Lvrics-and-Guilt-in-America-Andrea-L-

https://thecrimereport.org/2019/09/11/rap-on-trial-how-an-art-form-became-a-courtroom-weapon/

https://thecrimereport.org/2019/09/11/rap-on-trial-how-an-art-form-became-a-courtroom-weapon/

https://www.voutube.com/watch?v=lnvF4QAgkD0&feature=voutu.be
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In Defense ofRap: The (In)admissibility ofArtistic Expression as Evidence, 2019 Ohio
Juvenile Defender Center Leadership Summit, Columbus, OH (May 2019) (conference

workshop)
Art as Advocacy, 2018 National Juvenile Defender Center Leadership Summit, St. Paul, MN

(October 2018) (conference panel)
In Defense ofRap: The (In)admissibility ofArtistic Expression as Evidence, 2018 National
Juvenile Defender Center Leadership Summit, St. Paul, MN (October 2018) (conference

workshop)

SCHOLARLY ARTICLES

Systemic, Racial-Justice Informed Solutions to Shift “Care "from the Criminal Legal System to the
Mental Healthcare System, Scattergood Foundation, Think Bigger Do Good (with Sarah Y. Vinson, MD)
(May 2021), https://www.scattergoodfoundation.org/Dublication/svstemic-racial-iustice-informed-
solutions-to-shift-care-from-the-criminal-legal"'Svstem-to-the-mental-health-care-
svstem/?publications=home&previous=5

Decriminalizing Childhood, 45 Fordham Urban Law Journal 1 (2017).
Criminal Law as Family Law, 33 Georgia State Law Review 285 (2017).

Black Contemporary Social Movements, Resource Mobilization, and Musical Activism, 79 Law &
Contemporary Problems 29 (2016).

Talk Don’'t Touch? Considerationsfor Children’'s Attorneys on the Physical Touch ofClients, 65
Catholic University Law Review 253 (2015).

Encouraging Victims: Responding to a Recent Study ofBattered Women Who Commit Crimes, 15
Nevada Law Journal 1 (2014) (with Carol E. Jordan).

A Snitch in Time: An Historical Sketch ofBlack Informing during Slavery, 97 Marquette Law Review
279 (2013).

Prosecutorial Discretion and the Neglect ofJuvenile Shielding Statutes, 90 Nebraska Law Review 341
(2011).

Collateral Damage? Juvenile Snitches in America’s “Wars” on Drugs, Crime, and Gangs, 46 American
Criminal Law Review 1145 (2009).

Reprinted in ADAM M. GERSHOWITZ, THE WIRE: CRIME, LAW, AND POLICY 372
(Carolina Acad. Press 2013).

Judicial Citation: State v. Monday, 257 P.3d 551 (Wash. 2011) (in dissent).

Poetic (In)Justice? Rap Music Lyrics as Art, Life, and Criminal Evidence, 31 Columbia Journal of Law
and the Arts 1 (2007).



https://www.scattergoodfoundation.org/Dublication/svstemic-racial-iustice-informed-solutions-to-shift-care-from-the-criminal-legal%22Svstem-to-the-mental-health-care-

https://www.scattergoodfoundation.org/Dublication/svstemic-racial-iustice-informed-solutions-to-shift-care-from-the-criminal-legal%22Svstem-to-the-mental-health-care-
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Reprinted in HIP HOP AND THE LAW: THE KEY WRITINGS THAT FORMED THE
MOVEMENT (Pamela Bridgewater, andre douglas pond cummings, & Donald Tibbs eds.,
Carolina Acad. Press 2015).

Judicial Citations:

e Youngv. State, No. 2540, SEPT.TERM,2017, 2019 WL 2881380 (Md. Ct. Spec.
App. July 3, 2019)

e Greggyv. State, No. 2307, SEPT.TERM,2017, 2019 WL 2881528 (Md. Ct. Spec.
App. July 3, 2019)

e Commonwealth v. Knox, 647 Pa. 593, 190 A.3d 1146 (2018)

e United States ofAmerica v. Williams, etal, 2017 WL 4310712 (N.D. Cal. Sept. 28,
2017).

e Jordan v. State, No. 2014-KA-00615-COA, 2015 WL 8142708 (Miss. Ct. App. Dec.
8, 2015) (in dissent).

e Bellv. Itawamba County School Board, 799 F.3d 379 (5th Cir. 2014) (en banc)

e Bell v. Itawamba County School Board, 11A F.3d 280 (5* Cir. 2014).

e State v. Leslie, 843 N.W.2d476 (lowa App. 2014).

e Lanev. State, 169 So.3d 1076 (Ala. Crim. App. 2013) (in dissent).

e Holmes v. State, 306 P.3d 415 (Nev. 2013).

e State v. Skinner, 2012 WL 3762431 (N.J. Super. Ct. App. Div. Aug. 31, 2012)

e Commonwealth v. Gray, 978 N.E.2d 543 (Mass. 2012).

e Hannahv. State, 23 A.3d 192 (Md. 2011).

Note, Because 1 am Black, Because 1 am Woman: Remedying the Sexual Harassment Experience ofBlack
Women, 1996 N.Y.U. Annual Survey of American Law 555 (1996).

ESSAYS and SHORTER WORKS
The Music ofMass Incarceration, ABA LANDSLIDE MAGAZINE (Nov/Dec 2020),
https://www.americanbar.ora/groups/intellectual property law/publications/landslide/2020-21/november-

december/music-mass-incarceration/

Good Cop-Bad Cop: Police Violence and the Child's Mind, 58 Howard Law Journal 811 (2015).

Teaching “The Wire”; Crime, Evidence, and Kids, 64 Journal of Legal Education 111 (2014).

GRANTS
Pilot Research Grant, Exploring Black Homeschooling in Rural Communities, UGA Office ofthe Provost,

Office ofResearch, Office of Institutional Diversity (awarded $2,860 - January 2021) (with Dr, Cheryl
Fields-Smith, UGA Mary Frances Early College of Education)

Research Conference Grant, Setting the Agendafor Research and Practice: Exploring the Tensions and
Possibilities ofHomeschooling, The Spencer Foundation (awarded $50,000 - September 2020) (with Dr.
Cheryl Fields-Smith and Dr. Marian Higgins, UGA Mary Frances Early College of Education)



https://www.americanbar.ora/groups/intellectual_property_law/publications/landslide/2020-21/november-
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Research Grant, Elder Abuse: Legal Theories ofPunishment Shaping State Laws, National Science
Foundation (submitted January 2017) (not awarded) (with Dr. Toni Miles, UGA College of Public

Health)

WORKS-IN-PROGRESS
Systemic, Racial-Justice Informed Solutions to Shift “Care “from the Criminal Legal System to the
Mental Healthcare System, PSYCffIATRIC SERVICES (with Sarah Y. Vinson, MD) (Peer-reviewed.)

(Currently under review.)

Justified or Excused: Black Collaboration during American Slavery in UNDERSTANDING
COLLABORATIONISM (Proposal under review by OUP.)

Title TBD in HOMESCHOOLING BLACK CHILDREN IN THE UNITED STATES: AN EXAMINATION OF
HOMESCHOOLING IN PRACTICE, THEORY AND POPULAR CULTURE (Dr. Khadijah z. Ali-Coleman and pr.
Cheryl Fields-Smith, eds.) (Under contract with Information Age Publishing.)

OPINION PIECES

Dr. Cheryl Fields-Smith and Andrea L. Dennis, Contemporary Homeschooling: Black Children's Best
Interests, Freedomfrom Religion, and Anti-Racism, CANOPY FORUM, Emory University, Center for the
Study of Law and Religion (Dec. 8, 2020), httDs://canopvforum.org/2020/12/08/contemporarv-

homeschooling-black-children/

Andrea L. Dennis, Mass Surveillance and Black Legal History, AMERICAN CONSTITUTION SOCIETY (Feb.
18, 2020), https://www.acslaw.org/expertforum/mass-surveillance-and-black-legal-histor\'/

Andrea L. Dennis, Summer Programming Is Good Opportunity to Teach Cultural Sensitivity, youTH
Today (July 9,2019), httns://vouthtodav.or£/2019/07/1067465/

Andrea L. Dennis, Michael Render, Erik Nielson, Louisiana Rapper's Case Speaks to Bigger Problems in

the CriminalJustice System, HUFFINGTON POST (April 24, 2016),
httn://www.huffingtonpost.com/andreal-dennis/louisiana-rappers-case-sp b 9774504.html

Andrea L. Dennis, Schools Fail to Get it Right on Rap Music, JUVENILE JUSTICE INFORMATION
Exchange (Dec. 7, 2015), http://iiie.org/schools-fail-to-get-it-right-on-rap-music/

Andrea L. Dennis, Sowing Seedsfor Youth Empowerment in Baltimore and Elsewhere, YOUTH TODAY
(May 7, 2015), http://vouthtodav.org/2015/05/sowing-seeds-for-\ outh-empowerment-in-baltimore-
andelsewhere/

Andrea L. Dennis, 10 Years After Roper, Some Juveniles Still Waitingfor Decent Treatment, JUVENILE
JUSTICE Information Exchange (Feb. 27, 2015), http://iiie.org/op-ed-10-vears-after-roper-
someiuveniles-still-waiting-for-decent-treatment/108410/

Andrea L. Dennis, Children’'s Voices Neededfor 2P* Century Policing, JUVENILE JUSTICE INFORMATION
Exchange (Jan. 13, 2015), http://iiie.org/op-ed-childrens-voices-needed-for-21 st-
centurvpolicing/108202/.
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http://www.huffingtonpost.com/andreal-dennis/louisiana-rappers-case-sp

http://iiie.org/schools-fail-to-get-it-right-on-rap-music/

http://vouthtodav.org/2015/05/sowing-seeds-for-/_outh-empowerment-in-baltimore-

http://i_iie.org/op-ed-10-vears-after-roper-someiuveniles-still-waiting-for-decent-treatment/108410/

http://i_iie.org/op-ed-10-vears-after-roper-someiuveniles-still-waiting-for-decent-treatment/108410/

http://iiie.org/op-ed-childrens-voices-needed-for-21_st-centurvpolicing/108202/

http://iiie.org/op-ed-childrens-voices-needed-for-21_st-centurvpolicing/108202/
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SELECT SPEAKING ENGAGEMENTS
Black Lives Matter Event Series - Part2: How the US and UK state criminalise Rap and how to combat

it, hosted by UK’s Garden Court Chambers (May 2021)

Black Lives Matter Event Series - Part 1: How the US and UK state criminalise Rap and how to combat
it, hosted by UK’s Garden Court Chambers (Jan. 2021), https://www.voutube.com/watch?v=Ki~

UvDtSYgS

Testimony, South Carolina House Committee on Justice System and Law Enforcement Reform (July 28,
2020)

Rap as Criminal Evidence, North Carolina Central University School of Law, Durham, NC (April 2019)
(Invited. Law Review Symposium.)

Decriminalizing Childhood, Lutie A. Lytle Black Women Faculty Writing Workshop, University of
Michigan Law School, Ann Arbor, MI (July 2017)

Family Violence Crimes: Movements, Mobilization, and Lessonsfor the Future, Family Law Scholars
and Teachers Conference, Fordham University School of Law, New York, NY (June 2017)

The Future ofFamily Violence Crimes, Wake Forest University School of Law, Winston-Salem, NC
(March 2017)

Criminal Law as Family Law, Family Law Scholars and Teachers Conference, Loyola University New
Orleans College of Law, New Orleans, LA (June 2016)

Call-and-Response: Black Culture *s Constant Dialogue with the State and its Implicationsfor the Future
of Civil Rights, The Present and Future of Civil Rights Movements: Race and Reform in 218" Century
America, Duke Center on Law, Race and Politics (November 2015)

Call and Response: The Constant Dialogue between America’s Black Music and Criminal Justice State,
American Studies Department, University of Manchester, Manchester, England (October 2015)

Violent Rap Lyrics as Evidence ofBad Character, Autobiography, and Confession, Prosecuting Rap
Workshop, University of Manchester, Manchester, England (October 2015)

Rap on Trial, Annual Meeting, American Sociological Association, San Francisco, CA (August 2014)

SELECT MEDIA INTERVIEWS AND CITATIONS
Rodney Carmichael and Sidney Madden, Lyrics on Trial: Mac Phipps (Pt. 2), Louder than a Riot Podcast,
NPR (Oct. 15, 2020), https://www.npr.orE/2020/10/13/923405080/lvrics-on-trial-mac-phiDPS-pt-2

Chris Richards, The most urgent rap album 0f2020? Drakeo the Rulerjustphoned it infromjail., WASH.
Post (June 10, 2020), https://www.washingtonpost.com/lifesfvle/stvle/the-most-urEent-rap-album-of-
2020-drakeo-the-ruler-iust-phoned-it-in-from-iail/2Q20/06/09/730a5¢38-a5bl-1 lea-b473-

04905b 1af82b storv.html



https://www.voutube.com/watch?v=Ki~

https://www.npr.orE/2020/10/13/923405080/lvrics-on-trial-mac-phiDPS-pt-2

https://www.washingtonpost.com/lifesfvle/stvle/the-most-urEent-rap-album-of-2020-drakeo-the-ruler-iust-phoned-it-in-from-iail/2Q20/06/09/730a5c38-a5bl-l_lea-b473-

https://www.washingtonpost.com/lifesfvle/stvle/the-most-urEent-rap-album-of-2020-drakeo-the-ruler-iust-phoned-it-in-from-iail/2Q20/06/09/730a5c38-a5bl-l_lea-b473-
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Will Caiger-Smith, Chad Focus Wanted to Be a Rap Mogul. How Much Fraud Would It Take?, VICE
(Dec. 20, 2019), https://www.vice.com/en us/article/5dmzvn/chad-focus-wanted-to-be-a-raD-mogul-how-

much-fraud-would-it-take

Joel Anderson, Cops on My Tail, Slow Burn Podcast, Season 3, Episode 2: Biggie and Tupac, State
(Nov. 6, 2019), https://slate.com/podcasts/slow-bum/s3/biggie-and-tupac/e2/aan£Sta-raD-vs-the-cops

Paul Donoughue, Can violent rap lyrics be evidence ofcriminality or does the law misunderstand music's
biggest genre?, AUSTRALIAN BROADCASTING CORP. (Oct. 5, 2019), httns.7/www.abc.net.au/news/2019-

1006/can-violent-rap-lvrics-be-a-
crime/10974844?utm source=UGA+Todav&utm campaign=IIc6bca2e7eUGATodav+10-7-

19&utm medium=email&utm term=0 54a77f93dd-
11c6bca2e771Q62287&mc cid=I1c6bca2e7&mc eid=erEm8BcDOO

Briana Younger, The Controversial Use ofRap Lyrics as Evidence, THE NEW YORKER (Sept. 20, 2019),
https://www.newvorker.com/culture/culture-desk/the-controversial-use-of-rap-lvrics-as-evidence

Jack Denton, The State v. Hip-Hop, PACIFIC STANDARD (Apr. 26, 2019),
https://Dsmag.com/socialiustice/the-state-v-hip-hop

Jeff Weiss, Murder, They Rapped, PLAYBOY (Winter 2019)

Jacques Morel, et al.. How Rap Lyrics Are Landing Rappers In Jail, GENIus (Oct. 1, 2018),
https://genius.com/videos/How-rap-Ivrics-are-landing-rappers-in-iail

Erik Nielson, 'Rap on Trial: Why Lyrics Should Be OffLimits, ROLLING STONE (May 3, 2017),
https.7/www.rollingstone.com/culture/culture-news/rap-on-trial-whv-Ivrics-should-be-off-limits-1 16368/

John Simerman, Rap videosfrom 'Kidd Kidd, ' ‘Qp’ take center stage in sprawling New Orleans gang

murder case, THE NEW ORLEANS ADVOCATE (Apr. 18, 2016),
http://www.theneworleansadvocate.eom/news/l 5458674-128/rap-videos-from-kidd-kidd-gp-take-
centerstage-in-sprawling-new-orleans-pang-murder-case

Celeste Headlee, Hip-Hop and Free Speech, On Second Thought, GEORGIA PUBLIC BROADCASTING (Jan.
12, 2016), https://soundcloud.com/onsecondthought/full-show-ianuarv-12-2016

Dotun Adebayo, Up All Night, BBC Radio 5 ALIVE (Oct. 18, 2015),
http://www.bbc.co.uk/programmes/b06i0ban

Keaton Nichols and Fatia Kasumu, WURD Up!, 900AM-WURD (April 18, 2015),
https ://soundcloud.com/900amwurd/wurd-up-41815-andrea-dennis

Lewis Beale, Can Rap Lyrics Send You to Jail? IfYou're a Young Black Male, Yes, THE DAILY
BEAST (April 6, 2015), http://www.thedailvbeast.eom/articles/2015/04/06/can-rap-lvrics-send-vou-to-iail-

if-voure-a-voung-black-male-ves.html

Erik Nielson, Prosecutors would rather read rap as a threat than as art, THE WASHINGTON POST (Dec.
5, 2014), http://wapo.st/lzwK8pl



https://www.vice.com/en_us/article/5dmzvn/chad-focus-wanted-to-be-a-raD-mogul-how-

https://slate.com/podcasts/slow-bum/s3/biggie-and-tupac/e2/aan%c2%a3Sta-raD-vs-the-cops

http://www.abc.net.au/news/2019-1006/can-violent-rap-lvrics-be-a-

http://www.abc.net.au/news/2019-1006/can-violent-rap-lvrics-be-a-

https://www.newvorker.com/culture/culture-desk/the-controversial-use-of-rap-lvrics-as-evidence

https://Dsmag.com/socialiustice/the-state-v-hip-hop

https://genius.com/videos/How-rap-lvrics-are-landing-rappers-in-iail

http://www.rollingstone.com/culture/culture-news/rap-on-trial-whv-lvrics-should-be-off-limits-l

http://www.theneworleansadvocate.eom/news/l_5458674-128/rap-videos-from-kidd-kidd-qp-take-

https://soundcloud.com/onsecondthought/full-show-ianuarv-12-2016

http://www.bbc.co.uk/programmes/b06i0ban

http://www.thedailvbeast.eom/articles/2015/04/06/can-rap-lvrics-send-vou-to-iail-if-voure-a-voung-black-male-ves.html

http://www.thedailvbeast.eom/articles/2015/04/06/can-rap-lvrics-send-vou-to-iail-if-voure-a-voung-black-male-ves.html
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Erik Nielson and Charis Kubrin, A new California trend—prosecuting rap, LOS ANGELES TIMES (Apr. 7,
2014), http://articles.latimes.com/2014/aDr/07/opinion/la-oe-kubrin-and-nielson-rap-prosecution20140408

Lome Manley, Legal Debate on Using Boastful Raps as a Smoking Gun, N.Y. TIMES(Mar. 26, 2014),
http://www.nvtimes.eom/2014/03/27/arts/music/using-rap-lvrics-as-damnina-evidence-stirs-
legaldebate.html?hpw&rref=arts& r=I

Erik Nielson, Arab Rappers Are Landing in Jailfor Lyrics — Kind ofLike American Rappers, THE
Atiantic (July 1, 2013), http://www.theatlantic.eom/entertainment/archive/2013/07/arab-rappersare-
landing-in-iail-for-lvrics-kind-of-like-american-rappers/277448/

Erik Nielson, Prosecuting Rap Music, HUFFINGTON POST (March 26, 2013),
http://mww.huffingtonpost.com/erik-nielson/prosecuting-rap-music b 2956658.html?utm hp ref=crime

Mo Ivory, The Mo Ivory Show, CBS ATLANTA(July 7, 2012), http://atlanta.cbslocal.com/2012/07/10/the-
mo-ivorv-show-71012-the-stream-cant-keep-us-down/

Erik Nielson, When Rap Lyrics Stand Trial, THE ROOT(July 3, 2012),
http://www.theroot.com/views/raplvrics-and-crime

Ryan Schill, Advocates Hopeful, Want Supreme Court to Reject Life Without Parolefor Juveniles,
Juvenile Justice Information Exchange (Mar. 7,2012), available at http://iiie.org/advocates-
hopeful-wantsupreme-court-reiect-life-without-parole-for-iuveniles/77085

EDUCATION

New York University School of Law, New York, NY

J.D., May 1997

Activities: Annual Survey ofAmerican Law, 1995-1997

Chair, Black Allied Law Students Association, 1995-1996
Student Attorney, Civil Rights Clinic, 1996-1997
Research Assistant, Professor Ronald K. Noble, 1996
Awards: NAACP Legal Defense Fund/Shearman & Sterling Scholar, 1994-1997
Anne Petluck Poses Memorial Prize for Outstanding Student Clinical Work, 1997

University of Maryland, College Park, MD
B.S. Engineering (Concentration: Psychology), May 1994

LEGAL PRACTICE POSITIONS

Office of the Federal Public Defender, District of Maryland Jan. 2001-Mar. 2004
Assistant Federal Public Defender. Represented over four hundred indigent individuals under
investigation for and charged with federal misdemeanor and felony crimes. Defended clients in court at
detention hearings, motions hearings, arraignments, guilty pleas, trials, and violation hearings.
Interviewed and counseled clients. Managed investigations. Researched caselaw. Developed litigation
strategies. Estimated sentences under federal sentencing guidelines. Negotiated plea agreements.



http://articles.latimes.com/2014/aDr/07/opinion/la-oe-kubrin-and-nielson-rap-prosecution20140408

http://www.nvtimes.eom/2014/03/27/arts/music/using-rap-lvrics-as-damnina-evidence-stirs-

http://www.theatlantic.eom/entertainment/archive/2013/07/arab-rappersare-landing-in-iail-for-lvrics-kind-of-like-american-rappers/277448/

http://www.theatlantic.eom/entertainment/archive/2013/07/arab-rappersare-landing-in-iail-for-lvrics-kind-of-like-american-rappers/277448/

http://www.huffingtonpost.com/erik-nielson/prosecuting-rap-music_b_2956658.html?utm_hp_ref=crime

http://atlanta.cbslocal.com/2012/07/10/the-mo-ivorv-show-71012-the-stream-cant-keep-us-down/

http://atlanta.cbslocal.com/2012/07/10/the-mo-ivorv-show-71012-the-stream-cant-keep-us-down/

http://www.theroot.com/views/raplvrics-and-crime

http://i_iie.org/advocates-hopeful-wantsupreme-court-reiect-life-without-parole-for-iuveniles/77085

http://i_iie.org/advocates-hopeful-wantsupreme-court-reiect-life-without-parole-for-iuveniles/77085
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Interviewed witnesses. Requested subpoenas. Wrote pre-trial briefs and sentencing memos. Researched,
wrote, and argued appeals. Researched and wrote petitions for writ of certiorari.

Office of the Corporation Counsel, Washington, DC Dec. 1999-May 2000
Special Assistant Corporation Counsel, Abuse & Neglect Section. Civilly prosecuted child abuse and
neglect cases on behalf ofthe District of Columbia. Managed caseload of approximately sixty families.
Petitioned cases. Conducted initial hearings, probable cause hearings, status hearings, trials, dispositions,
and review hearings. Responded to discovery requests and defense motions.

Covington & Burling, Washington, DC Oct. 1998-Nov. 1999, June 2000-Jan. 2001
Associate. Practice areas: corporate and patent litigation, antitrust, white collar. Defended depositions,
reviewed documents, selected trial exhibits, drafted pleadings, consulted with expert witnesses, and
memorialized witness interviews.

United States District Court for the Eastern District of Virginia, Norfolk, VA Aug. 1997-Aug.
1998 Law Clerk to The Honorable Raymond A. Jackson

BAR AND COURT ADMISSIONS

Maryland (1998)

District of Columbia (1999) (inactive)

United States District Court for the District of Maryland (2001)
United States Court of Appeals for the Fourth Circuit (2001)

ADDITIONAL PROFESSIONAL EXPERIENCE

U.S. Department of Labor, Washington, DC Mar. 2004-June 2006
Senior Associate, National Office ofJob Corps - Division ofProgram Planning and Development.
Engaged in long-range, strategic analysis and planning for national vocational training programs.
Participated in management and evaluation of pilot programs and special initiatives. Researched, drafted,
and edited briefing memos, reports, presentations, and position papers for managerial-level audiences.
Facilitated workgroup and training sessions for staff. Participated on committee planning and
implementing year-long campaign to celebrate 40* Anniversary of Job Corps.
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ALTERNATE DEFENDER OFFICE JUN 07 2021
Elizabeth K. Barker, Asst. Public Defender, State Bar # 145490 R CLeRK Or THE COURT
By: Evan Kuluk, Deputy Public Defender, State Bar # 251008 SV COUNTY OF CONTRA COSTA
Lyla Bugara, Graduate Law Clerk, State Bar # 333623 B Deputy ClerR

627 Ferry St. Martinez, CA 94553
Telephone: (925) 335-8181

Fax: 925-335-8125
Evan.Kuluk@pd.cccounty.us

Counsel for Defendant Gary Bryant

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF CONTRA COSTA

The People of the State of California, CaseNo. 05-152003-0
Plaintiff, Defendant Bryant’s Notice Of
V. Motion and Motion to Dismiss and/or

Grant New Trial For Violation of
THE California Racial Justice Act.

GaryBryantJr,,
Diallo Ray Jackson (Penal Code § 749)
Defendants. Date. July 9,2021
Time: 1:30 PM
Dept.. 36
To: Diana Becton, Contra Costa District Attorney; And Clerk Of The Court

Please Take Notice that on the above-listed date, or as soon thereafter as counsel may
be heard. Defendant Gary Bryant, through counsel, will move the Court to dismiss his
convictions and special allegations and/or grant a new trial pursuant to the Racial Justice Act,
codified in Penal Code section 745. This motion will be based on the attached memorandum of
points and authorities, the trial transcript, the attached expert declaration, all other papers and
pleadings on file in this case, and any evidence or argument to be presented at the hearing.

Date: June 7,2021 Respectfully submitted.

Evan Kuluk
Attorney for Gary Bryant
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MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On November 25, 2015, the Contra Costa County District Attorney charged Mr. Bryant
and codefendant Diallo Jackson by felony Information. Count One charged a violation of Penal
Code section 187 (murder) with enhancements alleged pursuant to sections 186.22, subdivision
(b) (crime committed for benefit of “Broad Day” criminal street gang) and 12022.53, subdivision
(b) and (e)(1) (principal’s use ofa firearm in gang case). During trial, the court granted a
prosecution motion to amend the Information to add a personal and intentional firearm discharge
enhancement to Count One under section 12022.53, subdivision (c). Count Two charged a
violation of section 245, subdivision (b) (assault with a semiautomatic firearm) with an
enhancement alleged pursuant to section 186.22, subdivision (b). Count Three alleged a
violation of section 246 (discharging firearm at an occupied vehicle) with enhancements alleged
pursuant to sections 186.22, subdivision (b) and 12022.53, subdivisions (b) and (e)(1). Count
Four alleged a violation of section 29800, subdivision (a)(1) (possession of a firearm by a felon).

At the conclusion oftrial, the jury—containing no African American jurors—found Mr.
Bryant and Mr. Jackson guilty on all counts and found all special allegations true. On July 21,
2017, the trial court denied Mr. Bryant’s motion for a new trial and sentenced him to 50 years to
life plus a 3-year determinate term in prison. Mr. Bryant filed a timely notice of appeal.

On appeal, Mr. Bryant sought reversal of his murder conviction under Senate Bill 1437,
alleged that the firearm enhancement was improperly imposed, and alleged violations of Batson
V. Kentucky (1986) 476 U.S. 79 and People v. Wheeler (1978) 22 Cal.3d 258. (See People v.
Bryant (2019) 40 Cal.App.5th 525, 528.) The Court of Appeal court found that the 25 years to

life sentence imposed by the trial court for the firearm enhancements was unauthorized. (ld.*
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The Court of Appeal remanded the case (1) to allow the trial court to exercise its discretion on
whether to strike the enhancement pursuant to Senate Bill 620, (2) for the trial court to
resentence Mr. Bryant to a 20 year term for the firearm enhancement ifthe court did not strike
the enhancement, and (3) to allow Mr. Bryant to file a Penal Code section 1170.95 petition. (ld.
atp. 543.) As to the Batson/Wheeler violations, the appellate court found the prosecutor’s
exclusion of every single Black potential juror lawful under the applicable legal framework. (Id.
atp. 543.) In apublished concurrence. Justices Humes and Banke agreed the trial court’s denial
of Mr. Bryant’s Batson/Wheeler motions were not reversable error under the current fi-amework,
but strongly condemned the inherent limitations of the framework to address the ill of
discriminatory jury selection.

Even ifthe Batson framework helps to root out intentional

discrimination injury selection, it plainly fails to protect against

and likely facilitates—implicit bias. Implicit bias is increasingly

accepted as pervasive throughout the criminal justice system, and it

is particularly pernicious in the context of peremptory
challenges...

In this case, the prosecutor justified one ofthe challenges for cause
and all four peremptory challenges against black prospective jurors
on the basis oftheir experiences with or attitudes toward law
enforcement and the justice system—In my view, something is
wrong with the Batson framework when such flimsy reasons
essentially insulate from review the striking of the sixth and
final black person in the venire.

(Id. at p. 547, emphasis added.) Remittitur was issued on February 5, 2020. Mr. Bryant
filed his SB 1437 petition on February 20, 2020. This Court has found good cause to continue Mr.
Bryant’s resentencing hearing several times as the parties have briefed the felony murder issues.
Given the remand from the Court of Appeal, to date, Mr. Bryant has not been sentenced to a

judgment authorized by law. Now, prior to imposition of lawful judgement, Mr. Bryant brings this
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motion alleging violation of section 745, subdivision (a)(2) ofthe California Racial Justice Act
(“CRJA) and seeking an evidentiary hearing pursuant to section 745, subdivision (c).

Mr. Bryant seeks specific remedy pursuant to section 745, subdivision (¢)(1)(C) of
dismissal ofall gang enhancements, reduction of Count One from murder to attempted robbery
and/or remedy pursuant to section 745, subdivision (e)(1)(A) of a mistrial requiring the Court to
vacate the guilty verdicts and grant Mr. Bryant a new trial free from racial bias.

STATEMENT OF JURISDICTION

This Court has jurisdiction to remedy the CRJA violations in Mr. Bryant’s case. The
case is presently before the Court on remand from the Court of Appeal for resentencing due to
legal error in imposition of the initial judgment, thus, a legal and valid sentenee has not been
entered. (See People v. Bryant, supra, 40 Cal.App.5th at p. 543.) In criminal actions, the terms
“judgmenf’ and “sentence” are generally considered “synonymous.” {People v. Spencer (1969)
71 Cal.2d 933, 935, fii. 1.) There is no “judgment of convietion” without a sentence. {In re
Phillips (1941) 17 CalL2d 55, 58, 109 P.2d 344). As Mr. Bryant’s original sentence was vacated
as legally invalid, “judgement has not been entered prior to January 1, 2021.” (See Pen. Code, §
745, subd. (j); see also People v. Padilla (2020) 50 Cal.App.5th 244, 247, review granted by
People V. Padilla, 472 P.3d 380, S263375 [Proposition 57 was held applicable to juvenile
appellant whose original sentence was vacated].)

Moreover, the scope ofremand in the instant case is not limited to resentencing on the
firearm enhancement. The mandate rule “generally requires trial court conformity with the
articulated appellate remand,” but it is not a “jurisdictional limitation, thereby allowing some
flexibility in ‘exceptional circumstances.”” {U.S. v. Lang (10th Cir. 2005) 405 F.3d 1060, 1064,

citing to United States v. Moore {\mC\r. 1996) 83 F.3d 1231.) A*“‘dramatic change in the
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legal landscape’ qualifies as an “‘exceptional circumstance’ permitting the expansion ofthe
scope ofremand. (Id.) The CRJA qualifies as a dramatic and unprecedented change in criminal
law that is directly applicable to Mr. Bryant’s case. “Ameliorative legislation is intended to
lighten the punishment for as many defendants as possible rather than holding defendants to
existing sentences out of vengeance.” {People v. Lopez (2020) 56 Cal.App.5th 835, 841, review
granted by People v. Lopez, 479 P.3d 782, S265936j citing In ne Estrodci (1965) 63 Cal.2d 740,
745.) In enacting the CRJA, the drafters’ intended to eliminate racial bias, in any form to any
degree, at any stage ofa criminal trial, "'both prospectively and retroactivelyP (Assem. Bill No.
2542, (2019-2020 Reg. Sess.) § 2, subd. (g), italics added.) As such, the alleged CRJA violations
are properly before the Court.

Further, Mr. Bryant asserts that denial ofhis right to seek redress under the CRJA would
violate his constitutional rights to equal protection ofthe laws, due process, an impartial jury and
a fair trial free ofracial bias, as granted by the Fourteenth and Sixth Amendment ofthe United
States Constitution and Article 1, section 7, ofthe California Constitution. (See In re Chavez
(2004) 114 Cal.App.4th 989 [“[Ejven where the legislature expressly intends ameliorative
sentencing provision to apply prospectively, constitutional considerations may require that it be
applied retroactively and, in such a case, the finality ofthe judgment is no impediment to
retroactive application of the new law”]j see also Bolling v. Sharpe (1954) 347 U.S. 497, 499
[“discrimination may be so unjustifiable as to be violative of due process ].)

STATEMENT OF RELEVANT FACTS
Gary Bryant Jr. is an African American man who grew up in Pittsburg, California. (8 RT

1465:10-12.) He was raised in low income housing projects called EI Pueblo, nicknamed “the

Lo.” (8 RT 1465:7-12; 1468:18-25.) Mr. Bryant’s family was poor and struggled to make ends
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meet. (8 RT 1465:21-28.) Mr. Bryant admitted that he had sold drugs for most ofhis life. (8 RT
1474:12-28.) He testified that he was not a gang member and had no gang affiliation. (8 RT
1476:17-19.) Mr. Bryant has no history of committing robbery or any violent crimes. (8 RT
1476:1-9.) Prior to the instant case, his only criminal record involved possession of drugs for
sale. (See probation officer’s report at 4 CT 1126.)

Mr. Bryant testified that he spent his time making music with friends, connecting with his
son, and selling marijuana to make ends meet. (8 RT 1480:13-16.) Mr. Bryant was a prolific
musician, having recorded fifty to sixty rap songs. (8 RT 1480:16.) He collaborated with various
local artists, including local neighborhood amateur musical groups “Pueblo,” “Family Pack,”
“Heavy Grams” and “Broad Day.” (8 RT 1528:16-21.)

In the incident at issue, Kenneth Cooper was shot and killed on July 8, 2014 in his
vehicle in the parking lot ofthe Delta View Apartments in Antioch, California. (2 RT 346.23-
347:12, 396:14-25.) Prior to any gunshots being fired at Mr. Cooper, Mr. Cooper shot his
firearm across the vehicle and hit Mr. Bryant, who was standing outside the front passenger door,
in the torso. (2 RT 387:14-20; 391:14-393:19.) There was a dispute at trial whether this shooting
was in the course of an attempted robbery committed by Mr. Bryant and Mr. Jackson, or whether
it was Mr. Cooper and his fiiends who were attempting to rob Mr. Bryant during a marijuana
sale. The prosecution presented rap lyrics and music videos (see exhibits 171 and 172), as well
as evidence ofprior convictions of Broad Day alleged gang members involving violence and
robberies, to support its argument that Mr. Bryant and Mr. Jackson were attempting to rob Mr.
Cooper. (See exhibits 148-153, 11 RT 2014:11-16, 2135:3-7.)

At trial, the prosecution’s theory was that Mr. Jackson fatally shot Kenneth Cooper and

that Mr. Bryant shot Mr. Cooper as well, but that he did not fire the fatal shot. The prosecution
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alleged that the men had tried to commit a robbery for the benefit of “Broad Day,” an informal
neighborhood gang comprised of roughly 15-20 members, an alleged subset of the umbrella gang
“Lo Mob.” (6 RT 1073:1-2; 7 RT 1284:22-28.) It was not alleged that Mr. Cooper was a rival
gang member. (7 RT 1264:19-22.)

The prosecution relied on Mr. Bryant and Mr. Jackson’s rap music videos, Facebook
posts and racially discriminatory and coded language in the testimony of its gang expert, Antioch
Police Officer Hoffinan, to prove Mr. Bryant’s alleged membership in Broad Day. Officer
Hoffinan never interviewed Mr. Bryant, his family members, teachers, prior employers or other
community members in assessing his alleged gang affiliation. (7 RT 1268:1-18.) He testified
that the individuals he considers to be members of Broad Day are all male, predominantly
Afiican American, and predominantly fi.om a lower socioeconomic status, such as the El Pueblo
housing projects. (7 RT 1284:22-1285:2.)

Officer Hoffinan’s alleged gang expertise was premised solely on four years assigned to
Antioch’s special operations unit, “conversations” among other Antioch police officers, several
dozen” conversations with civilians, three “gang conferences and conversations with victims of
alleged gang offenses and suspected gang members. (6 RT 1044:2-28; 1045:1-21; 1047:3-5.) As
to his expertise regarding Broad Day specifically. Officer Hoffinan indicated he had spoken to
Broad Day members on at most five occasions and was involved in fifty to one hundred
investigations involving suspected Broad Day members exclusively in the city of Antioch. (6 RT
1048:22-28; 1057:8-17.)

Officer Hoffinan does not have any expertise or knowledge of hip-hop culture, popular
culture, the art ofrap, African American Culture or Afiican American Vernacular English.

Nevertheless, he opined at length regarding several music videos featuring Mr. Bryant, Mr.
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Jackson, and other local musicians. Critically, each music video he discussed featured
exclusively Black men. He did acknowledge that “rap music with violent imagery is a very
popular art form in our society.” (7 RT 1291:23-25.)

The prosecution’s use ofrap lyrics as criminal evidence introduced racial epithets into the
court room. In questioning Officer Hoffman and Mr. Bryant, the prosecution repeatedly used the
n-word. (7 RT 1221:22-23 [*“Q; And did you hear him say: “You know it’s in the Broadday camp
nigga?”]); (7 RT 1235:27-28 [“Q: ‘check them papers, nigga,” what is that in reference t0?”]); (8
RT 1588 16-17 [*“‘I love niggas that bump their gums about this my spot,” what are you talking
about?”]) In answering the prosecution’s questioning. Officer Hoffman used the n-word in his
answer. (7 RT 1264:2-5 [**And I'm still rep’ing this real shit...hollerin’ fuck niggas from my
hood. You niggas ain’t got it. But like Master P, y’all niggas soft...”].)

Officer Hoffman baselessly alleged that the musicians’ lyrics were literal and truthful
confessions of gang activity. On direct, he opined that Mr. Bryant s display ofa B hand
symbol and use ofthe phrase “Broad Day camp nigga” in a music video was him “verbally
showing his affiliation with the Broad Day criminal street gang and throwing up the hand signs.”
(7 RT 1222:1-4; 7 RT 1221:18-24; see exhibit 172.) As to the same video, Officer Hoffinan
testified that Mr. Bryant’s use of the phrase “Pueb-loaded” meant he carried a gun but admitted it
could also be a reference to another rapper featured in the video who went by the stage name
“Gallo Pueb-loaded.” (7 RT 1222:9-13.)

As to another video, “Broad Day Doha,” Officer Hoffman asserted that the phrase
“selling candy” meant selling dmgs (7 RT 1223:11-12; see exhibit 171); He opined that “I’ve got
goons everywhere.. .Bitch, we can go to war” was definitively bragging about having fellow

gang members in a lot of places and saying he can go to war with his rivals.” (7 RT 1226:20-22.)
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“[Fjucking with the gang, get your flicking melon split” was haselessly said to be “a warning to a
rival that anybody who messes with the Broad Day gang will get.. .their head split open.” (7 RT
1230:9-13); Mention of the name “Randall” was said to he “Randall Wilson,” alleged leader of
Broad Day’s rival gang, BDK, once again, without basis. (7 RT 1230:1-3); A lyric in which
someone says, “come outside” was framed as a challenge to rival gang members to “come
outside and stop forcing them to go [sic] and look for their rivals.” (7 RT 1231:11-13))

Officer Hoffman opined the phrase “everything | do Broad Day nigga” meant
“everything he does or his life revolves around the Broad Day criminal street gang. (7 RT
1232:20-21.) The lyric “threw a couple pops out and a drive-by shift” signified to Officer
Hoffman, “mocking their rivals, saying that their rivals are scared, and when they do shoot at
Broad Day, they hide and shoot quickly.” (7 RT 1233:25-28; 1234:1-2.) “You know we’re going
to slide today,” meant, according to Officer Hoffman, “taking action against some ofthese rivals
oragang’srivals.” (7 RT 1334:11-13.) He testified that “geeked up” is “being armed with
firearms.” (7 RT 1236:20-23.) And, “We’re going to slide today” was interpreted as “violent
action, committing a violent offense against someone’s rivals.” (7 RT 1324:11-13-15.)

The prosecution also introduced as gang evidence a handful of Mr. Bryant’s Facebook
photographs that showed him standing alone or with other people making a “B” or “L” hand
symbol. (7 RT 1278:16-20; 8 RT 1587-1593.) On cross. Officer Hoffman admitted that such
hand symbols have multiple meanings and are used by many individuals, not just alleged Broad
Day members. (7 RT 1279:1-9.) Defense introduced images of President Bill Clinton, Golden
State Warrior Steph Curry, actors Denzel Washington, Michael Douglas and William Shatner,

singers Beyonce Knowles and Michael Jackson, all making an identical “B” hand symbol. (7 RT

1279:15-28; 1280:1-4, see exhibits 421-427)
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On direct and cross examination, Mr. Bryant rebuked Officer Hoffman’s interpretations
ofhis rap lyrics and music videos. Mr. Bryant explained that his use ofthe “L”* hand symbol was
not a gang reference, but a sign commonly used to pay homage to loved ones lost to death or
incarceration, with the thumb representing the ground and the pointer finger indicating the sky.
(8 RT 1526:17-20.) As to the phrase “Broad Day,” when Mr. Bryant was released from prison
“Broad Day” was trending in the music scene and used to mean “shine bright as the sun, the peak
ofthe day. Broad Day.” (8 RT 1528:12-15.) In using the phrase in his music, as well as the “B”
hand symbol, Mr. Bryant meant to represent positivity and survival. (8 RT 1528:10-15.) He also
explained that there was a local music label that used the name “Broad Day.” (9 RT 1678:24-28.)
Several famous rap artists, such as Notorious B.1.G., Tupac, Soulja Boy, Jay-Z and LL Cool J,
have used “Broad Day” in their music. (8 RT 1529:4-6.) Officer Hoffinan conceded that Soulja
3oy—a famous rap artist who has made millions of dollars and had multiple Top 40 hits “has a
song entitled “Broad Day” that has nothing to do with the alleged gang. (7 RT 1293:15-28, see
exhibit 428.)

Moreover, Mr. Bryant explained that “Lo Mob” references the El Pueblo neighborhood
and housing projects in Pittsburg and is commonly used by residents as a term of pride and
perseverance. (8 RT 1526:3-8 [“It represents the area where me and several other people ([sic]
grew up through certain struggles.. .a place that we’re not ashamed of, that builds a better
character.. .that we [sic] express through the art of music].) “Lo” stands for loved ones lost to
death or incarceration and “Mob” stands for “My Other Brother,” a term of endearment
representing shared hardships among community members, such as parents addicted to dmgs. (8
RT 1526:21-25.) Mr. Bryant did not use “mob” as in criminal gang, but as in “group.” (8 RT

1527:7-8.) Many popular rap groups have used “mob” in this way. (8 RT 1527:20-26.)
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Furthermore, the prosecution introduced several of Mr. Bryant’s Facebook posts
featuring music lyrics as gang evidence. (See Exhs. 160, 189, 190, 188.) In one post, Mr. Bryant
writes, “I’m solo.. .Waiting for one of you suckas to trip so | can lay a demo.. .B’s up. You
suckas come out and play. I’'m hollerin’ fiick niggas from my hood. You niggas ain t got it. But
like Master P, y’all niggas soft Lo Mob.” (7 RT 1264:1-5; Exh. 160.) Officer Hoffinan asserted
that “laying a demo” is “a slang term for committing a shooting” and “Lo Mob” indicates Mr.
Bryant’s affiliation with the “Lo Mob” gang. (7 RT 1264:6-16.) On cross. Officer Hoffinan
admitted “lay a demo” most commonly means to record a music tape and failed to indicate where
he had heard the phrase used to mean a shooting. (7 RT 1274:7-13.) He also suggested the
etymology ofthe phrase was too difficult to trace because it was “a slang term. (7 RT 1274.7-
13)

In another Facebook post, Mr. Bryant shared song lyrics, writing “Damn | miss
her.. .never know what you got till it’s gone.. .Well | guess I'm get back in the lab and make
another slap for the album.. .free my lil buzzing Tae...Free Tae Free Tae .. .Lo Mob...in his
momma’s voice.” (8 RT 1587:23-28; 1592:1-20; see exhibit 190.) Once again, the prosecution
asserted that “Lo Mob” was in reference to the gang, which Mr. Bryant rebuked by explaining
that the song had been written in the voice of his aunt, who had gone through similar hardships
as him growing up, hence use ofthe word “mob.” (8 RT 1588;l-5). The prosecution also alleged
that Mr. Bryant’s reference to the “the real 10” and “y all not ready for me nor the gang, (8 RT
1589:5-26) was to the alleged gang. (8 RT 1589:5-26; exhibit 188.) In response, Mr. Bryant
explained that “the real 10” was merely a reference to the neighborhood in which he grew up and

“gang” was used to mean “the fellas.” (8 RT 1590:15-19.) He had written the post in response to
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another artist’s “dis” track to indicate that he and his friends were more lyrically talented. (8 RT
1588:18-21; 1591:10-15.)

On direct, Mr. Bryant expounded on the history of “dis” tracks, a type ofrap song
integral to hip hop, in which one artist antagonizes another for the sake of drama. (8 RT 1531.9
23.) Mr. Bryant explained that the aggressive tone depicted in some ofhis music videos is
customary to a dis track and in no way indicative ofreal threats. (8 RT 1531:24-1532:3 [“It’s just
an image, that’s all it is...Most people act like that. You’ll see them later on that day, they’ll
probably be out watering the garden or something”].) Rap greats such as Nas, Jay Z, Tupac and
Notorious B.I.G. saw their careers skyrocket following particularly artful dis songs. (8 RT
1531:20-23.) He explained, “I could even say something violent in a track, but it necessarily
isn’t the truth behind what’s happening.” (8 RT 1531:10-15.)

Mr. Bryant was prohibited from testifying about the culture and context ofhip hop due to
multiple objections by the prosecutor to these types of questions posed by defense counsel that
were sustained by the court, [c.g., “[HJave you seen in popular culture the use of mob in
relation to communities or music?” (8 RT 1527:9-15); “And is Broad Day a term that is unique
to The Lo oris it aterm used in popular music culture?” (8 RT 1528:24-28); “Do you know
anyone who has made substantial money, risen basically out ofthe low income neighborhood,
through music?” 8 RT 1536:4-9; “And his group using the term *‘Mob Figgas,’ is that a gang
reference or what we’re talking about earlier the use in music ofthat terminology? (8 RT
1538:15-20); “And are you aware of people who have written rap songs describing violent crime
that you know for certain they did not actually commit?” (8 RT 1539:21-26); “Are you

influenced by mainstream popular rap and hip hop that uses this dynamic ofviolent imagery that
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may not be actually genuine?” (8 RT 1539:28-1540:5); “There’s areal popular thing right now
called drill music where people do talk about violent imagery.. (8 RT 1540:14-20).

In closing arguments, the prosecutor utilized several racially coded dog-whistle phrases
to invoke discriminatory stereotypes of Black men as criminals. The prosecutor intimated that
Mr. Bryant could not have felt fear during the underlying incident because he was an
“experienced drug dealer.” (10 RT 1943:26-1944:1; 1959:16.) In describing the underlying
incident further, the prosecutor asserted that Mr. Bryant “mean mugged” and “pistol whipped”
Frankie Hernandez. (RT 1930:23-24; 1950:5-7; 1964:13-25.) The prosecutor also repeatedly
referred to a 2004 incident in which Mr. Bryant’s friend died in his arms after the friend
attempted to steal drugs from another person, as a “drug rip.” (RT 1944:8-27.)

During closing argument, counsel for Mr. Bryant attempted to call out the racial
discrimination underlying the prosecution’s characterization of Mr. Bryant’s music videos and
social media as gang related, stating, “And ifs really troubling, [the prosecutor] plays that video
and says this is aggression. This is scary black men, is the implication. There is a racial
component to this gang prosecution.” (11 RT 2104:4-7.) The prosecutor objected, stating “it has
nothing to do with race,” and the court sustained the objection and admonished the jury to

disregard defense counsel’s discussion ofrace. (11 RT 2104: 8-18.)

ARGUMENT
1 MR. BRYANT’S CONVICTIONS AND SENTENCE WERE SOUGHT AND
OBTAINED IN VIOLATION OF THE CALIFORNIA RACIAL JUSTICE ACT,

MR. BRYANT IS ENTITLED TO PROVE THESE VIOLATIONS AT AN
EVIDENTIARY HEARING.

On January 1, 2021, the CRJA went into effect. (Assem. Bill No. 2542, Stats. 2020, ch.
317, § 2, subds. (a)- (c).) The legislative findings in the CRJA recognize that race discrimination

has had a “deleterious effect” on our entire criminal justice system and that current law is
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“insufficient to address discrimination in our justice system.” {Id.) In support ofthis proposition,
the CRJA legislative findings cite specifically to this very case, noting Mr. Bryant’s trial as
evidence such legislation is necessary. {Id. at subd. (c).) Further, the legislative findings quote
Justice Humes’ concurrence to the appellate decision, Bryant, supra, 40 Cal.App.5th at p. 544
[“requiring a showing of purposeful discrimination sets a high standard that is difficult to prove
in any context.”] {Id. at subd. (c).)

The CRJA requires that the court remedy explicit and implicit racial bias at all stages of
the criminal proceedings. In broad, sweeping language, the CJRA finds that “intolerable racism”
infects decision making at every stage of criminal proceedings and states an express intention to
ameliorate bias-based injustice in the courtroom. {Id. at subd. (h).) The CRJA acknowledges that
“all persons possess implicit biases, and that these biases impacting the criminal justice system
“tend to disfavor people of color.” {Id. at subd. (g).) With the CRJA, the Legislature dispensed
with the burden to show purposeful discrimination because, “when racism clearly infects a

criminal proceeding, under current legal precedent, proof of purposeful discrimination is often

required, but nearly impossible to establish.” {Id. at subd. (c).)
The legislative intent behind the law is clear:

Itis the intent ofthe Legislature to eliminate racial bias from
California’s criminal justice system because racism in any form or
amount, at any stage ofa criminal trial, is intolerable, inimical to a
fair criminal justice system, is a miscarriage ofjustice under
Article VI ofthe California Constitution, and violates the laws and
Constitution of the State of California. Implicit bias, although often
unintentional and unconscious, may inject racism and unfairness
into proceedings similar to intentional bias. {ld. at subd. (i).)

It is the intent ofthe Legislature to ensure that race plays no role
at all in seeking or obtaining convictions or in sentencing. {Id.)

Itis the intent ofthe Legislature to reject the conclusion that
racial disparities within our criminal justice are inevitable, and to
actively work to eradicate them. {lId.)
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It is thefurther intent ofthe Legislature to provide remedies that
will eliminate racially discriminatory practices in the criminal
justice system, in addition to intentional discrimination. {ld. at

subd. Ci)-)

Penal Code section 745, which codifies the CRJA, declares, “[T]he state shall not seek or
obtain a criminal conviction or seek, obtain, or impose a sentence on the basis ofrace, ethnicity,
or national origin.””" (Pen. Code, § 745, suhd. (a).) A defendant alleging a section 745,
subdivision (a) violation must first make aprimafacie showing, after which the trial court shall
hold a hearing. {ld. at subd. (c).) “Prima facie showing” means the defendant alleges facts that,
iftrue, establish a substantial likelihood that a violation of subdivision (a) occurred. A
“substantial likelihood” requires more than a mere possibility, but is less than “more likely than
not.” {ld. at subd. (h)(2).)

Upon a showing that subdivision (a) has been violated by a preponderance of evidence,
the court shall impose a remedy specific to the violation found. {ld. at subd. (e).) When
judgement has not yet been entered, the court may grant a mistrial, empanel a new jury, and/or
dismiss enhancements or reduce one or more charges. {ld. at subd. (e)(1). The Legislature
further gave courts broad discretion to fashion any appropriate remedy. The remedies available
under this section do notforeclose any other remedies available under the United States
Constitution, the California Constitution, or any other law.” {Id. at subd. (e)(4), italics added.)

Mr. Bryant asserts a violation of section 745, subdivision (a)(2) which provides. Dunng
the defendant’s trial, in court and during the proceedings, the judge, an attorney in the case, a law
enforcement officer involved in the case, an expert witness, or juror, used racially discriminatory
language about the defendant’s race, ethnicity, or national origin, or otherwise exhibited bias or

animus towards the defendant because ofthe defendant s race, ethnicity, or national origin.

1 All subsequent statutory references are to the Penal Code.
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whether or notpurposefuir (Id. at subd. (a)(2), italics added.) ““‘Racially discriminatory
language’ means language that, to an objective observer, explicitly or implicitly appeals to racial
bias, including, but not limited to, racially charged or racially coded language. . .Evidence that
particular words or images are used exclusively or disproportionately in cases where the
defendant is of a specific race, ethnicity, or nation origin is relevant to determining whether
language is discriminatory.” (Id. at subd. (h)(3).)

Here, as shown below, whether purposefully or not, the prosecutor and gang expert used
racially discriminatory language and exhibited racial bias toward Mr. Bryant at trial. Namely,
the prosecution’s use ofrap lyrics as evidence of Mr. Bryant s commission of the charged
offense and gang membership premised Mr. Bryant’s convictions and sentence on discriminatory
and inaccurate tropes about rap music and Black men as inherently dangerous and violent. Mr.
Bryant has made a prima facie showing by alleging that (1) rap lyrics authored by himselfand
Mr. Jackson played a central role in his trial, (2) the use ofrap lyrics as criminal evidence evokes
widely held implicit biases regarding Black men and is highly prejudicial, and (3) the use of
racially coded slang by the prosecutor primed the non-Black jury for outgroup implicit bias. Mr.
Bryant has shown beyond a “substantial likelihood that racially discriminatory language and
racial animus occurred in his trial. Proofthat such discriminatory language and actions were
purposeful is not required.

Thus, Mr. Biy"ant is entitled to an evidentiary hearing and is prepared to prove a violation
of section 745, subdivision (a)(2). At the conclusion of such hearing, Mr. Bryant will request
that the Court enact an appropriate remedy for the violation.

I

I
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Il. AT TRIAL, THE PROSECUTOR AND GANG EXPERT USED RACIALLY
DISCRIMINATORY LANGUAGE AND OTHERWISE EXHIBITED RACIAL
BIAS TOWARD MR. BRYANT ON ACCOUNT OF HIS RACE.

A. Racially Coded and Racially Charged Language Premised on Negative Racial
Stereotypes of Black Men as Criminal, Violent, Dishonest and Less Intelligent.

While “most participants in the criminal justice system believe that they can make fair
and unbiased decisions ” social science research indicates that race continues to have a profound
effect on criminal trials. (Mary Nicol Bowman, Confronting Racist Prosecutorial Rhetoric at
Trial (2020) 71 Case Western L.Rev. 39, 50, citing Praatika Prasad, Implicit Racial Biases in
Prosecutorial Summations: Proposing an Integrated Response (2018) 86 Fordham L.Rev. 3091,
3095-96.) In passing legislation requiring the State Bar to mandate implicit bias MCLE training,
the California Legislature acknowledged “all persons possess implicit biases... (Assembly Bill
242, Stats. 2019, ch. 418 § 1, subd. (a)(1).) The legislative findings continued, “most people
have an implicit bias that disfavors African Americans and favors Caucasian Americans... {ld.
at § 1, subd. (a)(3).) “Judges and lawyers harbor the same kinds of implicit biases as others.
Studies have shown that, in California, Black defendants are held in pretrial custody 62 percent
longer than White defendants and that Black defendants receive 28 percent longer sentences than
White defendants convicted of the same crimes.” {Id. at § 1, subd. (a)(5).)

The United States Supreme Court recently described racial bias as a “familiar and
recurring evil that, if left unaddressed, would risk systemic injury to the administration of
justice.” {Pena-Rodriguez v. Colorado (2017) 137 S. Ct. 855, 868.) This “evil” manifests in
several ways, at every stage ofthe criminal process, including trial. In assessing racially
discriminatory rhetoric at trial it is critical to consider the ways in which racial bias affects juror

decision-making. This includes the role of outgroup bias, stereotyping and priming for
prejudice.
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Outgroup bias occurs when people make negative judgements about individuals who are
not part of the same group membership. (Bowman, supra, 71 Case Western L.Rev. at p. 51,
eiting Maureen Johnson, Separate But (Un)equal: Why Institutionalized Anti-J"acisfn is the
Answer to the Never-Ending Cycle ofPlessy v. Ferguson (2018) 52 U. Rich L.Rev. 327, 378.)
In the eontext of criminal trials, it is well established that jurors tend to make more lenient
judgements of same-race defendants and harsher judgements of other race-defendants.” {ld.,
citing Jennifer S. Hunt, Race, Ethnicity, and Culture in Jury Decision Making (2015) 11 Aim.
Rev. L & Soc. Sci. 269, 274.) One study on outgroup bias showed that white jurors rated the
eulpability of Blaek defendants “more strongly than white defendants when the evidence was
ambiguous.” {ld., eiting Elizabeth Ingriselli, Note, Mitigating Jurors Racial Biases: The Effects
of Content and Timing ofJury Instructions (2015) 124 Yale L.J. 1690, 1708.) This tendency is
particularly pronounced in noncapital cases. (Bowman, supra, 71 Case Western L.Rev. atp. 51,
citing Hunt, supra, 11 Ann. Rev. L & Soc. Sci. at p. 273.)

Research also shows that juror outgroup bias is reduced when race is made salient at trial.
{Id. atp. 89, citing Cynthia Lee, Making Race Salient: Trayvon Martin and Implicit Bias in a Not
Yet Post-Racial Society (2013) 91 N.C. L.Rev. 1555, 1586.) Conversely, when raee is not
salient, white jurors are more likely to pereeive Blaek defendants as more violent. (Mikah K.
Thompson, Bias on Trial'. Toward an Open Discussion ofRacial Stereotypes in the Courtroom
(2018) 2018 Mich. St. L.Rev. 1243, 1248.) At trial, defense counsel for Mr. Bryant attempted to
reduce such outgroup bias by acknowledging the existenee of a racial dynamic in the
proseeution, but the trial court sustained the proseeutor’s objection and explicitly admonished the

jurors “not to eonsider defense counsel’s statement” making race salient. (11 RT 2104:4-18.)
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Stereotyping also plays a key role in decision-making. Research shows that African
Americans are stereotyped as dishonest, violent and less intelligent than white people.
(Thompson, supra, 2018 Mich. St. L.Rev. at p. 1261-1262.) The effect of such stereotypes in
criminal trials depends in part on the nature of the crime charged. Research shows thatjurors are
“more likely to render guilty verdicts and recommend harsh sentences when defendants are
accused of committing crimes that are stereotypically associated with their racial or ethnic
group.” In the case of Black defendants, this means harsher outcomes for “theft and violent
crimes.” (Bowman, supra, 71 Case Western L.Rev. at p. 56, citing Hunt, supra, 11 Ann. Rev. L
& Soc. Sci. atp. 275.) The more serious the violent crime, the more heighted this affect is. {Id)
Importantly, such stereotypes are particularly relevant when an individual is “not motivated to
seek individuating information about membership of stereotyped groups” and when “under stress
or...pressed for time,” both circumstances common in criminal trials. (Thompson, supra, 2018
Mich. St. L.Rev. atp. 1249.)

Furthermore, jurors may be “primed” by information that evokes racial bias. Priming is
the way in which prejudice is “activated through the presentation of certain information that
triggers associations with other ideas.” (Bowman, supra, 71 Case Western L.Rev. at p. 57, citing
Linda L. Berger & Kathryn M. Stanchi, Legal Persuasion: A Rhetorical Approach to the Science
105 (2018).) Importantly, prejudice may be primed even when an individual is unaware ofthe
triggering information. {ld. at p. 57, citing Anders Kaye, Schematic Psychology and Criminal
Responsibility (2009) 83 St. John’s L. Rev. 565, 577.) Research shows that priming through
racial stereotypes or racially coded language can make people more likely to justify harsher
treatment and violence. In one study, researchers showed a set of “ambiguous facts to

participants after priming them with stereotypes of African Americans, and then asked for the
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participants attitudes about the ambiguous behavior. {ld. at p. 58, citing Thompson, supra, 2018
Mich. St. L.Rev. atp. 1249.) Those who were primed with more negative stereotypes judged the
behavior more harshly than participants who were primed with fewer stereotypes. {ld.)

Moreover, rhetoric plays a key role in priming for racial stereotypes, particularly in the
case of people who do not harbor explicit bias. (Ryan Patrick Alford, Appellate Review ofRacist
Summations: Redeeming the Promise ofSearching Analysis (2006) 11 Mich. J. Race & L. 325,
327, 347.) As implicit bias functions at a subconscious level, something is needed to trigger the
power of a stereotype that is not lingering at the surface. {Id. at p. 347 [*“[A] stereotype, which
lies latent in the mind of its adherent, does not have a force of its own. The appropriate stimulus
is often required to elicit the stereotype—") Rhetoric, defined as the language, conversation,
words and even images’ involved in persuasive communication,” is a powerful tool for eliciting
subconscious stereotypes. In the context of criminal trial, prosecutors regularly utilize rhetoric to
“paint a picture” ofthe defendant at the time ofthe crime that “satisfties] juror expectations -
both conscious and unconscious,” which, in the case ofa Black defendant, always implicates
implicit racial stereotypes. (Andrea L. Dennis, Poetic (In)Justice? Rap lyrics as Art, Life, and
Criminal Evidence (2007) 31 Colum. J.L. & Arts 1, 2, 29).

Across California, and nationwide, prosecutors and law enforcement expert witnesses
often speak to the jury using racially discriminatory rhetoric that invokes racial stereotypes and
plays a key role in securing convictions. The drafters ofthe CRJA explicitly acknowledged this
sordid and ongoing reality in the bill’s language. (See Assem. Bill No. 2542, supra, § 2, subd.
(e), citing to Duncan v. Ornoski (9th Cir. 2008) 286 Fed. Appx. 361, 363, People v. Powell
(2018) 6 Cal.5th 136, 182-83 [“[Cjourts have upheld convictions in cases where prosecutors

have compared defendants who are people of color to Bengal tigers and other animals, even
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while acknowledging that such statements are ‘highly offensive and inappropriate ].)
Importantly, this is not to say that prosecutors who employ racial stereotypes are intentionally or
explicitly racist, but rather that the language used is racially coded and harmful to defendants of
color irrespective ofthe prosecutors’ intent. Section 745, subdivision (a)(2) recognizes the
unjust and intolerable impact of racially discriminatory language on criminal trials regardless of
the speaker’s intent, by explicitly not requiring proof of discriminatory purpose to establish a
violation of CRJA. (Pen. Code., § 745, subd. (a)(2).)

Here, the prosecution repeatedly used the n-word during direct examination ofthe gang
expert at trial. (See 7 RT 1221:22-23; 7 RT 1235:27-28].) Further, in answering the
prosecution’s questioning. Officer Hoffman used the n-word in his answer. (See 7 RT 1264:2-5.)
The use ofthis racial slur, by a white prosecutor and white police officer, undoubtedly primed
the jury, which was devoid of any Black jurors, for negative stereotypes of Black people and
consciously or unconsciously influenced its determination of Mr. Bryant s culpability.
Particularly troubling is the prosecutor’s use of the n-word when directly speaking to Mr. Bryant,
a Black man, during cross-examination. (See 8 RT 1588 16-17 [*“‘l love niggas that bump their
gums about this my spot,” what are you talking about? ].) There is simply no place for
prosecutors to use racial slurs, and such prejudice can easily be avoided by use ofthe phrase “the
slur,” or any other non-prejudicial stand in. (Bowman, supra, 71 Case Western L.Rev. at p. 100.)
The damage occurs even when the prosecutor is referencing a defendant s own language. (ld.
“Racial slurs universally are considered prejudicial and therefore impermissible. (Developments

in the Law: Race and the Criminal Process: VI. Racial Bias and Prosecutorial Conduct at Trial

(1988) 101 Harv. L. Rev. 1588, 1590.)
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Furthermore, in closing argument, the prosecution used several racially coded and
phrases implicating stereotypes of Black men as criminal, dishonest and having a propensity for
serious violence. In describing the underlying incident, the prosecutor asserted that Mr. Bryant
“mean mugged” and “pistol whipped” Frankie Hernandez. (10 RT 1930.23-24, 1950.5-7,
1964:13-25.) The prosecution intimated that Mr. Bryant could not have felt fear during the
underlying incident because he was an “experienced drug dealer.” (10 RT 1943:26-1944:1;
1959:16.) The prosecutor also repeatedly referenced a 2004 incident in which Mr. Bryant’s
friend died in his arms as a “drug rip.” (10 RT 1944:8-27.) Importantly, at no point did Mr.
Bryant use any ofthese phrases himself Neither did eyewitness William Brown, who is also
African American. Each ofthese slang phrases were introduced into trial in the first instance by
the prosecutor.

Such slang phrases are unquestionably racially coded. “Mean-mugging,” which
describes when a person gives another person a bad look, is “credited to Black slang in the early
2000s” and most commonly used in Afhcan American Vernacular English. {Mean-mugging,
Dictionary.com <https://www.dictionary.eom/e/slang/mean-mugging/> [as of May 27, 2021].)
“Pistol whip,” “experienced drug dealer” and “drug rip,” particularly in the context ofa Black
defendant, clearly evoke racial stereotypes of Black men as more likely to engage in theft and
more brutal acts ofviolence. Each ofthese phrases have multiple alternative ways to
communicate the concept, yet the prosecutor chose to use slang terms that are closely associated
with Black language and stereotypes. The disproportionate use of these terms in cases where a

defendant is Black is relevant to determining whether language is discriminatory. (Section 745,

subd. (h)(3).)
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In addition to being coded with negative stereotypes of African Americans, such phrases
are dehumanizing and painted a picture of Mr. Bryant as a heartless criminal. Stereotypes that
dehumanize, in particular, result in decreased empathy with devastating consequences. In one
study, researchers found that participants who were primed with the word “ape” were more
likely to conclude that use of force was appropriate when shown a video of police repeatedly and
severely beating a Black suspect. (Bowman, supra, 71 Case Western L.Rev. at p. 60, citing
Justin D. Levinson, et al., Race and Retribution: An Empirical Study oflmplicit Bias and
Punishment in America (2019) 53 U.C. Davis L. Rev. 839, 873.)

Irrespective of the prosecution’s intent, such racially charged phrases most certainly
primed the jury to anti-Black prejudices and stereotypes. Even more concerning than the nature
ofthe phrases themselves is the fact that the prosecutor, a white person, used this language in
communicating to ajury that included no African Americans. As discussed above, outgroup bias
and implicit bias ensure that non-Black people perceive Black defendants as more capable of
violence and culpable. (Hunt, supra, 11 Ann. Rev. L & Soc. Sci. at p. 275.) Although the CRJA
does not require a showing of prejudicial effect, the prosecutor’s use of slang terms that invoke
Black criminality to an all non-Black jury very likely impacted the jury.

B. The Prosecution’s Use of Defendant-Authored Rap Music Lyrics as Criminal
Evidence at Trial Was Racially Coded and Discriminatory.

The prosecution’s use ofrap lyrics as criminal evidence violated section 745, subdivision,
(@)(2). The sole gang evidence against Mr. Bryant was that ofhis rap I3aics, Mr. Jackson s rap
lyrics, and pictures of Mr. Bryant from his Facebook page where he can be seen making a “B” or
“L” hand symbol, (see exhibits 154, 160, 163, 164, 165, 171, 172, 188, 189, 190.) The use of
this evidence was racially discriminatory in that it relied on inaccurate and prejudicial tropes

about rap lyrics as criminal confessions and stereotypes of Black men as hyper violent. (See
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accompanying Declaration of Consulting Expert Andrea L. Dennis [hereafter Dennis
Declaration].)

Relatedly, the prosecution’s use ofracially coded rap lyrics occurred in the larger context
of discriminatory gang prosecutions in Contra Costa County that disproportionately target Black
individuals. Over ninety two percent of people serving time in California prisons for convictions
with gang enhancements are people of color. (Com. on Revision ofthe Pen. Code, Ann. Report
and Recommendations (2020) atp. 45, <http://clrc.ca.gov/CRPC.html> [as of May 27, 2021].)
Ofthat population, twenty four percent are Black. (/J.) Ofthose prosecuted in Contra Costa
County, forty eight percent are Black - double the statewide average {ld. at Appendix B, p. 88.)

The Contra Costa District Attorney’s office has a history of depicting rap “lyrics and
videos without any regard for them as artistic creations.” (Andrea L. Dennis & Erik Nielson, Rap
on Trial: Race, Lyrics and Guilt in America (2019) p. 123). In a highly publicized case, the
prosecution presented rap music made by defendant Deandre Mitchell to a grand jury by a
police detective with no experience in rap music” on the basis that the lyrics and videos
“illustrated Mitchell’s mind-set, his willingness to commit the crimes, and his willingness to
commit them on behalf of [the gang].” {Id.* The officer s testimony was fraught with

17

ahistorical statements masquerading as objective truth’” and *“‘no acknowledgement ofthe
figurative language or poetic devices’ he employs, ostensibly because the prosecution wished
to avoid signaling to jurors that Mitchell deals in creative invention.”” (Sam Lefebwe, Rap's
Poetic License: Revoked, East Bay Times (Apr. 29, 2015.) Put simply, the prosecution and the

officer “ignored the distinction between author and narrator that s extended to other genres and

forms of expression.” {Id.)
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A search of Westlaw locates eight Contra Costa homicide trials in which the prosecution
introduced defendant-authored rap lyrics as evidence of guilt. Ofthose eight cases, seven
involved Black defendants. {People v. Michael Vickers (June 28, 2019, A153103, 5-150921-5)
[nonpub. opn.] [Black defendant]; see also People v. Gill Turner (Sept. 30, 2015, A141608, 5-
121877-5) [nonpub. opn.] [Black defendant]; People v. Joseph Blacknell (Oct. 20, 2015,
A135721, 5-110816-6) [nonpub. opn.] [Black defendant]; People v. KaylMcCutchen (March 11,
2014, Al34003, 5-100762-4) [nonpub. opn.] [Black defendant]; People v. Milton Scott (Jul. 25,
2011, A123988, 5-071131-7) [nonpub. opn.] [Black defendant]; People v. Stephen Lopez (Sep.
29, 2010, A125716, 5-050628-7) [nonpub. opn.] [Latino defendant]; People v. Lee Greer (Feb.
24, 2009, Al18801, 5-060810-9) [nonpub. opn.] [Black defendant]; People v. Darren Pratcher
(Jun. 30, 2009, Al 17122, 5-050344-1) [nonpub. opn.] [Black defendant].) The fact that rap
lyrics are introduced disproportionately in cases where the defendant is Black is relevant to
determining whether language is discriminatory.” (Pen. Code, § 745, subd. (h)(3).) Further, the
defense is aware of no instances of lyrics from any other genre of music being presented as
evidence of guilt in any other Contra Costa homicide prosecution.

The cultural context and conventions ofrap music, the science of implicit bias and
racialized stereotypes affecting Black men are key to understanding the inherent discrimination
ofthe prosecution’s use ofrap lyrics in the instant case. Rap is a complex and sophisticated art
form with established poetic conventions just like any other art form. (See Dennis Declaration §
4, 12, subd. (a).) Metaphor, rhyme schemes, narrative frameworks, and braggadocio are all
critical conventions. {Id. at § 4, subd. (c).) Notably, while artists ofall races and ethnicities
create and perform rap music, hip hop and rap is fundamentally a Black art, developed by Black

artists living under oppressive poverty in 1970s New York. (Dennis Declaration § 4, subd. (a).)

25





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Overtime, hip hop become wildly commercial and major capital forces have shaped the
narratives and images of modem rap, images that often include themes ofviolence and
misogyny. (Dennis Declaration § 4, subd. (b).) As aresult of commercialization, “artists images
are constmcted and marketed for maximal financial profit” and the images that are often the
most marketable are those of “stereotypical gangster, thug, outlaw.” (Dennis, supra, 31 Colum.
J.L. & Arts at pp. 17, 18.) Audiences appreciate those characters because they are “youthful,
rebellious, and invokes stereotypical, popular images.” {Id. at p. 18.)

Narratives and imagery depicting violence are not unique to rap. Opera, Appalachian
ballads, country music, heavy metal and death metal are saturated in themes of violence and
misogyny. (Dennis Declaration § 10(a); see also Nicholas Stoia, et al.. Rap Lyrics as Evidence:
What Can Music Theory Tell Us? 8 Race and Justice 330, 331 [*There is one musical genre that
seems almost wholly devoted to violence.. . That genre, of course, is opera.”].) Yetrap is unique
in how it is perceived. Rap lyrics are overwhelmingly treated as reflective of the creator s
propensity for violence, a perception afforded to no other genre in the same way. (Denms
Declaration 811.) Music associated with white communities, such as heavy metal or country,
are at most considered a “bad influence” on the listener with the potential to cause self-
destructive behavior, but not as evidence ofthe artists’ propensity for violence or as criminal
confessions. (Dennis & Nielson, supra, at pp. 89-93.) Rap lyrics exerta significant prejudicial
impact on the evaluation ofa person,” including the perception that “authoring gangsta’ rap
lyrics vies with being charged with murder.” (Stuart Fischoff, Gangsta Rap and a Murder in
Bakersfield, Journal ofApplied Social Psychology 29 no. 4 (1999) p. 795-805.) Shockingly, rap
lyrics have been shown to evoke a stronger negative reaction than knowing an individual is on

trialfor murder. {Id.; Dennis Declaration § 11, subd. (a)(i).)
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Rap music also stands alone in terms ofits treatment in criminal court. Prosecutors rely
on no other art form as evidence of criminal conduct or gang affiliation as frequently, or in the
same manner, as they do rap lyrics. (Dennis Declaration § 9-10.) This phenomenon is the result
of systematic efforts by prosecutors to increase the use of such evidence, in gang prosecutions in
particular. (Dennis Declaration § 7.) Exemplifying the highly racialized nature of this practice,
one prosecutorial training manual instructs prosecutors to use music lyrics to show jurors that

real defendant is a criminal wearing a do rag" (Dennis Declaration § 7, subdivision (b)(i),
italics added.) In another, prosecutors are encouraged to use defendant-authored music lyrics as
evidence of “hhe real defendant” and to invade and exploit the defendant s true personality.
(Stephanie Francis Ward, Prosecutors are using rap music to convincejurors ofgang ties, ABA
Journal (Dec. 1, 2014).)

At its core, the use ofrap lyrics as criminal evidence is racially discriminatory.
According to one academic researcher, “the attack on rap is part of a larger cultural response to
race relations in the United States. Rap becomes a scapegoat, a proxy for people’s deeper
anxieties about young men of color.” (Lefebvre, supra, citing Erik Nielson.) Rap lyrics allow
prosecutors to tell a fundamentally racialized story about defendants that primes implicit biases
of Black men as less intelligent, hypersexual, hypercriminal, in need of control and less than
human, even animalistic. (Dennis Declaration § 7, 11.) Itis a story that helps sway and
“fiighten jurors,” with arguably no probative value. (Ward, supra.)

Prosecutors almost always rely on police—"who lack training or knowledge in rap music
conventions, popular culture or African American Vernacular English—to lay the foundation for
rap lyrics. (Dennis Declaration § 10.) This is premised on several problematic and inaccurate

assumptions about rap music and results in police improperly interpreting rap lyrics as literal,
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truthful confessions of criminal conduct, despite overwhelming evidence that rap relies on
various artistic conventions that defy plain meaning interpretation. {Id. at § 8-9.) Itis
unthinkable to imagine a white country singer’s lyrics being interpreted as literal and used to
secure a conviction. (See Dre’Kevius O. Huff, Rap on Trial: The Casefor Nonliteral
Interpretation ofRap Lyrics (2018) 5 Savannah L.Rev. 335, 336.) In fact, it simply doesn’t
happen. Researchers have found only one case in which non-rap lyrics were used in a criminal
trial. (Dennis Declaration § 10.) This unique treatment ofrrap lyrics perpetuates the stereotype
that Black men are not only violent and criminal, but also less intelligent and incapable of
creating a highly sophisticated and complex artistic product. This is evidenced by the
prosecution’s failure in this case and other criminal trials to appreciate rap s complexity and
artistic nuance.

The prosecution’s use of Mr. Bryant and Mr. Jackson’s rap lyrics improperly introduced
racially discriminatory language at trial. (Dennis Declaration 811.) Officer Hoffiuan lacked any
training, knowledge or expertise whatsoever on the conventions of rap music, popular culture or
African American culture, but was permitted to testify at length regarding the defendant authored
lyrics. His testimony lacked any foundation and was based largely, ifnot completely, on
racialized stereotypes of Blaek men and misconceptions about rap. With no basis, Officer
Hoffman exclusively testified that Mr. Bryant’s and Mr. Jackson’s lyrics were literal statements,
recounting true events, with absolutely no mention of the poetic conventions and cultural context
ofrap. (See 7 RT 1221:18-24, 1222:1-4, 1230:9-13, 1232:20-21, 1233:25-28, and 1234:1-2,
which are all discussed at length in the statement of facts on pages 8-9 above.) The prosecutor
also questioned Mr. Bryant at length regarding his music, repeatedly intimating that his work

was the literal confessions ofa Broad Day gang member.
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Officer Hoffman also provided interpretation of several slang terms—all of which have
innocuous, non-criminal, and culturally specific meanings—despite no knowledge of Afiican
American Vernacular English. (See 7 RT 1264:6-16 [“Laying a demo” is “a slang term for
committing a shooting™]; 7 RT 12233:11-12; exhibit 171 [“Selling candy” means selling drugs];
7 RT 1226:20-22 [“Tve got goons everywhere...” means “bragging about having fellow gang
members in a lot ofplaces”]; 7 RT 1222:9-13 [“Pueb-loaded” means Mr. Bryant carried a gun];
7 RT 1231:11-13 [“Come outside” is a challenge to rival gang]; 7 RT 1236:20-23 [“Geeked up”
means “being armed with firearms”]; and 7 RT 1324:11-13-15 [*We’'re going to slide today”
means “committing a violent offense against someone’s rivals”].)

Mr. Bryant’s own testimony regarding his lyrics elucidated the baseless and racialized
nature of Officer Hoffinan’s testimony and the prosecution’s use of the rap lyrics as evidence of
gang membership and moral turpitude. Unlike Officer Hoffinan, Mr. Bryant has expertise in the
artistic and social conventions ofrap music and was able to explain those conventions on the
stand. He described his use of metaphor, hand signs, braggadocio, non-literal narrative
conventions and dis tracks, all of which had nothing to do with Broad Day or actual violent
criminal activity. (See 8 RT 1590:15-19 [explaining that “the real 10” was merely a reference to
the neighborhood in which Mr. Bryant grew up and “gang” was used to mean “the fellas]; 8 RT
1526:17-20 [use ofthe “L” hand symbol was not a gang reference, but a sign commonly used to
pay homage to loved ones lost to death or incarceration]; 8 RT 1528: 10-15 [“Broad Day” and
“B” hand symbol are common in hip hop and Mr. Bryant used them as representations of
positivity and survival]; 8 RT 1529:4-6 [Notorious B.1.G., Tupac, Soulja Boy, Jay-Z and LL
Cool J, have all used “Broad Day” in their music]; 8 RT 1526:21-25 [explaining that Lo” stands

for loved ones lost to death or incarceration and “Mob” stands for “My Other Brother,” a term of
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endearment representing shared hardships]; 8 RT 1588:18-21; 1591:10-15; see also 8 RT 1531.9-
23; 1531:24-1532:3. [“It’s just an image, that’s all it is...Most people act like that. You'll see
them later on that day, they’ll probably be out watering the garden or something™].)

When understood in the context of rap’s poetic conventions, hip hop culture, and the
commercialization ofrap, Mr. Bryant’s lyrics are unextraordinary. Themes of violence, guns,
bragaddocio, hypermasculinity, metaphor, neighborhood pride, are all characteristic of modem
rap. (Dennis Declaration § 12, subd. (a)(iii).) Mr. Bryant’s testimony regarding the meaning of
his lyrics was credible and consistent with the manner in which amateur and famous rappers use
the terms at issue. (Dennis Declaration § 16-17.) As the Supreme Court reasoned with respect to
rap lyrics, “‘the words were merely rap lyrics. No reason appears to assume they relate actual
events...”” {People v. Melendez (2016) 2 Cal.5th 1, 24, italics added.) “Reasonable persons
understand musical lyrics and poetic conventions as the figurative expressions which they are,
meaning they *““are not intended to be and should not be read literally on their face, nor judged
by a standard of prose oratory.”” {In re George (2004) 33 Cal.4th 620, 636-637.) The
prosecution’s assertions otherwise constituted a pure show ofracial animus and are particularly
concerning given that Mr. Bryant had no prior violent criminal history, no gang affiliation, and
credible, non-criminal, artistic explanations for his lyrics.

While the CRJA and section 745 do not require a showing of prejudice, the prosecution’s
use ofrap lyrics unquestionably prejudiced Mr. Bryant and tipped the scales in what was a case
of profoundly weak gang evidence. The only gang evidence as to Mr. Bryant was his social
media posts and rap lyrics, which left the jury with little but racial stereotypes to work with. In
the face of ambiguous evidence, implicit bias is particularly pronounced in decision-making, and

the prosecution’s use ofracially charged, ambiguous rap music evidence in the instant case,
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undoubtedly primed juror implicit bias regarding Black men as unsophisticated, violent and
deserving of retribution. (Dennis Declaration 811, subd. (b); Ingriselli, supra, 124 Yale L.J. at p.
1708; Hunt, supra, 11 Ann. Rev. L & Soc. Sci. atp. 273.)

Moreover, the fact that the rap lyrics were introduced alongside music videos
undoubtedly amplified this prejudice. (See exhibits 171, 172.) The music videos, which depicted
several Black men wearing fitted caps, baggy shirts, doo rags, smoking weed, and drinking,
served no purpose other than to inflame the jury and promote stereotypes. While the images in
the videos are not necessarily “speech,” they played a key role injurors consumption ofthe
lyrics. ““What happened is that prosecutors found that ifs effective to introduce videos of
predominately Black males talking about violence and street life in a way that can be viewed as
intimidating.” (Lefebvre, supra, citing Erik Nielson.) The defense attorney for Deandre
Mitchell stated the problem in direct terms to the ABA Journal: “The only value it has is to scare
the hell out of white juries, and it’s effective.” (Ward, supra.) Research shows that exposure to
images of Black men accompanying music lyrics engenders a significantly more negative
reaction. (Dennis Declaration § 11, subd. (a)(ii).) Relatedly, jurors who perceive defendants as
“]QQj-e stereotypically Black in appearance” are more likely to vote for a death sentence. (Dennis
Declaration § 11, subd. (b)(v).) Thus, the use ofrap lyrics alongside videos showing Mr. Bryant
and several other Black men in a manner “more stereotypically Black in appearance,” most
certainly prejudiced jurors. Particularly concerning, the prosecutor explicitly invoked these
stereotypes when he characterized Mr. Bryant’s appearance in one ofthe videos as “aggressive.”
(8 RT 1593:16-18.)

There is no doubt that the jury’s evaluation of Mr. Bryant’s credibility “was colored by

the gang evidence admitted at trial,” which prejudiced them to disbelieve his testimony. (See
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People v. Reufiivez 244 Cal.App.4tli 800 [held erroneous denial of 995 for gang allegations
resulted in in prejudicial gang evidence that likely impacted verdicts on underlying offense].)

In sum, the prosecution’s use ofrap lyrics as criminal evidence violated section 745,
subdivision (a)(2). It is the express function ofthe CRJA to eliminate racial bias at all stages of
the criminal process, implicit or explicit, irrespective ofthe speaker’s intent. As evidenced by
Mr. Bryant’s case, this broad mandate is necessary considering the profoundly harmful
consequences ofracial bias. Mr. Bryant calls on this court to remedy the harm to the
defendant’s case and to the integrity ofthe judicial system.” (Assem. Bill No. 2542, supra, § 2,
subd. (i).)

CONCLUSION

Mr. Bryant, having made aprimafacie showing ofracially discriminatory language and
bias in violation of section 745, subdivision (a)(2), respectfully requests that the court set a
hearing at which Mr. Bryant will present evidence to prove the violation by a preponderance of
the evidence. Following the hearing, Mr. Bryant will request that the Court find the convictions
legally invalid and dismiss the gang enhancements, reduce Count One to a lesser charge, and/or

grant a mistrial and order a new trial that must comply with the requirements of section 745

subdivision (a).

Dated: June 7,2021 Respectfully submitted.

Evan Kuluk, Deputy Public Defender
Attorney for Gary Bryant

32





10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

CERTIFICATE OF WORD COUNT
I, Evan Kuluk, certify that according to the word count feature ofthe software used to

prepare this brief, the word count ofthe memorandum of points and authorities is 9,945 words.

Dated: June 7. 2021 Evan Kuluk, Deputy Public Defender
, Attorney for Gary Bryant

CERTIFICATE OF SERVICE
(Electronic Transmission C.C.P. 1010.6, 1013)

I, Evan Kuluk, the undersigned, declare that | am over the age of eighteen years, employed in the
County of Contra Costa, State of California, and not a party to the cause described in the affixed
document. My business address is 627 Ferry Street, Martinez, California 94553.

On June 7,2021,1 served a true copy ofthe attached:

Re:  Defendant Bryant’s Motion for Dismissal/New Trial for Violation of Penal Code 745.

By emailing a scanned copy ofthis briefto the address below:

The Contra Costa County District Attorney’s Office
Deputy District Attorney Chris Walpole
CWalpole@contracostada.org

Deputy District Attorney Aron DeFerrari
ADeferrai@contracostada.org

Matt O’Connor, Counsel for Diallo Jackson
matt@oconnordefense.com

The Hon. Clare Maier, Department 36
Dept36@contracosta.courts.ca.gov

Court Research Attorneys
ratts@contracosta.courts.ca.gov

Executed on June 7,2021, at Martinez, CA. ]
Evan Kuluk, Deputy Public Defender

33



mailto:CWalpole@contracostada.org

mailto:ADeferrai@contracostada.org

mailto:matt@oconnordefense.com

mailto:Dept36@contracosta.courts.ca.gov

mailto:ratts@contracosta.courts.ca.gov



is document is a correct copy
the original on file in this office. ~<5 .

K. BJEKER CIn
SUPERIOR COURT OF cdIFORNIA
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R. SuttiMfiand. Dwputv

IN THE SUPERIOR COURT OF THE STATE OF CALIEORKIriA
IN AND FOR THE COUNTY OF CONTR.A COSTA

10 THE PEOPLE OF THE STATE OF CALIFORNIA  NO-5-152003-0

1 Plaintiff ORDER PERMITTING DEFENDANT
! GARY BRYAN'I TO FILE BRIEF
12 EXCEEDTNG 4,200 WORDS

13 GARY BRYANT Jr. and
1 DJALLO JACKSON

15
16
17
18
19

20

Defendant.

FOR GOOD CAUSE SHOWN, IT IS HEREBY ORDERED that defendant
GARY BRYANT be permitted to file a bncfexceedmg 4,200 words in support ofhis Motion for

Dismissal and/or New Trial for Violation of the Califbniia Racial Justice Act.

21
22

23 Dated; June 3, 2021

24 ON. CLARE MAIER
25 Judge of the Siipenor Court
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ALTERNATE DEFENDER OFFICE, Contra Costa County

Elizabeth K. Barker, Assistant Public Defender, SBN 145490 JUN 07 2021
By: EVAN L KULUK, Deputy Public Defender, SBN 251008 SOAREE CHTR B T ROHRTA
627 Ferry Street. Martinez, CA 94553 oY j:pijﬂli“"s“‘

(925)335-8181
(925) 335-8125 (fax)
Evan.Kuluk@pd.cccounty.us

Attorneys for Defendant BRYANT

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF CONTRA COSTA

PEOPLE OF THE STATE OF CALIFORNIA, No. 5-152003-0
Plaintiff
V. DEFENDANT BRYANT’S
MOTION FOR RELEVANT DATA
GARY BRYANT JR., and UNDER THE RACIAL JUSTICE ACT
DIALLO RAY JACKSON (Penal Code section 745(d))
July 9,2021
Defendants. Dept 36
1:30 PM

To the Contra Costa District Attorney and the above-entitled court:

Defendant, Gary Bryant, through counsel, moves pursuant to Penal Code section 745(d)
ofthe California Racial Justice Act of 2020 (Assembly Bill 2452, “CRJA”) for an order directing
the District Attorney to disclose to the defense for examination or copying, documents and
materials, and for access to physical records relevant to whether the prosecution’s use ofrap
music lyrics and racially coded slang phrases to prove alleged gang membership against Mr.
Bryant and codefendant Diallo Jackson exhibited racial bias or animus at trial, whether or not
purposeful, in violation Penal Code section 745(a)(2), as alleged in Mr. Bryant’s separately-filed

Motion to Dismiss and/or Grant New Trial for Violation ofthe California Racial Justice Act.
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DATA ESTABLISHING GOOD CAUSE

Publicly available data shows that the number of California state prisoners who have
been sentenced on gang enhancements are disproportionately Black compared to the number of
white prisoners sentenced on gang enhancements and compared to the Black population in
California and Contra Costa Counties. Over ninety two percent of people serving time in
California prisons for convictions with gang enhancements are Black or Latinx. (Com. on
Revision ofthe Pen. Code, Ann. Report and Recommendations (2020) at p. 45,
<http://clrc.ca.gov/CRPC.html> [as of May 27, 2021].) Ofthat population, twenty four percent
are Black. {lId.) Defendants prosecuted by Contra Costa County who are serving time in state
prison with gang enhancements are forty eight percent Black double the statewide average {ld.
at Appendix B, p. 88.) The population of California is 6.5% Black. (See U.S. Census QuickFacts
www.census.gov/quickfacts/CA [last visited June 2, 2021].) Contra Costa County’s population

is 9.5% Black. (See U.S. Census QuickFacts

www.census.gov/quickfacts/fact/table/contracostacountycalifoniia/PST045219 [last visited June
2,2021].)

An attempt to conduct an exhaustive search ofthe Westlaw database located eight murder
trials prosecuted in Contra Costa County in which the District Attorney relied on the content of
defendant-authored rap lyrics as criminal evidence. Ofthose cases, 87.5% (7 of 8) involved
Black defendants and none involved white defendants. (See People v. Michael Vickers (June 28,
2019, First District Court of Appeal case no. A153103, Contra Costa Superior Court case no. 5-
150921-5) [nonpub. opn.] [Black defendant]; see also People v. Gill Turner (Sept. 30, 2015,
A141608, 5-121877-5) [nonpub. opn.] [Black defendant]; People v. Joseph Blacknell (Oct. 20,
2015, A135721, 5-110816-6) [nonpub. opn.] [Black defendant]; People v. Lee Greer (Feb. 24,

2009, A118801, 5-060810-9) [nonpub. opn.] [Black defendant]; People v. Kayl McCutchen
2



http://clrc.ca.gov/CRPC.html

http://www.census.gov/quickfacts/CA

http://www.census.gov/quickfacts/fact/table/contracostacountycalifoniia/PST045219
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(March 11, 2014, A134003, 5-100762-4) [nonpub. opn.] [Black defendant]; People v. Milton
Scott (Jul. 25, 2011, A123988, 5-071131-7) [nonpub. opn.] [Black defendant]; People v. Darren
Pratcher (Ju. 30,2009, A117122, 5-050344-1) [nonpub. opn.] [Black defendant]; People v.
Stephen Lopez (Sep. 29,2010, A125716, 5-050628-7) [nonpub. opn.] [Latino defendant].) This
search revealed no instances of lyrics from any other genre of music being presented as evidence
of guilt in any other Contra Costa homicide prosecution.

The Board of Supervisors of Contra Costa County acknowledged in 2016 that racial
disparity existed in Contra Costa County and created a Racial Justice Task Force in April 2016.
Two years later, in July 2018, the Task Force presented its Final Report and Finnl
Recommendations. The Final Report finds that racial disparities exist, with Black adults facing
over three times the number of arrests compared to whites for violent crimes, four times the
number of arrests as compared to whites for property crimes, and 2.5 times as many arrests for
drug crimes. In September 2018, the County Board implemented a seven-member Racial Justice
Oversight Board. (Generally, see https://www.contracosta.ca.gov/6680/Racial-Justice-Oversight-
Body [last visited June 2, 2021.]) In October 2020, Contra Costa District Attorney Diana Becton
announced that her office would be releasing “a breakdown of charging decisions and outcomes
of criminal cases by race, gender, and other demographic information. (Contra Costa DA to
release data that local activists have sought for years: a breakdown of charges, case results, and
race/gender; Mercury News, October 22, 2020, available at
https://www.mercurvnews.com/2020/10/22/contra-costa-da-to-release-data-that-local-activists-
have-sought-for-vears-a-breakdown-of-charges-case-results-and-race-gender/ [last visited June
2, 2021.]) To date, such figures have not yet been released.

The above data points provide good cause for this court to order the District Attorney to

disclose to the defense the following requested information:
3



https://www.contracosta.ca.gov/6680/Racial-Justice-Oversight-Body

https://www.contracosta.ca.gov/6680/Racial-Justice-Oversight-Body

http://www.mercurvnews.com/2020/10/22/contra-costa-da-to-release-d
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1. All training materials regarding the use ofrap music, lyrics, and videos in the prosecution of
criminal cases, including training manuals, handouts, PowerPoint presentations, training
videos, as well as dates oftraining and names of all presenters;

2. Alist ofall individuals charged with murder for the last five years, which identifies for each,
defendant’s name, date of arrest, defendant’s race and ethmcity, whether gang allegations
were charged, and whether rap music, lyrics, and/or videos were included in case discovery;

3. Copies ofall Indictments, Complaints, and Informations for all persons identified in response
to Request No. 2.

4. All prosecution and defense in limine motions, Penal Code section 995 motions and
oppositions, and other trial or pre-trial motions filed in Contra Costa County arguing for or
against the admissibility of music videos and/or music lyrics of any and all genres of music
as evidence against a criminal defendant.

ARGUMENT
On September 30, 2020, the Governor signed AB 2542, the California Racial Justice Act,
which took effect on January 1, 2021. The Legislative findings in the CRJA recognize that race
discrimination has had a “deleterious effect” on our entire criminal justice system and that

current law has “proven insufficient in addressing the systemic bias.” (Stats. 2020, ch. 317, 88

2(a), (c).) The Legislature has codified the CRJA by adding Penal Code section 745, which

declares that “the state shall not seek or obtain a criminal conviction or seek, obtain, or impose a

sentence on the basis ofrace, ethnicity, or national origin.” (Section 745, subd. (a).)

. Penal Code Section 745(d) Authorizes the Court to Order Release of Data to
Prove a Violation Section 745(a),

The Legislature intended defendants to have access to “all relevant evidence .. .regarding

potential discrimination...” (Stats. 2020, ch. 317, § 2(j).) Penal Code section 745(d) authorizes a
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dcfcndont to seek disclosure evidence relevant to 3,potential violation of subdivision (u)
[of section 745] in the possession or control ofthe state.” Under this provision, a court “shall
order” the release of records requested by a defendant relevant to a violation of section 745(a)
“[u]pon a shovsdng of good cause...” (Section 745, subd. (d).)

Here, defendant Gary Bryant was found guilty at trial of murder with gang enhancements
in a prosecution that included law enforcement interpretation ofhis rap videos and lyrics against
him as evidence of gang membership and criminal proclivity. The law enforcement
interpretation relied on stereotypes of Black men and language, from an expert witness with no
background, training, or knowledge of rap music. No other genre of music is presented in court
with interpretation of lyrics as evidence of criminality ofthe artist. Mr. Bryant hereby seeks data,
training materials, and charging records relevant to his simultaneously filed claim that his trial
violated of section 745(a)(2). Good cause exists for this court to order the District Attorney to
release such records.

1. The Records Are Relevant to a Potential Violation of Section 745(a)(2).

Evidence is relevant ifit “ha[s] any tendency in reason to prove or disprove any disputed
fact that is of consequence to the determination ofthe action. (Evid. Code § 210.) This standard
is a “very broad” one. {People v. Scheid (1997) 16 Cal.4th 1,16.)

Here, Mr. Bryant seeks data and records relevant to prove a violation of section 745(a)(2)
by a preponderance ofthe evidence, that the prosecutor and prosecution witnesses used racially
discriminatory language and exhibited racial bias at trial, whether or not purposefully. Thus,
whether the requested evidence is relevant turns on whether it has a tendency to prove or

disprove a violation of section 745. The data and records that the defense seeks easily satisfy this

standard.
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As a general matter, the data and records that Mr. Bryant seeks will likely result in the
production ofevidence which can assist the trier of fact for Mr. Bryant’s Racial Justice Act
motion determine whether:

(1) the District Attorney uses rap music, lyrics, and videos more frequently in the
prosecution of Black homicide defendants than defendants of other races, and

(2) the District Attorney trains its attorneys to use rap evidence in certain types of cases,
against certain types of defendants, or in certain strategic ways, that are racially coded or
discriminatory;

(3) there exists a significant difference in how the District Attorney s Office interprets rap
lyrics against Black defendants as confessions of criminal activity, compared to music
and lyrics created defendants of other races or ethnicities who committed similar offenses
and are similarly situated; and

(4) rap music, which is closely tied with Black culture, is treated differently than other genres
of music when admitted in evidence to prove gang activity or criminal culpability

through literal interpretation ofthe lyrics as confessions of criminal activity.

Mr. Bryant’s Request No. 1 seeks all training materials regarding the use of rap music,
lyrics, and videos in the prosecution of criminal cases, including training manuals, handouts,
PowerPoint presentations, training videos, as well as dates oftraining and names ofall
presenters. Such information will allow the defense to identify whether the disproportionate use
of rap lyrics as evidence against Black homicide defendants (7 of 8 cases identified above) can
be attributed to training of attorneys in the District Attorney’s office about how and when to use

rap music as evidence in criminal prosecutions. This will also allow a determination whether or
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not the prosecution can establish a race-neutral reason for the disparities noted above on page 2
through 3, as required by Section 745, subd. (h).

Request Nos. 2 and 3 seek data and charging documents for all individuals charged with
murder for the past five years, including race, gang allegations, and rap lyrics. This request will
provide data allowing Mr. Bryant to compare the District Attorney’s charges against him,
including the gang enhancements and use of rap evidence, wdth other people charged with
murder. This will enable Mr. Bryant to determine who is and who is not similarly situated to him
to investigate the prosecution’s use of rap evidence in those cases. Data establishing that rap
evidence is used primarily against Black defendants will help establish that the interpretation of
rap lyrics as confessions of criminal activity and gang membership that occurred during Mr.
Bryant’s trial was racially discriminatory language and bias, in violation of section 745(a)(2).

Request No. 4 seeks copies ofall in limine motions. Penal Code section 995 oppositions,
and any other trial or pre-trial motions filed by the prosecution arguing for admissibility of music
videos and/or music lyrics of any and all genres of music as evidence against a criminal
defendant. This data is necessary to show whether other genres of music, which are not closely
associated with Black culture, are treated differently than rap music. The defense is aware ofno
instances in which the prosecution has presented music, music videos, or music lyrics from
Country, Opera, Metal, or any other genre than rap, as evidence against a criminal defendant.
This request seeks information to establish that the introduction of rap evidence - traditionally a
Black music form — is singled out for use in criminal prosecutions, which supports Mr. Bryant’s
claim that the use of rap evidence against him at trial amounted to racial bias pursuant to section
745(a)(2).

Accordingly, the Court should conclude that the requested records are relevant.
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I11.  Good Cause Exists to Order the District Attorney to Disclose the Records.

Good cause, which is a relatively low threshold, exists for this Court to order the
requested data and records released. As CRJA is a relatively new field of law, the California
Supreme Court’s discussion in a related context instructs that the good cause requirement be
interpreted broadly in favor of disclosure. CRJA’s statutory context and purpose confirm this.

In City ofSanta Cruz, in the context of a Pitchess motion, the court explained that “good
cause” is a “relatively low threshold for discovery.” {City ofSanta Cruz v. Municipal Court
(1989) 49 Cal.3d 74, 83.) The court distinguished between the specific showing needed to
establish good cause in civil cases fi'om the more relaxed showing required in criminal cases. In
contrast to the detailed showing required by some civil discovery statutes (Code Civ. Proc. 88
1985, 2036), the requisite showing in a criminal matter ‘may be satisfied by general allegations
which establish some cause for discovery’ other than a mere desire for all information in the
possession of the prosecution.” {City ofSanta Cruz, supra, 49 Cal.3d at 84-85, quoting Pitchess
v. Superior Court (1974) 11 Cal.3d 531, 536-537.) The court based its analysis, in part, on the
understanding that the Legislature, in adopting the Pitchess statutes, not only reaffirmed but
expanded’ the principles of criminal discovery articulated [citation]” in the Pitchess decision.”
{Id., at 84.)

As it did with the Pitchess statutes, the Legislature adopted a “good cause” requirement
for motions filed pursuant to Section 745(d), (see Belridge Farms v. Agricultural Labor
Relations Bd. (1978) 21 Cal.3d 551, 557 [recognizing that ““[wjhen legislation has been
judicially construed and a subsequent statute on the same or an analogous subject is framed in
the identical language, it will ordinarily be presumed that the Legislature intended that the

language as used in the later enactment would be given a like interpretation .... [Citations.] ].)
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and that same low threshold the court applied in City ofSanta Cruz applies to the Legislature’s
good cause requirement in Section 745(d). (See City ofSanta Cruz, supra, 49 Cal.3d at 83-84.)

Statutory context and legislative intent underscore that the good cause requirement here is
not demanding. (See Curie v. Superior Court (2001) 24 Cal.4th 1057, 106 [“[W]e consider
portions of a statute in the context ofthe entire statute and the statutory scheme ofwhich it is a
part___”].) For one, section 745(d)’s authorization for a defendant to request ““«// evidence”
relevant to a potential violation” illustrates that the Legislature intended a broad interpretation
ofthe disclosure provision under subdivision (d). (Pen. Code, § 745(d), italics added.)

Second, the Legislature’s express intent in enacting the CRJA further confirms that a
defendant need not make an extensive showing for a court to find good cause. The Legislature
determined that ““[djiscrimination in our criminal justice system based on race, ethnicity, or
national origin.. .has a deleterious effect not only on individual criminal defendants but on our
system ofjustice as a whole.” (Stats. 2020, ch. 317, § 2(a).) The Legislature expressly
recognized that “we can no longer accept racial discrimination and racial disparities as inevitable
in our criminal justice system and we must act to make clear that this discrimination and these
disparities are illegal and will not be tolerated in Califomia[.] {Id., § 2(g).) Through the CRJA,
the Legislature asked the courts and litigants to “actively work to eradicate [racial disparities]”
— the precise issue here. {ld., § 2(i).) To achieve that goal, the Legislature established a far-
reaching statutory scheme to eliminate racial disparities and discrimination in this state’s
criminal justice system.

Section 745(d)’s mechanism for disclosure ofrelevant data is an integral part ofthis
statutory scheme. Thus, in accordance with the statutory language and the CRJA s purposes, the
good cause standard here means that a defendant need only provide general allegations which

establish some cause to believe that a violation of section 745(a) may have occurred.
9
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Here, the information that the defense has identified from publicly available sources
provides cause to believe that a potential violation of section 745(a)(2) may have occurred during
Mr. Bryant’s trial by the prosecution’s use of rap music, lyrics, and videos to prove gang
involvement in a racially discriminatory manner. The data cited at pages 2 through 3 above
indicates that Contra Costa County disproportionately sends Black individuals to prison with
gang enhancements at a rate that is twice the statewide average. Further, a search of Westlaw for
homicide trials out of Contra Costa County where rap lyrics were used as evidence of guilt
indicated that 7 out of 8 ofthose cases involved a Black defendant. There is no data to indicate
that any other genre of music is used in Contra Costa criminal prosecutions as evidence of guilt.
Instead, rap, and its close association with Black culture, is singled out for such treatment.

Accordingly, this court “shall order” (Pen. Code, § 745(d)) the disclosure of the requested

records to the extent that they are in the District Attorney’s possession.

CONCLUSION
For the foregoing reasons, Gary Bryant respectfully requests that this court grant his
motion pursuant to Penal Code section 745(d) and order the District Attorney to promptly
disclose the requested records. Defendant requests that the District Attorney, and its agents, not

destroy these materials requested pending the final resolution of the case.

Dated: June 7, 2021 Respectfully submitted.

Evan Kuluk, Deputy Public Defender
Attorney for Defendant BRYANT
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