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Hey Chris,
So I came to the office and punched out what I hope are the final drafts of the vindictive
prosecution motion and the racial justice motion.
 
For the vindicate prosecution motion I included a word document and a PDF. The PDF has the
exhibits attached. Let me know what you think.
 
On the RJ Motion I made some changes but not all of them and here is why I am keeping
certain things:

1. I am going to refer to him as Defendant Vargas and not Defendant because there were
four defendants.

2. Maybe a few other things
 
For the RJ Motion I included a word copy with your changes and a PDF copy.
 
Lets take a final look and we can file next week.
 
Excellent work
 
 
Chris Sansoe
Deputy District Attorney
Contra Costa County
925-957-2266
csansoe@contracostada.org
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DECLARATION OF DDA CHRIS SANSOE


1. I am an attorney in good standing with the State Bar of California;


2. I am currently employed as a Deputy District Attorney with the Contra Costa County District Attorney’s Office (CCCDAO). I have been employed in this capacity since January 1, 2013. I am currently assigned to the Sexual Assault Unit. Prior to this assignment I was assigned to the Victims of Violent Crime Unit.


3. In my time as a Deputy District Attorney, I have tried multiple Home Invasion Robberies where the target of the robbery was marijuana (more commonly referred to as a “Dope Rip”.) As a result of these prior trials, I am aware of the challenges presented in trying this type of case. 

4. I am personally assigned to case # 05-192292-1. This case has been vertically assigned to me since the first arraignment of all defendants on November 7, 2019.


5. I personally conducted the preliminary hearing in this case on November 26 and 27, 2020. 


6. I have been present during multiple attempts to negotiate this case between Supervising District Attorney Kevin Bell, and attorneys for the Defendants.

7. On December 5, 2019 I personally sent the People’s offer to resolve this case to opposing counsel. The offer required all Defendants to plead to a Home Invasion Robbery (PC 213). Defendant Vargas would be sentenced to the mid-term sentence of 6 years state prison. Defendants Delgado, Prescott and Lloyd would be sentenced to a term of 3 years state prison. (See Attachment #1.)

8. After this initial offer was made Defendant Vargas retained attorney Stuart Hanlon to represent him in this case. Mr. Hanlon contacted the People and arranged further in person meetings to discuss potential resolution. 


9. During the negotiation process it became clear that Defendant Prescott was unwilling to resolve his case. 


10. On July 28, 2020, Assistant District Attorney Dan Cabral emailed counsel for Defendants Vargas, Delgado and Lloyd. In this email ADA Cabral addressed whether the People would unpackage their offer considering that Defendant Prescott was unwilling to resolve his case. ADA Cabral made clear that the cases could be unpackaged upon debriefing with law enforcement and if necessary, testifying at trial. (See Attachment #2.)


11. I spoke with Mr. Hanlon several times about Defendant Vargas debriefing and taking advantage of the People’s Offer in this case. Mr. Hanlon expressed a desire to have Mr. Vargas, who was out of custody, debrief. On August 14, 2020 Mr. Hanlon emailed ADA Dan Cabral and myself and stated that Defendant Vargas would accept the resolution. Mr. Hanlon expressed hesitation with his client going to prison as a “snitch”. He also asked for more time to work on a global resolution for all four defendants.  (See Attachment #2.)


12. Despite this email of acceptance, no debriefing was ever set up nor was any agreement ever formalized. 

13. On or about September 9, 2020, attorney Stuart Hanlon moved to withdraw from this case. Defendant Vargas substituted Ms. Yolanda Huang as his attorney in this case. I personally made Ms. Huang aware of the opportunity to debrief and to take advantage of the People’s offer. Ms. Huang never asked to set up a debriefing. 

14. On September 15, 2020, Defendant Domenico Delgado-Caramagno agreed to debrief. On this date he met with Detective Kevin Mooney and myself. Defendant Delgado-Caramagno provided a statement explaining in detail ho this conspiracy was carried out and how the crimes were committed. 

15. On September 25, 2020, Defendant Thomas Lloyd agreed to debrief. On this date he met with Detective Kevin Mooney and me. Defendant Lloyd provided a statement explaining in detail how the conspiracy was carried and out and the crimes were committed. 


16. As a result of the debriefing of Defendants Lloyd and Delgado-Carmagno, I prepared this case for trial. Preparation for trial in this matter has included review of all available charges and an evaluation of how to proceed with potential charges at trial.

17. During the preparation of this case for trial I realized that there was an oversight in the Information that was generated after preliminary hearing. Due to this oversight not all of the charges I sought to add were in fact added to the Information. My intention was to split the existing charge of Home Invasion Robbery into two separate robbery charges. This would be done to avoid any later unanimity concerns at the time of trial. I also sought to add a First-Degree Residential Burglary charge. Finally, each should have had a separate firearm or weapon enhancement for each Defendant. The purpose of charging the case in this fashion was to conform to the evidence presented at preliminary hearing and therefore give the People the greatest chance at success at trial. 


18. Upon realizing this oversight, I drafter a new 1st Amended Information which had the appropriate charges. 


19. On November 12, 2020, I personally emailed counsel for all Defendants. In this email I discuss a prior request made by the defense for certain items of evidence. In addition, I explained in the final paragraph that due to an oversight by my office certain charges were not added to the Information after the preliminary hearing was conducted. Specifically, Count 1 needed to be separated into two separate robberies, a charge of residential burglary needed to be added, and the appropriate firearm enhancements needed to be added to charges where they were missing. I provided all counsel with a PDF copy of the proposed 1st Amended Information that I was going to file with the Court. (See Attachment #3)

20. The 1st Amended Information contained charged for Defendant Vargas that would lead to a maximum exposure of 41 years 8 months prison
. This does not take into account the application of Penal Code section 654. 

21. On December 24, 2020 Ms. Huang filed her Motion for Discovery pursuant to AB 2542/Penal Code section 745. In this motion Ms. Huang directly accused the Contra Costa County District Attorney’s Office, and me, of discriminatory treatment in this case. The People vehemently deny that the Defendants race or ethnicity has played any role in the decisions made in this case. 

22. On January 22, 2021, I was emailed by Ms. Huang regarding this case. In her email, Ms. Huang attempted to re-negotiate the case and contended that the offer of 6 years state prison was too high. Ms. Huang also asked why the District Attorney’s Office was “going to bat” for the victims in the case. (See Attachment #4.) 

23. On January 23, 2021, I responded to Ms. Huang’s email. In my email I explained that based upon her allegations of discriminatory treatment that my preference was to only communicate with her through email. This decision was made to protect the District Attorney’s Office from spurious and unfunded allegations.   In my response I explained in detail the basis for the People’s prior offer. I also clearly stated that the People would not engage in additional negotiations and that if Defendant Vargas was interested in resolving the case that he should solicit a court offer. (See Attachment #4.)


24. On April 19, 2021, this case proceeded to jury trial. 

25. On June 1, 2021, the jury returned verdicts for both Defendant Vargas and Defendant Prescott. 


I make this declaration under penalty of perjury under the laws of the State of California, executed _________________ , 2021, in Martinez, California.


DATED:



            





Chris Sansoe

Deputy District Attorney


STATEMENT OF THE CASE

On November 6, 2019, the case against Defendants Vargas and his co-conspirators was submitted to the Contra Costa County District Attorney’s Office. DDA Mary Knox reviewed the case and filed an initial complaint.  


On November 8, 2019, Defendants were arraigned in Docket #01-192019-8. Defendants were initially charged with a single count of Home Invasion Robbery, with enhancements for use of a firearm. 


The case proceeded to Preliminary Hearing on November 25, 2019, before the Honorable Judge Theresa Canepa. At this time Defendant Vargas was represented by Public Defender Julian Ross. On November 26, 2019, Judge Theresa Canepa held Defendants to answer on the filed complaint. 

On December 3, 2019, the People field the Felony Information in the above-entitled docket.  The initial Information contained 5 counts, the initial home invasion robbery (PC 211/213), three counts of assault with a semi-automatic firearm (PC 245(b)), and a count of conspiracy (PC 182). 


On or about December 5, 2019, the People met with counsel for all Defendants at the Contra Costa County DA’s Office. Mr. Ross was present on behalf of Defendant Vargas. The parties provided mitigation materials for the Defendants. Based on these mitigating materials the People elected to make a significantly mitigated offer to resolve the case. After this meeting an offer was made to all defense attorneys in this case. The offer was a package deal and required all of the Defendants to plead. The offer was 6 years state prison for Defendant Vargas for a plea to PC 213, and 3-years state prison for the remaining three Defendants for pleas to PC 213. This offer was emailed to the parties by DDA Chris Sansoe at the request of supervising DDA Kevin Bell and ADA Dan Cabral. (See Attachment # )

On December 16, 2019, the Defendants were arraigned on the filed information, Docket #05-192292-1. Defendants pled not guilty and the case was set for jury trial on February 3, 2020.  (1st trial setting). Before this jury trial date Defendant Vargas retained private counsel, Stuart Hanlon. On January 9, 2020, Mr. Hanlon filed a Motion to Continue. This Motion was opposed by Defendant Prescott. This Motion was based on Mr. Hanlon’s need for time prepare for jury trial. 


On January 21, 2020, the Motion to Continue was granted and the case was reset for trial on March 16, 2020. Defendant Lloyd, Vargas, and Delgado-Carmagno all gave limited time waivers for trial to begin on March 16, 2020, or within 10 days thereof.


On March 9, 2020, counsel for all Defendants met with Supervising DDA Kevin Bell and DDA Chris Sansoe at the Contra Costa District Attorney’s Office. Counsel for Defendants expressed their desire to negotiate the case and resolve the case. The People were provided with mitigation materials. Based on the discussion with Mr. Hanlon, and the materials provided, it was abundantly clear that he did not desire to try this case and he wanted to reach a negotiated disposition.  


On March 16, 2020, the trial did not go forward due to COVID -19 closure of the courthouse. The People were again ready to proceed to trial. (2nd trial setting).


On June 1, 2020, the case was set for trial. The People were prepared for trial and called ready. On this date Mr. Hanlon moved to continue the case due to his health concerns in relation to trying the case during COVID. In his motion to continue Mr. Hanlon makes clear that the trial is going forward because Defendant Prescott was unwilling to accept the People’s prior offer. This case was trailed one week to June 8, 2020. (3rd trial setting).


On June 8, 2020, this case was set in Department 35 for Master Trial Calendar. The People announced ready for trial. Counsel for Defendant Vargas declared that they were not ready and had filed a Motion to Continue Pursuant to Penal Code section 1050. The Court found good cause for the continuance, continued the case over Defendant Prescott’s objection, and date for trial was reset for August 17, 2020. (4th trial setting). 


On July 22, 2020, Mr. Hanlon spoke with ADA Dan Cabral in an attempt to resolve the case and/or to break up the package offer that existed. At this time, it was clear that Defendant Prescott was refusing all offers made by the People and that his co-defendant wanted to resolve their cases for the People’s prior offers. 


On July 28, 2020, Mr. Cabral emailed Counsel for all Defendants, except Defendant Prescott. In his email ADA Cabral explains that to break up the package deal that has been offered the Defendants would have to debrief and agree to testify against Defendant Prescott.  (See Attachment # ). 

On August 6, 2020, Mr. Hanlon filed a Motion to Continue the jury trail that was set for August 17, 2020. The basis for the continuance was COVID and Mr. Hanlon’s health concerns. 


On August 14, 2020, Mr. Hanlon emailed ADA Cabral and DDA Sansoe to alert the People that Defendant Vargas would accept the People’s offer to debrief and to testify against Defendant Prescott in exchange for the 6-year state prison offer previously conveyed. He expressed discomfort with Vargas being labeled a snitch and asked for more time to discuss the matter with us. 


On August 17, 2020, the case was on for jury trial assignment. The People were ready, and the case was continued to September 21, 2020, for trial. (5th trial setting).


On September 9, 2020, Mr. Hanlon moved to withdraw from the case. Ms. Yolanda Huang took over the case and the trial was continued to October 5, 2020. 


On September 15, 2020, Defendant Domenico Delgado debriefed. 


On September 21, 2020, the case was on for trial assignment. The case was continued over the objections of the People and Defendant Prescott. The case was reset for trial on October 5, 2020. (6th trial setting). 


On September 25, 2020, Defendant Thomas Lloyd debriefed. On ______ Thomas Lloyd debriefed. Both debriefs were recorded and later transcribed. This documentation and the fact the debriefs had occurred was provided to counsel for Defendant Vargas and Prescott. 

On October 5, 2020, Ms. Huang appeared for Defendant Vargas and the case was continued to October 19, 2020, for a status conference to determine when Ms. Huang would be ready for jury trial. (7th trial setting). Ms. Huang never confirmed that Defendant Vargas would be willing to resolve the case for the negotiated resolution that Mr. Hanlon had reached. 

On October 19, 2020, Ms. Huang requested a continuance of the jury trial for 60 days so she could be prepared to proceed. The People, and Defendant Prescott objected to further continuances. Jury trial was subsequently set for December 14, 2020. 

On November 10, 2020, Ms. Huang filed a Pitchess Motion. In this Motion she alleged that the officers involved in this case may have stolen marijuana during the investigation of this offense. This belief was based upon a discrepancy between what the victim said was stolen and what was recovered. This Motion was ultimately denied. 

On November 17, 2020, the People brought a Motion to Amend the Information and a Motion to file a 1st Amended Information. This Amended Information added a second Robbery count (PC 211/213), splitting the previous Count 1 into two counts. This effectively charged a robbery of both Francesca Bigotti and Domenico Biggoti. The new Information also added a count of First-Degree Residential Burglary (PC 460(a)). This amended information also added the appropriate enhancements to the assault charges, PC 12022.5(a). This Amended Information sought to clarify, or clean up the Information in preparation for jury trial, and was filed to conform the expected evidence at trial with the charges that were appropriate. At the time of this motion being served on the Court and parties Defendant Vargas was out of custody and Ms. Huang appeared for him. At the time of the filing of this information Ms. Huang raised no objections to the charges or made any claims that they were based on vindictive prosecution. 

On December 11, 2020, Ms. Huang emailed an Informal Discovery Request for “Murgia Discovery”, AB 2542/PC 745- Racial Justice Act Discovery”, and additional discovery pursuant to PC 1054. 


On December 14, 2020, DDA Sansoe informed Ms. Huang by email that the People had previously provided all required discovery in this case and that the People were not going to provide discovery pursuant to “Murgia” or “PC 745”. 



On December 14, 2020, the case was again on for jury trial. The People were prepared for trial and called ready. (8th trial setting). The case was continued. 


On December 24, 2020, Ms. Huang emailed the People a Motion to Compel Discovery that was set for January 4, 2021. The Motion was filed pursuant to Penal Code section 745 which had not yet gone into effect.  


On January 4, 2021, the case was set for trial before the Honorable Judge Burch for jury trial and hearing on Ms. Huang’s Motion to Compel Discovery and for a Pitchess Motion that she had filed against the City of Moraga, and all officers involved in this case. The Pitchess was denied. Judge Burch heard arguments regarding the Motion to Compel Discovery. Ms. Huang was not able to articulate a theory of discriminatory act by the People. Judge Burch found that no discrimination (implied or explicit) appeared on the record and denied the Motion to Compel Discovery without prejudice. Judge Burch suggested the People file declarations regarding the District Attorney’s Office and policies regarding data/crime statistic retention. The jury trial was continued to February 8, 2021. (9th trial setting). 


On January 8, 2021, the People provided the Court and Counsel with declarations from ADA Dan Cabral and from Office Manager Nanette Wellman. 


On January 22, 2021, Ms. Huang emailed DDA Sansoe regarding this case. In her email Ms. Huang attempted to negotiate for a lower state prison sentence than had been previously offered. She asked for the basis for the offer and asked why the People were “going to bat” for the Bigotti family. DDA Sansoe responded on January 23, 2021 and provided the basis for the offer. DDA Sansoe also made clear that the prior 6-year offer had never been accepted and was revoked.(See Attachment # )

On February 4, 2021, Ms. Huang emailed the People a Motion to Continue the jury trial set for February 8 and another Motion to Compel Discovery pursuant to Penal Code section 745. The basis for the Motion to Continue the jury trial was Ms. Huang’s health and her inability to get a COVID vaccine. 


On February 8, 2021, the case was on for jury trial and hearing on Ms. Huang’s Motion for Discovery. Judge Burch continued the hearing for both the Motion to Continue and the Motion for Discovery to February 11, 2021. (10th trial setting).


On February 11, 2021, Judge Burch granted the People’s Motion to Amend the Information and permitted the filing of the 1st Amended Information and trailed the jury trial to March 29, 2021. At the time of the filing of this Amended Information Defendant Vargas was out of custody and Ms. Huang appeared for him. At the time of the filing of this information Ms. Huang raised no objections to the charges or made any claims that they were based on vindictive prosecution. 

Judge Burch also heard the renewed argument for Discovery. Ms. Huang argued that there was explicit bias exhibited by the People that had existed since the filing of charges. Ms. Huang argued that the People’s choice of charging, the charges filed, and the enhancements chosen, displayed explicit bias. Ms. Huang argued that the charges filed in the Information, and the subsequent 1st Amended Information, were further proof of explicit bias. Judge Burch rejected this argument and the Motion was denied. 

On March 15, 2021, Ms. Huang filed, for the first time, a request for Mental Health Diversion. This request was scheduled to be heard on March 22, 2021. Ms. Huang’s request was based upon a single page letter from Defendant Vargas therapist. The therapist (James Noftle) did not review any of the evidence in the case. Instead, he based his opinion on his therapy sessions with Defendant Vargas. The People filed an objection to Mental Health Diversion. 


On March 29, 2021, the case was set for jury trial. The case was continued/trailed to April 5, 2021. (11th trial setting)


On April 5, 2021, the Honorable Judge Brady (Dept. 31) heard the request for Mental Health Diversion. She indicated that even if eligible Defendant may not be suitable based on the type of case. Ultimately Judge Brady found that the Defense had not submitted sufficient information to satisfy their requirements for the Mental Health Diversion request. Ms. Huang informed the Court that she was going to have Defendant Vargas examined by a forensic psychologist from Berkeley. The psychologist is named Daniella Kantarova. Upon request from the Defense the Court reset the Mental Health Diversion request for May 17, 2021. 


On April 5, 2021, the case was set for jury trial. The case was trailed/continued one week. (12th trial setting) This case was set for jury trial on April 12, 2019. The Court trailed the case to April 19, 2021 for jury trial. (13th trial setting).


On April 19, 2021, this case was set for jury trial in Department 23. The trial commenced on this date. 

On May 7, 2021, the Honorable Judge Brady denied, with prejudice, the Defendant’s Motion for Mental Health Diversion. The motion was denied for two reasons. First, there was no nexus between the offenses Defendant Vargas committed and his mental health disorder. Second, based on the violent nature of the crimes he committed Judge Brady found he was not suitable for a grant of diversion. 


On June 1, 2021, Defendant Vargas was convicted by jury of five violent felonies. Defendant Vargas was convicted of two counts of home invasion robbery in concert (PC 213), assault with a semi-automatic weapon on Francesca Bigotti, burglary of an occupied dwelling, and conspiracy to commit home invasion robbery. The jury also found true the personal use of a firearm enhancements for each charge. 

ARGUMENT 

I. COUNSEL HAS WAIVED A VINDICTIVE PROSECTUION ARGUMENT BY NOT MAKING THIS MOTION AT AN APPROPIRATE TIME. 


A motion for vindictive prosecution should be made pre-trial.  The case of People v. Edwards (1991) 54 Cal.3d 787, is illustrative of this point.  On Saturday, September 19, 1981, Edwards, shot 12–year–old Vanessa between the eyes and her 12–year–old friend, Kelly, in the head with a .22-caliber pistol while the girls were walking to a picnic lunch from a campsite in the Blue Jay campground in Orange County. Vanessa died of her wound; Kelly survived.


On September 22, 1981, three days after the shooting, and before defendant’s arrest, a complaint was filed and a warrant for defendant’s arrest was obtained. The complaint charged first degree murder but no special circumstance. Defendant was arrested in Maryland on September 28. Twelve days later, on October 10, 1981, an amended complaint was filed charging the lying-in- wait special circumstance. 

On appeal, and for the first time, Edwards claimed the amendment was unlawful because it was discriminatory, capricious, and a vindictive retaliation for his assertion of the right to counsel, his temporary refusal to waive extradition, and his eventual refusal to talk to the police. (Id. at 827.) 

The Attorney General argued that the issue is not properly before the Court because Edwards neither moved to dismiss the amended complaint nor otherwise objected on this basis. The Court agreed. “[B]ecause a claim of discriminatory prosecution generally rests upon evidence completely extraneous to the specific facts of the charged offense, we believe the issue should not be resolved upon evidence submitted at trial, but instead should be raised ... through a pretrial motion to dismiss.”  (Murgia v. Municipal Court (1975) 15 Cal.3d 286, 293–294, fn. 4.) This rationale applies to claims of vindictive prosecution. (See also People v. Toro (1989) 47 Cal.3d 966, 976) [defendant must object to amendment of information at trial to preserve a lack-of-notice objection]; People v. Sperl (1976) 54 Cal.App.3d 640, 656–657) (Id. at 828.) 

In this case, on November 12, 2020 the People gave the Defense notice that an Amended Information would be filed in preparation for trial. The People made clear that they had anticipated that the case would have resolved and therefore amending the case had not been a priority. (See Attachment #4.) Ms. Huang did not object over email. On November 17, 2020, in Court the Defense was again made aware that the 1st Amended Information had been submitted to the Court and that the People were requesting that the Information be amended. Ms. Huang was asked whether she objected. She did not. Due to Defendant Vargas being out of custody he was not arraigned on this 1st Amended Information until April 20, 2021, the second day of trial. At this time, Ms. Huang objected for the first time. However, her objection was not based on vindictive prosecution, rather it was based on her desire that a continuance would be granted pursuant to Penal Code section 1049. 

After the People completed their case in chief Ms. Huang made a Motion to Dismiss pursuant to Penal Code section 1118 and because the charges were, in her opinion, vindictive. This Court held a hearing. It denied the Motion to Dismiss under Penal Code section 1118. The Court questioned the timing of the vindictive prosecution motion. The Court denied his Motion as well. 


The Defense had nearly 6 months before trial to bring a Motion to Dismiss for Vindictive Prosecution. The Defense elected not to. It is only after the People had completed their case and proven Defendant guilty that this Motion was brought. The People submit that this motion has not been properly made and is not properly before the court. 

II. NO PRESUMPTION OF VINDICTIVENESS HAS ARISEN.


Counsel for Defendant states that the decision to amend a Felony Information, when the decision is made pre-trial and after failed negotiations, to add additional related and alternative charges, rises to the level of presumed vindictiveness. Counsel makes this claim months after the Amended Information was filed and after Defendant Vargas has been convicted by jury. The Defense makes this meritless motion without any of case law to support her argument. 


Counsel specifically argues that the decision to Amend the Information must be viewed as vindictive because the Information was filed after the Defense filed a Pitchess Motion. In this case a Pitchess Motion was filed on November 10, 2020. This motion was ultimately meritless and was denied by the Court.  The People are not party to a Pitchess Motion. However, in this case the People were not troubled by the filing of this motion as it appeared absurd and meritless to begin with as it accused officers of theft of marijuana. The filing of this meritless motion clearly had no effect on the decision to amend the information. 

Counsel cannot cite to a single case that is factually or legally analogous to the current case. Counsel is unable to cite to any law because none exists. In fact, the opposite is true. The law allows for the prosecution to amend an information at “any stage of the proceedings”. (See Penal Code section 1009.) Counsel has cited to the Twiggs case for her failed attempt to argue vindictiveness. However, Twiggs, and a multitude of other cases, have held that the addition of charges pretrial and in the “give and take” of plea bargaining are proper. (People v. Twiggs (1983) 34 Cal.3d 360, 371.) Finally, it is abundantly clear that the prosecution may add charges after a failed plea-bargain. “The courts have consistently refused to apply the presumption in the context of failed pretrial plea bargains. [Citations.]” (People v. Bracey (1994) 21 Cal.App.4th 1532, 1546.)

Absent a presumption, a denial of due process on grounds of prosecutorial vindictiveness requires objective evidence “that the prosecutor’s charging decision was motivated by a desire to punish [the defendant] for doing something that the law plainly allowed him to do.” [Citation.] “The charge of vindictive prosecution is not a substitute for evidence.” [Citations.] (People v. Bracey (1994) 21 Cal.App.4th 1532, 1549.) 

Here, Counsel has filed a meritless motion without a scintilla of actual law to support her argument. Contrary to the Defense contention the People may move to amend a filing document when necessary to charge alternative theories of prosecution and when appropriate to secure a conviction. 

III. THERE IS NO VINDICTIVENESS IN AMENDING AN INFORMATION IN A PRE-TRIAL SETTING.

The presumption of vindictiveness does not apply in a pretrial setting. In Twiggs v. Superior Court (1983) 34 Cal.3d 360, 371 (Twiggs), where charges were increased after a mistrial, the California Supreme Court distinguished cases in which more serious charges were added pretrial and in the “give and take” of plea bargaining, all of which were found to be proper. (Id. at p. 371, citing Bordenkircher v. Hayes (1978) 434 U.S. 357 and United States v. Goodwin (1982) 457 U.S. 368.) More specifically, Twiggs discussed and distinguished People v. Farrow (1982) 133 Cal.App.3d 147 (Farrow). (Twiggs, supra, 34 Cal.3d at pp. 372-373.) In Farrow, the appellate court held: 


Unless the [presumption] rule is limited to the postconviction appeal context, it becomes totally unworkable. Prosecutorial discretion in determining the charges to be filed is basic to the framework of our criminal justice system. [Citations.] Up to the time of verdict, the prosecution may amend the information to include additional offenses shown by the evidence at the preliminary hearing. To extend [the presumption] to the pretrial and trial context would unduly hamper the legitimate exercise of this prosecutorial discretion. 

(Id. 133 Cal.App.3d at p. 152.) “In the pretrial situation, no presumption of vindictiveness arises. A presumption of vindictiveness arises only if the prosecutor ‘ups the ante’ after exercise of a postconviction right.” (People v. Puentes (2010) 190 Cal.App.4th 1480, 1484.) 

Thus, for example, no presumption of prosecutorial vindictiveness arises from the addition of charges in a pretrial setting. (People v. Johnson (1991) 233 Cal.App.3d 425, 447-449; People v. Matthews (1986) 183 Cal.App.3d 458, 465-466; People v. Rivera (1981) 127 Cal.App.3d 136, 141-148)(Emphasis added.) Nor does it arise if charges are refiled after being previously dismissed in lieu of probation revocation proceedings. (People v. Bracey (1999) 21 Cal.App.4th 1532, 1546-1549.) And no presumption of vindictive prosecution was applied where the increased charges were the product of a reevaluation of the evidence by a different prosecutor after the defendant successfully made a motion to withdraw her guilty plea. (People v. Hudson (1989) 210 Cal.App.3d 784, 788 [original plea not part of negotiated agreement with prosecution])(Emphasis added.)


Here, the claims of vindictiveness arise in a pre-trial, setting after the negotiations had failed, and after the case was re-evaluated by a prosecutor who had not filed the initial complaint. The Defense claims that the new charges were brought to punish Defendant Vargas for exerting his right to trial. However, this narrow view ignores the fact that the People have a right to amend the Information prior to trial to charge crimes that the prosecution believes are based on the evidence, and to ensure that at trial the People are successful. The claim of vindictiveness thus fails and is without any potential merit. 

IV. THERE IS NO VINDICTIVENESS IN AMENDING AN INFORMATION AFTER A FAILED PLEA BARGAIN.


“The courts have consistently refused to apply the presumption in the context of failed pretrial plea bargains. [Citations.]” (People v. Bracey (1994) 21 Cal.App.4th 1532, 1546.) Thus, for example, it is not prosecutorial misconduct to hold new criminal charges in abeyance while attempting to obtain a negotiated disposition in a pending case. A prosecutor’s offer not to file the new charges in the context of a legitimate plea bargain offer does not implicate a defendant’s due process right not to be subjected to vindictive prosecution. 

The United States Supreme Court confronted the question of prosecutorial vindictiveness in the context of plea negotiations in Bordenkircher v. Hayes (1978) 434 U.S. 357 . In that case the defendant was charged with uttering a forged instrument, an offense punishable by a term of two to ten years. During plea negotiations with defense counsel present, the prosecution offered to recommend a sentence of five years in exchange for a plea of guilty. At the same meeting, the prosecutor said that if the defendant did not plead guilty, and “save the court the inconvenience and necessity of a trial” (id., at p. 358 … ), he would seek an indictment under the Kentucky Habitual Criminal Act, which would subject the defendant to a mandatory sentence of life imprisonment because of defendant’s two prior felony convictions. Defendant chose not to plead guilty, and he was subsequently indicted on the more serious charge. The court held that “the course of conduct engaged in by the prosecutor in this case, which no more than openly presented the defendant with the unpleasant alternatives of forgoing trial or facing charges on which he was plainly subject to prosecution, did not violate the Due Process Clause of the Fourteenth Amendment.” (Id., at p. 365 … .) (Twiggs v. Superior Court (1983) 34 Cal.4th 360, 370 (Twiggs).) 

This reasoning was expanded by the United States Supreme Court in United States v. Goodwin (1982) 457 U.S. 368, quoting extensively from Bordenkircher v. Hayes, supra, 434 U.S. 357 (Bordenkircher): 


… [Bordenkircher, supra] 434 U.S. at 364-365 … (“To hold that the prosecutor’s desire to induce a guilty plea … may play no part in his charging decision, would contradict the very premises that underlie the concept of plea bargaining itself”). If a prosecutor could not threaten to bring additional charges during plea negotiation, and then obtain those charges when plea negotiation failed, an equally compelling argument could be made that a prosecutor’s initial charging decision could never be influenced by what he hoped to gain in the course of plea negotiation. Whether “additional” charges were brought originally and dismissed, or merely threatened during plea negotiations, the prosecutor could be accused.of using those charges to induce a defendant to forgo his right to stand trial. If such use of “additional” charges were presumptively invalid, the institution of plea negotiation could not survive. Thus, to preserve the plea negotiation process, with its correspondent advantages for both the defendant and the State, the Court in Bordenkircher held that “additional” charges may be used to induce a defendant to plead guilty. Once that conclusion was accepted, it necessarily followed that it did not matter whether the “additional” charges were obtained in the original indictment or merely threatened in plea negotiations and obtained once those negotiations broke down. In the former situation, the prosecutor could be said simply to have “anticipated” that the defendant might refuse to plead guilty and, as a result, to have placed his “threat” in the original indictment. Cf. id., at 360-361 … (“As a practical matter, in short, this case would be no different if the grand jury had indicted Hayes as a recidivist from the outset, and the prosecutor had offered to drop that charge as part of the plea bargain”). 

(United States v. Goodwin, supra, 457 U.S. at p. 378, fn. 10, italics added; see also People v. Matthews (1986) 183 Cal.App.3d 458, 463-467 [court held adding a prior felony enhancement that were not in the original complaint did not give rise to a presumption of prosecutorial vindictiveness where the counts were added in the normal course of pretrial proceedings after a failed plea bargaining and after a preliminary examination].)


People v. Barajas (1983) 149 Cal.App.3d 30 is distinguishable. The defendant in Barajas was facing misdemeanor driving under the influence charges when, on the morning of trial, one deputy city attorney realized the injuries resulting from defendant’s conduct justified upgrading the case to a felony. This deputy city attorney “threatened” the case would be filed as a felony unless the defendant pled guilty. The defendant declined and another deputy city attorney took over the case for trial. That deputy city attorney caused a mistrial by asking a question that elicited inadmissible evidence despite a prior warning by defense counsel not to elicit such evidence. Although the case was not dismissed on double jeopardy grounds because of this prosecutorial misconduct, the appellate court held the subsequent upgrading of the case to a felony for retrial would violate due process. Recognizing the unique procedural posture of the case the appellate court reasoned: 


Unlike Twiggs, where the mistrial was caused by the jury’s inability to agree after trial, Barajas did not have a complete error free trial. The prosecutor during trial caused the mistrial. To require Barajas to now face a felony charge would in effect reward the prosecutor for his prejudicial conduct. Moreover, faced with prosecutorial misconduct, defense counsel should not be required to remain mute in order to avoid the risk that his client might later be prosecuted for an offense with the potential of increased penalties. To so hold has the effect of denying the defendant his right to the effective assistance of counsel while concurrently sanctioning prejudicial error. 


(Id. at p. 34, italics in original.)


Here, no threat has ever been conveyed. Rather, Defendant elected not to accept the early resolution offer that was tendered. The Defense likes to claim that the offer was racially discriminatory because it required Defendant Vargas to debrief, and potentially to testify if the prosecution so desired. 


However, no attempts were made by Ms. Huang to negotiate an alternative sentence. Instead, counsel for the Defense pushed forward filing baseless motions and disparaging the victims. No effort was made to attempt to resolve this case until mid-trial when the Defendant’s Motion for Mental Health Diversion was denied. It was at this time that the Defense attempted to solicit an offer from the People and the Court. Of course at this late stage of the proceedings it should have come as no surmise that the People and the Court refused to engage in mid trial negotiations with Ms. Huang. 


 Therefore, we are not in similar situation to Barajas. The Defendant has elected not to take advantage of the plea-bargaining process. Now Defendant complains that the People have exercised their right to appropriately charge and try the offense. Again, there is no basis for a finding of vindictive prosecution. 


V. NO ACTUAL VINDICTEVNESS HAS OCCURRED. 


The Defense’s final argument is that even if they cannot meet the presumption of vindictiveness standard that this Court should nevertheless dismiss the charges because actual vindictiveness is present. The basis for this allegation of vindictiveness is threefold: 1) That cooperating co-defendant sreceived lighter sentences, 2) that the maximum exposure increased tremendously, and 3) that the prosecutor was offended by the claims of racism. 


Domenico Delgado- Carmagno, a Hispanic Male, and Thomas Lloyd, an African American male, both wanted to resolve their cases. As a result, they debriefed, and complied with all requests made of them. The act of debriefing serves an important governmental function, similar to allocution for a crime. It allows the accused the opportunity to admit their crimes, and it allows for the resolution of cases at an early stage. The People gave Defendant Vargas the same ability to resolve. Defendant Vargas elected not to.  

Counsel additionally alleges that the increase in exposure also makes this vindictive. Counsel’s assertion that this 1st Amended Information added 68 years of exposure is wrong. The exposure from the 1st Amended Information was 41 years 8 months. It is unclear how she Ms. Huang came to the determination that this amendment added 68 years of exposure. It is also clear form reading the email sent to Counsel at the time of filing this 1st Amended Information that it was always the intent of the People to have these charges and that but for an error in the process the charges would have been filed. 

Finally, Counsel contends that because the assigned attorney was offended when she made a claim of racism that this also proves vindictiveness. Despite Ms. Huang’s contention the false allegation of racism is offensive. It is uncommon for practicing criminal attorneys is Contra Costa County to accuse prosecutors of racism spuriously and falsely. Ms. Huang’s claims are meritless. There is no evidence of vindictive prosecution. 

CONCLUSION


Based on the Points and Authorities the People contend that the Defendants Motion to Dismiss without any merit. The People ask the Court to deny the Motion given the clear law that is directly on point and contrary to the Defense’s arguments. Any objective viewing of the facts in this case indicate that the People made a mitigated offer to resolve this case. One Defendant (Prescott) chose not to accept the People’s offer. Because this was a package offer the three defendants who wanted to resolve their case were required to debrief in order to un-package the offer. Defendant Vargas made the decision not to debrief and to face the criminal charges with Defendant Prescott. The People, in preparation for trial, filed an amended information so that they could be in the best position to succeed at trial. The Defense had months to argue that the amended information was not appropriate. Rather than act in a timely fashion the Defense has waited until after Defendant Vargas has been convicted. The Defense cannot now argue in good faith that the prosecution of Defendant Vargas has been vindictive. 

DATED:



            


Respectfully Submitted,










DIANA BECTON


District Attorney


Contra Costa County


Chris Sansoe

Deputy District Attorney


� In her brief, Ms. Huang states in her declaration that the 1st Amended Information added “ an extraordinary 68 years of additional prison exposure”. It is unclear how she is reaching this number. 
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SUMMARY OF PEOPLE’S POSITION

Azrael Vargas (hereinafter as “Defendant Vargas”) has failed to provide sufficient evidence that the People have violated Penal Code section 745. First, statistical data shows that the District Attorney’s Office has charged African Americans proportionally to other races. Second, the People exercised appropriate prosecutorial discretion during pre-trial negotiations. Third, the Court found that the Defendant was not suitable for Mental Health Diversion. Finally, the Court found no Batson/Wheeler violation during jury selection. This is the third time the Defendant has filed a motion pursuant to Penal Code section 745 but now asks this Court to order voluminous discovery and grant a hearing to further contest the Defendant’s conviction. The Defendant explicitly states that his claim of discriminatory treatment is not based on the conduct of any particular individual but rather he asks for this Court to find that “Black Americans are disparately charged, convicted, and sentenced in Contra Costa County and to remediate the systematic unfairness in his case” (Defense Motion 13: XX.) The Defendant and his counsel are mistaken, and the motion should be denied.

STATEMENT OF THE CASE[footnoteRef:2] [2:  The People incorporate the prior “STATEMENT OF THE CASE” from the People’s Initial Response to Defendant’s Discovery Motion pursuant to Penal Code section 745/AB 2542. The additional information provided here has developed during the pendency and trial of this case. ] 


The case of People v. Vargas proceeded to jury trial on April 19, 2021. On May 19, 2021, Ms. Huang, counsel for Defendant Vargas attempted to file and litigate a third motion pursuant to Penal Code section 745 – the California Racial Justice Act of 2020. The Court told Ms. Huang that she may have this motion heard after the trial had concluded. 

On May 7, 2021, Defendant Vargas appeared for a motion for Mental Health Diversion was heard before the Honorable Judge Laurel Brady. This Motion was denied[footnoteRef:3].  [3:  A complete transcript of this hearing is attached as Exhibit #___.] 


The jury trial concluded on June 1, 2021 when the jury reached verdicts on five of the seven counts. Defendant Vargas was convicted of the following:

Count 1: PC 211/212.5/213 – Home Invasion Robbery of Francesca Bigotti committed in concert;

	Enhancement: PC 12022.53(b): Personal Use of a Firearm;

Count 2:  PC 211/212.5/213 – Home Invasion Robbery of Francesca Bigotti committed in concert;

	Enhancement: PC 12022.53(b): Personal Use of a Firearm;

Count 3: PC 245(b): Assault with a Semiautomatic Firearm upon Francesca Bigotti;

	Enhancement: PC 12022.5(a): Personal Use of a Firearm 

Count 6: PC 460(a): First Degree Residential Burglary committed with non-participant present;

	Enhancement: PC 12022.5(a): Personal Use of a Firearm;

Count 7: PC 182: Conspiracy to Commit Home Invasion Robbery.

[bookmark: _Hlk58910843]POINTS AND AUTHORITIES 

Statistical evidence shows from 2018 to 2020, the District Attorney’s Office has charged African Americans proportionally to other races. Pursuant to Penal Code section 745 (a), the state shall not seek or obtain a criminal conviction or seek, obtain, or impose a sentence on the basis of race, ethnicity, or national origin. A violation is established if the defendant proves, by a preponderance of the evidence, any of the following:

The defendant was charged or convicted of a more serious offense than defendants of other races, ethnicities, or national origins who commit similar offenses and are similarly situated, and the evidence establishes that the prosecution more frequently sought or obtained convictions for more serious offenses against people who share the defendant’s race, ethnicity, or national origin in the county where the convictions were sought or obtained . . . 

(Pen. Code § 745 subd. (a)(3).)

“More frequently sought or obtained” or “more frequently imposed” means that statistical evidence or aggregate data demonstrate a significant difference in seeking or obtaining convictions or in imposing sentences comparing individuals who have committed similar offenses and are similarly situated, and the prosecution cannot establish race-neutral reasons for the disparity. 

(Pen. Code § 745 subd. (h)(1).)



I. STATISTICAL EVIDENCE FROM 2018 - 2020 DEMONSTRATES NO SIGNIFICANT DIFFERNCE IN CHARGING DECISIONS BETWEEN AFRICAN AMERICANS AND OTHER RACES.



The Defendant has failed to show that the District Attorney has sought convictions against African Americans more frequently in comparison to other races. From 2018 to 2020, the District Attorney’s Office has filed 109 robbery cases. (People’s Exhibit 1.) Of the 109 filed cases, 60.5% were committed by African Americans, 11.01% were by Caucasian Americans, and 28.4% were committed by other races. (Id.) Of the 109 cases filed, 38 cases were later dismissed or reduced. (Id.) The data shows that 65.79% of African Americans had their cases dismissed or reduced. (Id.) The data also shows that 7.89% of Caucasian Americans had their cases dismissed or reduced and 26.32% of other races had their cases dismissed or reduced. (Id.) Of the remaining 71 cases, 57.75% were filed against African Americans, 12.68% were filed against Caucasian Americans, and 29.58% were filed against other races. (Id.)

Of the 71 cases that were filed, 16 of them were Home Invasion Robberies, similar to the Defendant’s conviction. Of those cases, 13 of the 71 cases were committed by African Americans and 3 were committed by other races. (Id.) None were committed by Caucasian Americans. (Id.) 

Furthermore, between 2018 and 2020, no filing action was taken in 74 robbery cases. (Id.) The cases were classified as NCF, No Charges Filed, for a variety of reasons. (Id.) Of the 74 cases, 57% were against African Americans, 20% were against Caucasian Americans, and 23% were against other races. (Id.) 

In totality, this data confirms that from 2018 to 2020, the District Attorney’s office did not seek convictions for African Americans more frequently than other races. First, when comparing the number of robbery offenses filed against African Americans to the number of robbery offenses presented for filing against African Americans, the filing rate is almost proportional. In fact, the final filing rate is lower – 57.55% compared to 60.55%. Second, the data shows that African Americans are about two-in-a-half times more likely to have no filing action taken against them compared to Caucasian Americans and other races. Finally, when looking specifically at home invasions, the District Attorney’s Office has again, sought convictions against African Americans at a proportional rate when compared to other races.

The Court should exercise caution when relying on the statistics that the defense presents. (Watson v. Fort Worth Bank and Trust (1988) 487 U.S. 977, 996 [cautioning against use of facially plausible statistical evidence based on “small or incomplete data sets and inadequate statistical techniques.]) The Defense claims that because more African Americans are charged with robbery, or have enhancements filed for the use of firearms, that the statistics therefore support her conclusion that the People filed charges in a discriminatory manner. This is a complete misinterpretation of the data. As seen above, the data actually confirms that the District Attorney’s Office has charged cases proportionally based upon what has been brought by law enforcement agencies for review. The People are not filing charges based upon race, they are filing charges based upon the evidence presented.

The charges against the Defendant were not based on racial discrimination. Ms. Huang claims that the Defendant is exposed to a 76-year prison term. Ms. Huang’s claims are based upon her version of the facts, her belief in the mitigating materials, and her misunderstanding of the law. However, Ms. Huang’s claims are factually and legally incorrect. The charges in the instant matter were supported by deductions made from police reports, debriefings, and the use of evidence. Most importantly, the Defense never filed a motion to dismiss any of the charges, nor were they successful in an PC 1118 Motion to Dismiss. Thus, for the reasons above, the Defendant has failed to establish a prima facie showing that a violation of section 745(a) has occurred, and as such, the Defendant’s motion should be denied. 



II. THE DEFENDANT WAS TREATED APPROPRIATELY DURING THE PRE-TRIAL PLEA BARGAINING PHASE.  



a. Negotiations 



The People exercised appropriate prosecutorial discretion during pre-trial negotiations. An initial offer was made on December 5, 2019 to all attorneys. The Defendant was represented by Julian Ross of the Public Defender’s Office at the time. The offer was as follows: 

Each Defendant would plead to Count 1 of the Information PC 211/213(a)(1(A)- home invasion robbery

Vargas – midterm of 6 yrs. Prison

Delgado/Prescott/Lloyd – low term of 3 yrs. Prison

CPO for all vicitms and residence

Firearm to be returned to be lawful owner or destroyed

Restitution 

Any other standard terms

This offer was the result of a meeting between all parties – the assigned prosecutor, the supervising DDA, and all four defense attorneys. At this meeting, Mr. Ross provided a significant amount of mitigation evidence in the form of letters, college and background information. Deputy District Attorney Kevin Bell, the supervising attorney, considered all information and then asked that the initial package offer be sent to all defense attorneys. After the initial offer was made, the Defendant retained a second attorney, Stuart Hanlon. Mr. Hanlon sought a negotiated resolution to the case and met with the assigned prosecutor and DDA Kevin Bell. At this meeting, Mr. Hanlon provided additional mitigating materials. After considering these mitigating materials, the People decided that the offer previously conveyed was still appropriate given the nature of the violent offense. 

 The People offered to break up the package offers for those who wished to plea only if those who were interested debriefed and then made themselves available to testify if the assigned prosecutor deemed it necessary. The Defendant expressed a desire to plead to an unpackaged offer. However, he never actually followed through. Instead the attorney who had expressed this desire, Stuart Hanlon, was replaced by Ms. Huang. In addition, Co-Defendant Prescott was unwilling to resolve for the negotiated resolution. However, co-Defendants Delgado, a Hispanic male, and Lloyd, an African American male, both expressed a desire to break up the prior package offer and elected to debrief. As a result, offers to the Defendant and co-Defendant Prescott were rescinded and preparations were made to try the case against them. These preparations included the review of the charging document and correcting any filing mistakes or omissions that were made. Co-Defendant Delgado was ultimately called as a witness at trial. 

	The Defendant’s Counsel claims that the Defendant was only offered six-year state prison that was contingent upon him “debriefing” and testifying against the other co-defendants. Again, Ms. Huang’s rendition of the facts is incorrect. More importantly, it is irrelevant what offer the People made because the Defendant never accepted the offer. Counsel further contends that requiring the Defendant to “debrief” and be willing to testing against his co-conspirators “demonstrates clear racial bias.” This statement is based on the declaration of Oscar Flores, a prison reform advocate. In his declaration, Mr. Flores compared a criminal debriefing to a person of Muslim faith being forced to eat pork. This is not only absurd, but it demonstrates a complete ignorance of the criminal justice process. The concept of debriefing and later being a potential prosecution witness serves an important governmental function. Similar to allocution it allows a criminal defendant to accept responsibility for what they have done while at the same time permitting the early resolution of cases. It is also intriguing that Mr. Flores contends that debriefing displays clear racial bias because of the implication is African American and Hispanic communities when the two suspects who chose to debrief were of Hispanic and African America descent. Clearly the implications Mr. Flores asserts are fictious.  This is yet again, another example of the Defendant making a meritless claim. Thus, for the reasons stated above, the evidence demonstrates that the Defendant was treated appropriately during the negotiation phase.



b. The People were not required to engage in negotiations with the Defense.

The People are under no obligation to make any offer to resolve a case. In fact, “there is no constitutional right to plea bargain; the prosecutor need not do so if he prefers to go to trial.” (Weatherford v. Bursey (1977) 429 US 525, 560-561.) If the People do make an offer that is later rejected, it is not vindictive to then add additional charges after the negotiations have failed. (See People v. Bracey (1994) 21 Cal.App.4th 1532, 1546; Bordenkircher v. Hayes (1978) 434 U.S. 357) Thus, for example, it is not prosecutorial misconduct to hold new criminal charges in abeyance while attempting to obtain a negotiated disposition in a pending case. A prosecutor’s offer not to file the new charges in the context of a legitimate plea bargain offer does not implicate a defendant’s due process right not to be subjected to vindictive prosecution. The pretrial addition of charges in the “give and take” of plea bargaining are proper. (People v. Twiggs (1983) 34 Cal.3d 360, 371.) The courts have consistently refused to apply the presumption in the context of failed pretrial plea bargains. [Citations.]” (People v. Bracey (1994) 21 Cal.App.4th 1532, 1546.)

Here, Ms. Huang claims that more efforts should have been made to resolve the instant case prior to trial. Furthermore, Ms. Huang claims that “the prosecutor’s offer of six years indicates that his decision to file charges potentially resulting in more than four decades of prison time was not based on public safety. It is these kinds of almost totally discretionary decisions that invite implicit and explicit bias.” (Defense Motion 16.) Ms. Huang’s claims are incorrect. The Court has already determined the People are not required to engage in negotiations with the Defense. Despite any offers made by the People, the Defense can still request a Court offer. Ms. Huang did not make a request until after trial had commenced[footnoteRef:4]. Thus, for the reasons stated above, again, the evidence demonstrates that the Defendant was treated appropriately during the negotiation phase, and as such, the Defendant’s motion should be denied. [4:  The request for a court offer was made the day after Defendant Vargas petition for Mental Health Diversion was denied by the Honorable Judge Brady, Department 31. ] 




III. THE PEOPLE’S OBJECTIONS TO DIVERTING A VIOLENT FELONY WERE OBJECTIVELY REASONABLE AND DEFENDANT WAS FOUND NOT SUITABLE FOR DIVERSION



a. The Defendant was not statutorily eligible for Judicial and Veteran’s Diversion. 



Diversion is codified and recognized under Penal Code sections 1000 (low level misdemeanors and drug offenses), 1000.36 (Mental Health Diversion), and 1000.81 (Military or Veterans Diversion). Generally, felony offenses are not eligible for Diversion. 

Here, the Defense complains about racial disparities that they perceive for inapplicable areas, such as PC 1000. It is immaterial if diversion was not handled appropriately on low level drug or misdemeanor cases because the Defendant committed a serious and violent felony thus making him not statutorily eligible for Judicial Diversion. Furthermore, discussion of Veteran’s Diversion are equally fruitless because the Defendant is not a veteran. Therefore, the Defendant could only pursue Mental Health Diversion. 

b. The Court found that Defendant Vargas was not suitable or eligible for Mental Health Diversion.



On May 7, 2021, the Honorable Judge Brady found the Defendant not suitable for Mental Health Diversion. (People Exhibit #2, pg. 25.) After the Defendant hired Ms. Huang, he moved for Mental Health Diversion. Due to the violent nature of the offense, the People opposed the motion. A significant amount of litigation ensued, however, the Defendant’s motion was denied. Judge Brady specifically questioned the veracity of the opposition’s hired psychologist and found them to be conclusory in nature without the supporting factual basis. (People’s Exhibit #2, pg7.) In addition, Judge Brady found that the Defendant played a very active role in the planning of the home invasion. (People’s Exhibit #1 , pg. 24.) Judge Brady also found that the offense was “extraordinarily dangerous” and was a “trauma event for family members” who were victimized. (People’s Exhibit #2, pg. 23.) Finally, Judge Brady found that there was no nexus between the Defendant’s alleged PTSD and the planned home invasion robbery he committed. Ultimately, Judge Brady concluded that the Defendant was not suitable for diversion. (People Exhibit #2, pg. 25.)

Despite addressing Judge Brady’s ruling, the Defense calls the People’s view of the facts “inaccurate and inflammatory” and that it “exemplif[ies] a reliance on racial stereotypes.” (Defense Motion pg 17.) Additionally, the Defense further asserts that the People’s objection to Mental Health Diversion, on a case involving a violent and planned home invasion robbery, is somehow evidence of racial bias. This is far-fetched. The facts are that the Defendant had his diversion application heard by an objective and neutral judge and his motion was denied. The Defense’s understanding of the law and their position on diversion are flawed. Counsel is simply trying to rely on racial bias as a last-ditch effort to keep her client out of prison. As the evidence has clearly shown, the Defendant’s motion is meritless and should be denied.



IV. [bookmark: _Hlk59001101]THE PEOPLE’S CHALLENGE OF AN ALTERNATE JUROR WAS APROPRIATE AND NOTINFLUENCED BY RACIAL BIAS OR DISCRIMINATION. 



The People exercised appropriate prosecutorial discretion throughout the trial phase. During jury selection, the People learned several facts about Mrs. Foster, a prospective African American, alternate juror: First, Mrs. Foster was related to Deputy District Attorney Nichelle Holmes; Second, Mrs. Foster was married to Ms. Holmes’ cousin; Third, Mrs. Foster and Deputy District Attorney Holmes were Facebook friends who spoke on occasion; and finally, Mrs. Foster previously served on a jury where she voted not guilty.  

	The Court found no Batson/Wheeler violation after the People removed Mrs. Foster as a juror. First and foremost, the jury was selected prior to Mrs. Foster becoming eligible to serve. During the selection of alternate jurors, the People elected to use a peremptory challenge to remove Mrs. Foster from being an alternate and the Defense made a motion under Batson/Wheeler. The People provided two main justifications for the removal of the juror: First, Mrs. Foster was related to, and had potential contact with, DDA Nichelle Holmes. There has been personal conflict between the assigned prosecutor and DDA Holmes. Based on the nature of the relationship between the assigned prosecutor and Ms. Holmes, it did not appear appropriate to keep a relative of Ms. Holmes on the jury. Second, Mrs. Foster had volunteered that she had previously served on a criminal jury and had voted not guilty. Based upon these facts, the Court found no Batson/Wheeler violation.  

	The Defense misrepresents the events of the jury selection process. Ms. Huang claims that only two prospective jurors were African American. This is not accurate. There were two prospective African American jurors in the third panel and in the other two panels, there were several prospective African American jurors who asked for hardship. Most importantly, the People and the Court both noted that the Defense used a peremptory challenge to remove a prospective African American juror. The People cannot be expected to empanel a prospective juror just because they may be African American, whereas the Defense can pick and choose who they please. The Defense is using the Racial Justice Act as a scapegoat to overcome the violent and dangerous home invasion that the Defendant planned and executed. These facts prove that the defense’s claims are completely meritless and have no evidentiary foundation. Thus, for the reasons stated above, the Defense’s motion should be denied. 



CONCLUSION

          The defense has failed to meet its burden in proving that the Defendant has been subjected to unwarranted treatment or punishment due to racial bias or discrimination. No evidence of animus or good cause has been shown to warrant discovery. The Defense has attempted to establish good cause by citing to generalized statistics. However, the law does not find a prima facie case based on general claims about the justice system. As such, the Defense’s motion should be denied. 









Dated:										Respectfully Submitted,

				

						

										Christopher Sansoe

										Deputy District Attorney
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SUMMARY OF PEOPLE’S POSITION 

Azrael Vargas (hereinafter as “Defendant Vargas”) has failed to provide sufficient evidence that 

the People have violated Penal Code section 745. First, statistical data shows that the District Attorney’s 

Office has charged African Americans proportionally to other races. Second, the People exercised 

appropriate prosecutorial discretion during pre-trial negotiations. Third, the Court found that the 

Defendant was not suitable for Mental Health Diversion. Finally, the Court found no Batson/Wheeler 

violation during jury selection. This is the third time the Defendant has filed a motion pursuant to Penal 

Code section 745 but now asks this Court to order voluminous discovery and grant a hearing to further 

contest the Defendant’s conviction. The Defendant explicitly states that his claim of discriminatory 
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treatment is not based on the conduct of any particular individual but rather he asks for this Court to find 

that “Black Americans are disparately charged, convicted, and sentenced in Contra Costa County and to 

remediate the systematic unfairness in his case” (Defense Motion 13: XX.) The Defendant and his counsel 

are mistaken, and the motion should be denied. 

STATEMENT OF THE CASE1 

The case of People v. Vargas proceeded to jury trial on April 19, 2021. On May 19, 2021, Ms. 

Huang, counsel for Defendant Vargas attempted to file and litigate a third motion pursuant to Penal Code 

section 745 – the California Racial Justice Act of 2020. The Court told Ms. Huang that she may have this 

motion heard after the trial had concluded.  

On May 7, 2021, Defendant Vargas appeared for a motion for Mental Health Diversion was heard 

before the Honorable Judge Laurel Brady. This Motion was denied2.  

The jury trial concluded on June 1, 2021 when the jury reached verdicts on five of the seven counts. 

Defendant Vargas was convicted of the following: 

Count 1: PC 211/212.5/213 – Home Invasion Robbery of Francesca Bigotti committed in concert; 

 Enhancement: PC 12022.53(b): Personal Use of a Firearm; 

Count 2:  PC 211/212.5/213 – Home Invasion Robbery of Francesca Bigotti committed in concert; 

 Enhancement: PC 12022.53(b): Personal Use of a Firearm; 

Count 3: PC 245(b): Assault with a Semiautomatic Firearm upon Francesca Bigotti; 

 Enhancement: PC 12022.5(a): Personal Use of a Firearm  

Count 6: PC 460(a): First Degree Residential Burglary committed with non-participant present; 

 Enhancement: PC 12022.5(a): Personal Use of a Firearm; 

 
1 The People incorporate the prior “STATEMENT OF THE CASE” from the People’s Initial Response to Defendant’s 
Discovery Motion pursuant to Penal Code section 745/AB 2542. The additional information provided here has developed 
during the pendency and trial of this case.  
2 A complete transcript of this hearing is attached as Exhibit #___. 
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Count 7: PC 182: Conspiracy to Commit Home Invasion Robbery. 

POINTS AND AUTHORITIES  

Statistical evidence shows from 2018 to 2020, the District Attorney’s Office has charged African 

Americans proportionally to other races. Pursuant to Penal Code section 745 (a), the state shall not seek 

or obtain a criminal conviction or seek, obtain, or impose a sentence on the basis of race, ethnicity, or 

national origin. A violation is established if the defendant proves, by a preponderance of the evidence, any 

of the following: 

The defendant was charged or convicted of a more serious offense than defendants of other 
races, ethnicities, or national origins who commit similar offenses and are similarly 
situated, and the evidence establishes that the prosecution more frequently sought or 
obtained convictions for more serious offenses against people who share the defendant’s 
race, ethnicity, or national origin in the county where the convictions were sought or 
obtained . . .  

(Pen. Code § 745 subd. (a)(3).) 

“More frequently sought or obtained” or “more frequently imposed” means that statistical 
evidence or aggregate data demonstrate a significant difference in seeking or obtaining 
convictions or in imposing sentences comparing individuals who have committed similar 
offenses and are similarly situated, and the prosecution cannot establish race-neutral 
reasons for the disparity.  

(Pen. Code § 745 subd. (h)(1).) 

 

I. STATISTICAL EVIDENCE FROM 2018 - 2020 DEMONSTRATES NO SIGNIFICANT 
DIFFERNCE IN CHARGING DECISIONS BETWEEN AFRICAN AMERICANS AND 
OTHER RACES. 

 
The Defendant has failed to show that the District Attorney has sought convictions against African 

Americans more frequently in comparison to other races. From 2018 to 2020, the District Attorney’s 

Office has filed 109 robbery cases. (People’s Exhibit 1.) Of the 109 filed cases, 60.5% were committed 

by African Americans, 11.01% were by Caucasian Americans, and 28.4% were committed by other races. 

(Id.) Of the 109 cases filed, 38 cases were later dismissed or reduced. (Id.) The data shows that 65.79% 

of African Americans had their cases dismissed or reduced. (Id.) The data also shows that 7.89% of 
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Caucasian Americans had their cases dismissed or reduced and 26.32% of other races had their cases 

dismissed or reduced. (Id.) Of the remaining 71 cases, 57.75% were filed against African Americans, 

12.68% were filed against Caucasian Americans, and 29.58% were filed against other races. (Id.) 

Of the 71 cases that were filed, 16 of them were Home Invasion Robberies, similar to the 

Defendant’s conviction. Of those cases, 13 of the 71 cases were committed by African Americans and 3 

were committed by other races. (Id.) None were committed by Caucasian Americans. (Id.)  

Furthermore, between 2018 and 2020, no filing action was taken in 74 robbery cases. (Id.) The 

cases were classified as NCF, No Charges Filed, for a variety of reasons. (Id.) Of the 74 cases, 57% were 

against African Americans, 20% were against Caucasian Americans, and 23% were against other races. 

(Id.)  

In totality, this data confirms that from 2018 to 2020, the District Attorney’s office did not seek 

convictions for African Americans more frequently than other races. First, when comparing the number 

of robbery offenses filed against African Americans to the number of robbery offenses presented for filing 

against African Americans, the filing rate is almost proportional. In fact, the final filing rate is lower – 

57.55% compared to 60.55%. Second, the data shows that African Americans are about two-in-a-half 

times more likely to have no filing action taken against them compared to Caucasian Americans and other 

races. Finally, when looking specifically at home invasions, the District Attorney’s Office has again, 

sought convictions against African Americans at a proportional rate when compared to other races. 

The Court should exercise caution when relying on the statistics that the defense presents. (Watson 

v. Fort Worth Bank and Trust (1988) 487 U.S. 977, 996 [cautioning against use of facially plausible 

statistical evidence based on “small or incomplete data sets and inadequate statistical techniques.]) The 

Defense claims that because more African Americans are charged with robbery, or have enhancements 

filed for the use of firearms, that the statistics therefore support her conclusion that the People filed charges 



 

5 

People’s Response to Defendant Vargas’ Motion Pursuant to Penal Code section 745  

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 

 

in a discriminatory manner. This is a complete misinterpretation of the data. As seen above, the data 

actually confirms that the District Attorney’s Office has charged cases proportionally based upon what 

has been brought by law enforcement agencies for review. The People are not filing charges based upon 

race, they are filing charges based upon the evidence presented. 

The charges against the Defendant were not based on racial discrimination. Ms. Huang claims that 

the Defendant is exposed to a 76-year prison term. Ms. Huang’s claims are based upon her version of the 

facts, her belief in the mitigating materials, and her misunderstanding of the law. However, Ms. Huang’s 

claims are factually and legally incorrect. The charges in the instant matter were supported by deductions 

made from police reports, debriefings, and the use of evidence. Most importantly, the Defense never filed 

a motion to dismiss any of the charges, nor were they successful in an PC 1118 Motion to Dismiss. Thus, 

for the reasons above, the Defendant has failed to establish a prima facie showing that a violation of 

section 745(a) has occurred, and as such, the Defendant’s motion should be denied.  

 
II. THE DEFENDANT WAS TREATED APPROPRIATELY DURING THE PRE-TRIAL 

PLEA BARGAINING PHASE.   
 

a. Negotiations  
 

The People exercised appropriate prosecutorial discretion during pre-trial negotiations. An initial 

offer was made on December 5, 2019 to all attorneys. The Defendant was represented by Julian Ross of 

the Public Defender’s Office at the time. The offer was as follows:  

Each Defendant would plead to Count 1 of the Information PC 211/213(a)(1(A)- home 
invasion robbery 
Vargas – midterm of 6 yrs. Prison 
Delgado/Prescott/Lloyd – low term of 3 yrs. Prison 
CPO for all vicitms and residence 
Firearm to be returned to be lawful owner or destroyed 
Restitution  
Any other standard terms 
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This offer was the result of a meeting between all parties – the assigned prosecutor, the supervising 

DDA, and all four defense attorneys. At this meeting, Mr. Ross provided a significant amount of mitigation 

evidence in the form of letters, college and background information. Deputy District Attorney Kevin Bell, 

the supervising attorney, considered all information and then asked that the initial package offer be sent 

to all defense attorneys. After the initial offer was made, the Defendant retained a second attorney, Stuart 

Hanlon. Mr. Hanlon sought a negotiated resolution to the case and met with the assigned prosecutor and 

DDA Kevin Bell. At this meeting, Mr. Hanlon provided additional mitigating materials. After considering 

these mitigating materials, the People decided that the offer previously conveyed was still appropriate 

given the nature of the violent offense.  

 The People offered to break up the package offers for those who wished to plea only if those who 

were interested debriefed and then made themselves available to testify if the assigned prosecutor deemed 

it necessary. The Defendant expressed a desire to plead to an unpackaged offer. However, he never 

actually followed through. Instead the attorney who had expressed this desire, Stuart Hanlon, was replaced 

by Ms. Huang. In addition, Co-Defendant Prescott was unwilling to resolve for the negotiated resolution. 

However, co-Defendants Delgado, a Hispanic male, and Lloyd, an African American male, both expressed 

a desire to break up the prior package offer and elected to debrief. As a result, offers to the Defendant and 

co-Defendant Prescott were rescinded and preparations were made to try the case against them. These 

preparations included the review of the charging document and correcting any filing mistakes or omissions 

that were made. Co-Defendant Delgado was ultimately called as a witness at trial.  

 The Defendant’s Counsel claims that the Defendant was only offered six-year state prison that was 

contingent upon him “debriefing” and testifying against the other co-defendants. Again, Ms. Huang’s 

rendition of the facts is incorrect. More importantly, it is irrelevant what offer the People made because 

the Defendant never accepted the offer. Counsel further contends that requiring the Defendant to “debrief” 
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and be willing to testing against his co-conspirators “demonstrates clear racial bias.” This statement is 

based on the declaration of Oscar Flores, a prison reform advocate. In his declaration, Mr. Flores compared 

a criminal debriefing to a person of Muslim faith being forced to eat pork. This is not only absurd, but it 

demonstrates a complete ignorance of the criminal justice process. The concept of debriefing and later 

being a potential prosecution witness serves an important governmental function. Similar to allocution it 

allows a criminal defendant to accept responsibility for what they have done while at the same time 

permitting the early resolution of cases. It is also intriguing that Mr. Flores contends that debriefing 

displays clear racial bias because of the implication is African American and Hispanic communities when 

the two suspects who chose to debrief were of Hispanic and African America descent. Clearly the 

implications Mr. Flores asserts are fictious.  This is yet again, another example of the Defendant making 

a meritless claim. Thus, for the reasons stated above, the evidence demonstrates that the Defendant was 

treated appropriately during the negotiation phase. 

 

b. The People were not required to engage in negotiations with the Defense. 

The People are under no obligation to make any offer to resolve a case. In fact, “there is no 

constitutional right to plea bargain; the prosecutor need not do so if he prefers to go to trial.” (Weatherford 

v. Bursey (1977) 429 US 525, 560-561.) If the People do make an offer that is later rejected, it is not 

vindictive to then add additional charges after the negotiations have failed. (See People v. Bracey (1994) 

21 Cal.App.4th 1532, 1546; Bordenkircher v. Hayes (1978) 434 U.S. 357) Thus, for example, it is not 

prosecutorial misconduct to hold new criminal charges in abeyance while attempting to obtain a negotiated 

disposition in a pending case. A prosecutor’s offer not to file the new charges in the context of a legitimate 

plea bargain offer does not implicate a defendant’s due process right not to be subjected to vindictive 

prosecution. The pretrial addition of charges in the “give and take” of plea bargaining are proper. (People 
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v. Twiggs (1983) 34 Cal.3d 360, 371.) The courts have consistently refused to apply the presumption in 

the context of failed pretrial plea bargains. [Citations.]” (People v. Bracey (1994) 21 Cal.App.4th 1532, 

1546.) 

Here, Ms. Huang claims that more efforts should have been made to resolve the instant case prior to 

trial. Furthermore, Ms. Huang claims that “the prosecutor’s offer of six years indicates that his decision 

to file charges potentially resulting in more than four decades of prison time was not based on public 

safety. It is these kinds of almost totally discretionary decisions that invite implicit and explicit bias.” 

(Defense Motion 16.) Ms. Huang’s claims are incorrect. The Court has already determined the People are 

not required to engage in negotiations with the Defense. Despite any offers made by the People, the 

Defense can still request a Court offer. Ms. Huang did not make a request until after trial had commenced3. 

Thus, for the reasons stated above, again, the evidence demonstrates that the Defendant was treated 

appropriately during the negotiation phase, and as such, the Defendant’s motion should be denied. 

 

III. THE PEOPLE’S OBJECTIONS TO DIVERTING A VIOLENT FELONY WERE 
OBJECTIVELY REASONABLE AND DEFENDANT WAS FOUND NOT SUITABLE 
FOR DIVERSION 
 

a. The Defendant was not statutorily eligible for Judicial and Veteran’s Diversion.  
 

Diversion is codified and recognized under Penal Code sections 1000 (low level misdemeanors 

and drug offenses), 1000.36 (Mental Health Diversion), and 1000.81 (Military or Veterans Diversion). 

Generally, felony offenses are not eligible for Diversion.  

Here, the Defense complains about racial disparities that they perceive for inapplicable areas, such 

as PC 1000. It is immaterial if diversion was not handled appropriately on low level drug or misdemeanor 

 
3 The request for a court offer was made the day after Defendant Vargas petition for Mental Health Diversion was denied by 
the Honorable Judge Brady, Department 31.  
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cases because the Defendant committed a serious and violent felony thus making him not statutorily 

eligible for Judicial Diversion. Furthermore, discussion of Veteran’s Diversion are equally fruitless 

because the Defendant is not a veteran. Therefore, the Defendant could only pursue Mental Health 

Diversion.  

b. The Court found that Defendant Vargas was not suitable or eligible for Mental Health 
Diversion. 

 
On May 7, 2021, the Honorable Judge Brady found the Defendant not suitable for Mental Health 

Diversion. (People Exhibit #2, pg. 25.) After the Defendant hired Ms. Huang, he moved for Mental Health 

Diversion. Due to the violent nature of the offense, the People opposed the motion. A significant amount 

of litigation ensued, however, the Defendant’s motion was denied. Judge Brady specifically questioned 

the veracity of the opposition’s hired psychologist and found them to be conclusory in nature without the 

supporting factual basis. (People’s Exhibit #2, pg7.) In addition, Judge Brady found that the Defendant 

played a very active role in the planning of the home invasion. (People’s Exhibit #1 , pg. 24.) Judge Brady 

also found that the offense was “extraordinarily dangerous” and was a “trauma event for family members” 

who were victimized. (People’s Exhibit #2, pg. 23.) Finally, Judge Brady found that there was no nexus 

between the Defendant’s alleged PTSD and the planned home invasion robbery he committed. Ultimately, 

Judge Brady concluded that the Defendant was not suitable for diversion. (People Exhibit #2, pg. 25.) 

Despite addressing Judge Brady’s ruling, the Defense calls the People’s view of the facts “inaccurate 

and inflammatory” and that it “exemplif[ies] a reliance on racial stereotypes.” (Defense Motion pg 17.) 

Additionally, the Defense further asserts that the People’s objection to Mental Health Diversion, on a case 

involving a violent and planned home invasion robbery, is somehow evidence of racial bias. This is far-

fetched. The facts are that the Defendant had his diversion application heard by an objective and neutral 

judge and his motion was denied. The Defense’s understanding of the law and their position on diversion 
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are flawed. Counsel is simply trying to rely on racial bias as a last-ditch effort to keep her client out of 

prison. As the evidence has clearly shown, the Defendant’s motion is meritless and should be denied. 

 

IV. THE PEOPLE’S CHALLENGE OF AN ALTERNATE JUROR WAS APROPRIATE AND 
NOTINFLUENCED BY RACIAL BIAS OR DISCRIMINATION.  
 

The People exercised appropriate prosecutorial discretion throughout the trial phase. During jury 

selection, the People learned several facts about Mrs. Foster, a prospective African American, alternate 

juror: First, Mrs. Foster was related to Deputy District Attorney Nichelle Holmes; Second, Mrs. Foster 

was married to Ms. Holmes’ cousin; Third, Mrs. Foster and Deputy District Attorney Holmes were 

Facebook friends who spoke on occasion; and finally, Mrs. Foster previously served on a jury where she 

voted not guilty.   

 The Court found no Batson/Wheeler violation after the People removed Mrs. Foster as a juror. 

First and foremost, the jury was selected prior to Mrs. Foster becoming eligible to serve. During the 

selection of alternate jurors, the People elected to use a peremptory challenge to remove Mrs. Foster from 

being an alternate and the Defense made a motion under Batson/Wheeler. The People provided two main 

justifications for the removal of the juror: First, Mrs. Foster was related to, and had potential contact with, 

DDA Nichelle Holmes. There has been personal conflict between the assigned prosecutor and DDA 

Holmes. Based on the nature of the relationship between the assigned prosecutor and Ms. Holmes, it did 

not appear appropriate to keep a relative of Ms. Holmes on the jury. Second, Mrs. Foster had volunteered 

that she had previously served on a criminal jury and had voted not guilty. Based upon these facts, the 

Court found no Batson/Wheeler violation.   

 The Defense misrepresents the events of the jury selection process. Ms. Huang claims that only 

two prospective jurors were African American. This is not accurate. There were two prospective African 
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American jurors in the third panel and in the other two panels, there were several prospective African 

American jurors who asked for hardship. Most importantly, the People and the Court both noted that the 

Defense used a peremptory challenge to remove a prospective African American juror. The People cannot 

be expected to empanel a prospective juror just because they may be African American, whereas the 

Defense can pick and choose who they please. The Defense is using the Racial Justice Act as a scapegoat 

to overcome the violent and dangerous home invasion that the Defendant planned and executed. These 

facts prove that the defense’s claims are completely meritless and have no evidentiary foundation. Thus, 

for the reasons stated above, the Defense’s motion should be denied.  

 

CONCLUSION 

          The defense has failed to meet its burden in proving that the Defendant has been subjected 

to unwarranted treatment or punishment due to racial bias or discrimination. No evidence of animus or 

good cause has been shown to warrant discovery. The Defense has attempted to establish good cause by 

citing to generalized statistics. However, the law does not find a prima facie case based on general claims 

about the justice system. As such, the Defense’s motion should be denied.  

 

 
 
 
Dated:          Respectfully Submitted, 
     
       
          Christopher Sansoe 
          Deputy District Attorney 
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DIANA BECTON 
District Attorney 
Contra Costa County 
Chris Sansoe (SBN 287076) 
Deputy District Attorney 
900 Ward Street 
Martinez, CA 94553 
Phone: (925) 957-2200 
Fax: (925) 957-2240 
 
Attorneys for Plaintiff 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
CONTRA COSTA COUNTY 

 
THE PEOPLE OF THE STATE OF CALIFORNIA, 
                                           
                                                                Plaintiff, 
              vs. 
 
AZRALE VARGAS 
                                                              Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 

NO. 05-192292-1 
 
PEOPLE’S RESPONSE TO 
DEFENDANT’S POST CONVICTION 
MOTION TO DISMISS FOR VINDICTIVE 
PROSECTUION: DECLARATION OF 
COUNSEL AND POINTS AND 
AUTHORITIES 
 
Date:  7/23/2021 
Time:  8:00 AM 
Department: 23 

 
DECLARATION OF DDA CHRIS SANSOE 

 
1. I am an attorney in good standing with the State Bar of California; 

2. I am currently employed as a Deputy District Attorney with the Contra Costa County District 

Attorney’s Office (CCCDAO). I have been employed in this capacity since January 1, 2013. I am 

currently assigned to the Sexual Assault Unit. Prior to this assignment I was assigned to the 

Victims of Violent Crime Unit. 

3. In my time as a Deputy District Attorney, I have tried multiple Home Invasion Robberies where 

the target of the robbery was marijuana (more commonly referred to as a “Dope Rip”.) As a 

result of these prior trials, I am aware of the challenges presented in trying this type of case.  

4. I am personally assigned to case # 05-192292-1. This case has been vertically assigned to me 

since the first arraignment of all defendants on November 7, 2019. 
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5. I personally conducted the preliminary hearing in this case on November 26 and 27, 2020.  

6. I have been present during multiple attempts to negotiate this case between Supervising District 

Attorney Kevin Bell, and attorneys for the Defendants. 

7. On December 5, 2019 I personally sent the People’s offer to resolve this case to opposing 

counsel. The offer required all Defendants to plead to a Home Invasion Robbery (PC 213). 

Defendant Vargas would be sentenced to the mid-term sentence of 6 years state prison. 

Defendants Delgado, Prescott and Lloyd would be sentenced to a term of 3 years state prison. 

(See Attachment #1.) 

8. After this initial offer was made Defendant Vargas retained attorney Stuart Hanlon to represent 

him in this case. Mr. Hanlon contacted the People and arranged further in person meetings to 

discuss potential resolution.  

9. During the negotiation process it became clear that Defendant Prescott was unwilling to resolve 

his case.  

10. On July 28, 2020, Assistant District Attorney Dan Cabral emailed counsel for Defendants 

Vargas, Delgado and Lloyd. In this email ADA Cabral addressed whether the People would 

unpackage their offer considering that Defendant Prescott was unwilling to resolve his case. 

ADA Cabral made clear that the cases could be unpackaged upon debriefing with law 

enforcement and if necessary, testifying at trial. (See Attachment #2.) 

11. I spoke with Mr. Hanlon several times about Defendant Vargas debriefing and taking advantage 

of the People’s Offer in this case. Mr. Hanlon expressed a desire to have Mr. Vargas, who was 

out of custody, debrief. On August 14, 2020 Mr. Hanlon emailed ADA Dan Cabral and myself 

and stated that Defendant Vargas would accept the resolution. Mr. Hanlon expressed hesitation 

with his client going to prison as a “snitch”. He also asked for more time to work on a global 

resolution for all four defendants.  (See Attachment #2.) 

12. Despite this email of acceptance, no debriefing was ever set up nor was any agreement ever 

formalized.  
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13. On or about September 9, 2020, attorney Stuart Hanlon moved to withdraw from this case. 

Defendant Vargas substituted Ms. Yolanda Huang as his attorney in this case. I personally made 

Ms. Huang aware of the opportunity to debrief and to take advantage of the People’s offer. Ms. 

Huang never asked to set up a debriefing.  

14. On September 15, 2020, Defendant Domenico Delgado-Caramagno agreed to debrief. On this 

date he met with Detective Kevin Mooney and myself. Defendant Delgado-Caramagno provided 

a statement explaining in detail ho this conspiracy was carried out and how the crimes were 

committed.  

15. On September 25, 2020, Defendant Thomas Lloyd agreed to debrief. On this date he met with 

Detective Kevin Mooney and me. Defendant Lloyd provided a statement explaining in detail 

how the conspiracy was carried and out and the crimes were committed.  

16. As a result of the debriefing of Defendants Lloyd and Delgado-Carmagno, I prepared this case 

for trial. Preparation for trial in this matter has included review of all available charges and an 

evaluation of how to proceed with potential charges at trial. 

17. During the preparation of this case for trial I realized that there was an oversight in the 

Information that was generated after preliminary hearing. Due to this oversight not all of the 

charges I sought to add were in fact added to the Information. My intention was to split the 

existing charge of Home Invasion Robbery into two separate robbery charges. This would be 

done to avoid any later unanimity concerns at the time of trial. I also sought to add a First-

Degree Residential Burglary charge. Finally, each should have had a separate firearm or weapon 

enhancement for each Defendant. The purpose of charging the case in this fashion was to 

conform to the evidence presented at preliminary hearing and therefore give the People the 

greatest chance at success at trial.  

18. Upon realizing this oversight, I drafter a new 1st Amended Information which had the 

appropriate charges.  
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19. On November 12, 2020, I personally emailed counsel for all Defendants. In this email I discuss a 

prior request made by the defense for certain items of evidence. In addition, I explained in the 

final paragraph that due to an oversight by my office certain charges were not added to the 

Information after the preliminary hearing was conducted. Specifically, Count 1 needed to be 

separated into two separate robberies, a charge of residential burglary needed to be added, and 

the appropriate firearm enhancements needed to be added to charges where they were missing. I 

provided all counsel with a PDF copy of the proposed 1st Amended Information that I was going 

to file with the Court. (See Attachment #3) 

20. The 1st Amended Information contained charged for Defendant Vargas that would lead to a 

maximum exposure of 41 years 8 months prison1. This does not take into account the application 

of Penal Code section 654.  

21. On December 24, 2020 Ms. Huang filed her Motion for Discovery pursuant to AB 2542/Penal 

Code section 745. In this motion Ms. Huang directly accused the Contra Costa County District 

Attorney’s Office, and me, of discriminatory treatment in this case. The People vehemently deny 

that the Defendants race or ethnicity has played any role in the decisions made in this case.  

22. On January 22, 2021, I was emailed by Ms. Huang regarding this case. In her email, Ms. Huang 

attempted to re-negotiate the case and contended that the offer of 6 years state prison was too 

high. Ms. Huang also asked why the District Attorney’s Office was “going to bat” for the victims 

in the case. (See Attachment #4.)  

23. On January 23, 2021, I responded to Ms. Huang’s email. In my email I explained that based 

upon her allegations of discriminatory treatment that my preference was to only communicate 

with her through email. This decision was made to protect the District Attorney’s Office from 

 

1 In her brief, Ms. Huang states in her declaration that the 1st Amended Information added “ an extraordinary 68 years of 

additional prison exposure”. It is unclear how she is reaching this number.  
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spurious and unfunded allegations.   In my response I explained in detail the basis for the 

People’s prior offer. I also clearly stated that the People would not engage in additional 

negotiations and that if Defendant Vargas was interested in resolving the case that he should 

solicit a court offer. (See Attachment #4.) 

24. On April 19, 2021, this case proceeded to jury trial.  

25. On June 1, 2021, the jury returned verdicts for both Defendant Vargas and Defendant Prescott.  

 

I make this declaration under penalty of perjury under the laws of the State of California, executed 

_________________ , 2021, in Martinez, California. 

 

DATED:                    

         
  

Chris Sansoe 
Deputy District Attorney 
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STATEMENT OF THE CASE 
  

On November 6, 2019, the case against Defendants Vargas and his co-conspirators was 

submitted to the Contra Costa County District Attorney’s Office. DDA Mary Knox reviewed the case 

and filed an initial complaint.   

On November 8, 2019, Defendants were arraigned in Docket #01-192019-8. Defendants were 

initially charged with a single count of Home Invasion Robbery, with enhancements for use of a firearm.  

The case proceeded to Preliminary Hearing on November 25, 2019, before the Honorable Judge 

Theresa Canepa. At this time Defendant Vargas was represented by Public Defender Julian Ross. On 

November 26, 2019, Judge Theresa Canepa held Defendants to answer on the filed complaint.  

On December 3, 2019, the People field the Felony Information in the above-entitled docket.  

The initial Information contained 5 counts, the initial home invasion robbery (PC 211/213), three counts 

of assault with a semi-automatic firearm (PC 245(b)), and a count of conspiracy (PC 182).  

On or about December 5, 2019, the People met with counsel for all Defendants at the Contra 

Costa County DA’s Office. Mr. Ross was present on behalf of Defendant Vargas. The parties provided 

mitigation materials for the Defendants. Based on these mitigating materials the People elected to make 

a significantly mitigated offer to resolve the case. After this meeting an offer was made to all defense 

attorneys in this case. The offer was a package deal and required all of the Defendants to plead. The 

offer was 6 years state prison for Defendant Vargas for a plea to PC 213, and 3-years state prison for the 

remaining three Defendants for pleas to PC 213. This offer was emailed to the parties by DDA Chris 

Sansoe at the request of supervising DDA Kevin Bell and ADA Dan Cabral. (See Attachment # ) 

On December 16, 2019, the Defendants were arraigned on the filed information, Docket #05-

192292-1. Defendants pled not guilty and the case was set for jury trial on February 3, 2020.  (1st trial 

setting). Before this jury trial date Defendant Vargas retained private counsel, Stuart Hanlon. On 

January 9, 2020, Mr. Hanlon filed a Motion to Continue. This Motion was opposed by Defendant 

Prescott. This Motion was based on Mr. Hanlon’s need for time prepare for jury trial.  
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On January 21, 2020, the Motion to Continue was granted and the case was reset for trial on 

March 16, 2020. Defendant Lloyd, Vargas, and Delgado-Carmagno all gave limited time waivers for 

trial to begin on March 16, 2020, or within 10 days thereof. 

On March 9, 2020, counsel for all Defendants met with Supervising DDA Kevin Bell and DDA 

Chris Sansoe at the Contra Costa District Attorney’s Office. Counsel for Defendants expressed their 

desire to negotiate the case and resolve the case. The People were provided with mitigation materials. 

Based on the discussion with Mr. Hanlon, and the materials provided, it was abundantly clear that he did 

not desire to try this case and he wanted to reach a negotiated disposition.   

On March 16, 2020, the trial did not go forward due to COVID -19 closure of the courthouse. 

The People were again ready to proceed to trial. (2nd trial setting). 

On June 1, 2020, the case was set for trial. The People were prepared for trial and called ready. 

On this date Mr. Hanlon moved to continue the case due to his health concerns in relation to trying the 

case during COVID. In his motion to continue Mr. Hanlon makes clear that the trial is going forward 

because Defendant Prescott was unwilling to accept the People’s prior offer. This case was trailed one 

week to June 8, 2020. (3rd trial setting). 

On June 8, 2020, this case was set in Department 35 for Master Trial Calendar. The People 

announced ready for trial. Counsel for Defendant Vargas declared that they were not ready and had filed 

a Motion to Continue Pursuant to Penal Code section 1050. The Court found good cause for the 

continuance, continued the case over Defendant Prescott’s objection, and date for trial was reset for 

August 17, 2020. (4th trial setting).  

On July 22, 2020, Mr. Hanlon spoke with ADA Dan Cabral in an attempt to resolve the case 

and/or to break up the package offer that existed. At this time, it was clear that Defendant Prescott was 

refusing all offers made by the People and that his co-defendant wanted to resolve their cases for the 

People’s prior offers.  
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On July 28, 2020, Mr. Cabral emailed Counsel for all Defendants, except Defendant Prescott. In 

his email ADA Cabral explains that to break up the package deal that has been offered the Defendants 

would have to debrief and agree to testify against Defendant Prescott.  (See Attachment # ).  

On August 6, 2020, Mr. Hanlon filed a Motion to Continue the jury trail that was set for August 

17, 2020. The basis for the continuance was COVID and Mr. Hanlon’s health concerns.  

On August 14, 2020, Mr. Hanlon emailed ADA Cabral and DDA Sansoe to alert the People that 

Defendant Vargas would accept the People’s offer to debrief and to testify against Defendant Prescott in 

exchange for the 6-year state prison offer previously conveyed. He expressed discomfort with Vargas 

being labeled a snitch and asked for more time to discuss the matter with us.  

On August 17, 2020, the case was on for jury trial assignment. The People were ready, and the 

case was continued to September 21, 2020, for trial. (5th trial setting). 

On September 9, 2020, Mr. Hanlon moved to withdraw from the case. Ms. Yolanda Huang 

took over the case and the trial was continued to October 5, 2020.  

On September 15, 2020, Defendant Domenico Delgado debriefed.  

On September 21, 2020, the case was on for trial assignment. The case was continued over the 

objections of the People and Defendant Prescott. The case was reset for trial on October 5, 2020. (6th 

trial setting).  

On September 25, 2020, Defendant Thomas Lloyd debriefed. On ______ Thomas Lloyd 

debriefed. Both debriefs were recorded and later transcribed. This documentation and the fact the 

debriefs had occurred was provided to counsel for Defendant Vargas and Prescott.  

On October 5, 2020, Ms. Huang appeared for Defendant Vargas and the case was continued to October 

19, 2020, for a status conference to determine when Ms. Huang would be ready for jury trial. (7th trial 

setting). Ms. Huang never confirmed that Defendant Vargas would be willing to resolve the case for the 

negotiated resolution that Mr. Hanlon had reached.  
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On October 19, 2020, Ms. Huang requested a continuance of the jury trial for 60 days so she 

could be prepared to proceed. The People, and Defendant Prescott objected to further continuances. Jury 

trial was subsequently set for December 14, 2020.  

On November 10, 2020, Ms. Huang filed a Pitchess Motion. In this Motion she alleged that the 

officers involved in this case may have stolen marijuana during the investigation of this offense. This 

belief was based upon a discrepancy between what the victim said was stolen and what was recovered. 

This Motion was ultimately denied.  

On November 17, 2020, the People brought a Motion to Amend the Information and a Motion to 

file a 1st Amended Information. This Amended Information added a second Robbery count (PC 

211/213), splitting the previous Count 1 into two counts. This effectively charged a robbery of both 

Francesca Bigotti and Domenico Biggoti. The new Information also added a count of First-Degree 

Residential Burglary (PC 460(a)). This amended information also added the appropriate enhancements 

to the assault charges, PC 12022.5(a). This Amended Information sought to clarify, or clean up the 

Information in preparation for jury trial, and was filed to conform the expected evidence at trial with the 

charges that were appropriate. At the time of this motion being served on the Court and parties 

Defendant Vargas was out of custody and Ms. Huang appeared for him. At the time of the filing of this 

information Ms. Huang raised no objections to the charges or made any claims that they were based on 

vindictive prosecution.  

On December 11, 2020, Ms. Huang emailed an Informal Discovery Request for “Murgia 

Discovery”, AB 2542/PC 745- Racial Justice Act Discovery”, and additional discovery pursuant to PC 

1054.  

On December 14, 2020, DDA Sansoe informed Ms. Huang by email that the People had 

previously provided all required discovery in this case and that the People were not going to provide 

discovery pursuant to “Murgia” or “PC 745”.  
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 On December 14, 2020, the case was again on for jury trial. The People were prepared for trial 

and called ready. (8th trial setting). The case was continued.  

On December 24, 2020, Ms. Huang emailed the People a Motion to Compel Discovery that was 

set for January 4, 2021. The Motion was filed pursuant to Penal Code section 745 which had not yet 

gone into effect.   

On January 4, 2021, the case was set for trial before the Honorable Judge Burch for jury trial 

and hearing on Ms. Huang’s Motion to Compel Discovery and for a Pitchess Motion that she had filed 

against the City of Moraga, and all officers involved in this case. The Pitchess was denied. Judge Burch 

heard arguments regarding the Motion to Compel Discovery. Ms. Huang was not able to articulate a 

theory of discriminatory act by the People. Judge Burch found that no discrimination (implied or 

explicit) appeared on the record and denied the Motion to Compel Discovery without prejudice. Judge 

Burch suggested the People file declarations regarding the District Attorney’s Office and policies 

regarding data/crime statistic retention. The jury trial was continued to February 8, 2021. (9th trial 

setting).  

On January 8, 2021, the People provided the Court and Counsel with declarations from ADA 

Dan Cabral and from Office Manager Nanette Wellman.  

On January 22, 2021, Ms. Huang emailed DDA Sansoe regarding this case. In her email Ms. 

Huang attempted to negotiate for a lower state prison sentence than had been previously offered. She 

asked for the basis for the offer and asked why the People were “going to bat” for the Bigotti family. 

DDA Sansoe responded on January 23, 2021 and provided the basis for the offer. DDA Sansoe also 

made clear that the prior 6-year offer had never been accepted and was revoked.(See Attachment # ) 

On February 4, 2021, Ms. Huang emailed the People a Motion to Continue the jury trial set for 

February 8 and another Motion to Compel Discovery pursuant to Penal Code section 745. The basis for 

the Motion to Continue the jury trial was Ms. Huang’s health and her inability to get a COVID vaccine.  
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On February 8, 2021, the case was on for jury trial and hearing on Ms. Huang’s Motion for 

Discovery. Judge Burch continued the hearing for both the Motion to Continue and the Motion for 

Discovery to February 11, 2021. (10th trial setting). 

On February 11, 2021, Judge Burch granted the People’s Motion to Amend the Information and 

permitted the filing of the 1st Amended Information and trailed the jury trial to March 29, 2021. At the 

time of the filing of this Amended Information Defendant Vargas was out of custody and Ms. Huang 

appeared for him. At the time of the filing of this information Ms. Huang raised no objections to the 

charges or made any claims that they were based on vindictive prosecution.  

Judge Burch also heard the renewed argument for Discovery. Ms. Huang argued that there was 

explicit bias exhibited by the People that had existed since the filing of charges. Ms. Huang argued that 

the People’s choice of charging, the charges filed, and the enhancements chosen, displayed explicit bias. 

Ms. Huang argued that the charges filed in the Information, and the subsequent 1st Amended 

Information, were further proof of explicit bias. Judge Burch rejected this argument and the Motion was 

denied.  

On March 15, 2021, Ms. Huang filed, for the first time, a request for Mental Health Diversion. 

This request was scheduled to be heard on March 22, 2021. Ms. Huang’s request was based upon a 

single page letter from Defendant Vargas therapist. The therapist (James Noftle) did not review any of 

the evidence in the case. Instead, he based his opinion on his therapy sessions with Defendant Vargas. 

The People filed an objection to Mental Health Diversion.  

On March 29, 2021, the case was set for jury trial. The case was continued/trailed to April 5, 

2021. (11th trial setting) 

On April 5, 2021, the Honorable Judge Brady (Dept. 31) heard the request for Mental Health 

Diversion. She indicated that even if eligible Defendant may not be suitable based on the type of case. 

Ultimately Judge Brady found that the Defense had not submitted sufficient information to satisfy their 

requirements for the Mental Health Diversion request. Ms. Huang informed the Court that she was going 
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to have Defendant Vargas examined by a forensic psychologist from Berkeley. The psychologist is 

named Daniella Kantarova. Upon request from the Defense the Court reset the Mental Health Diversion 

request for May 17, 2021.  

On April 5, 2021, the case was set for jury trial. The case was trailed/continued one week. (12th 

trial setting) This case was set for jury trial on April 12, 2019. The Court trailed the case to April 19, 

2021 for jury trial. (13th trial setting). 

On April 19, 2021, this case was set for jury trial in Department 23. The trial commenced on this 

date.  

On May 7, 2021, the Honorable Judge Brady denied, with prejudice, the Defendant’s Motion for 

Mental Health Diversion. The motion was denied for two reasons. First, there was no nexus between the 

offenses Defendant Vargas committed and his mental health disorder. Second, based on the violent 

nature of the crimes he committed Judge Brady found he was not suitable for a grant of diversion.  

On June 1, 2021, Defendant Vargas was convicted by jury of five violent felonies. Defendant 

Vargas was convicted of two counts of home invasion robbery in concert (PC 213), assault with a semi-

automatic weapon on Francesca Bigotti, burglary of an occupied dwelling, and conspiracy to commit 

home invasion robbery. The jury also found true the personal use of a firearm enhancements for each 

charge.  

 
ARGUMENT  

 
I. COUNSEL HAS WAIVED A VINDICTIVE PROSECTUION ARGUMENT 

BY NOT MAKING THIS MOTION AT AN APPROPIRATE TIME.  
 

A motion for vindictive prosecution should be made pre-trial.  The case of People v. Edwards 

(1991) 54 Cal.3d 787, is illustrative of this point.  On Saturday, September 19, 1981, Edwards, shot 12–

year–old Vanessa between the eyes and her 12–year–old friend, Kelly, in the head with a .22-caliber 

pistol while the girls were walking to a picnic lunch from a campsite in the Blue Jay campground in 

Orange County. Vanessa died of her wound; Kelly survived. 
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On September 22, 1981, three days after the shooting, and before defendant’s arrest, a complaint 

was filed and a warrant for defendant’s arrest was obtained. The complaint charged first degree murder 

but no special circumstance. Defendant was arrested in Maryland on September 28. Twelve days later, 

on October 10, 1981, an amended complaint was filed charging the lying-in- wait special circumstance.  

On appeal, and for the first time, Edwards claimed the amendment was unlawful because it was 

discriminatory, capricious, and a vindictive retaliation for his assertion of the right to counsel, his 

temporary refusal to waive extradition, and his eventual refusal to talk to the police. (Id. at 827.)  

The Attorney General argued that the issue is not properly before the Court because Edwards 

neither moved to dismiss the amended complaint nor otherwise objected on this basis. The Court agreed. 

“[B]ecause a claim of discriminatory prosecution generally rests upon evidence completely extraneous 

to the specific facts of the charged offense, we believe the issue should not be resolved upon evidence 

submitted at trial, but instead should be raised ... through a pretrial motion to dismiss.”  (Murgia v. 

Municipal Court (1975) 15 Cal.3d 286, 293–294, fn. 4.) This rationale applies to claims of vindictive 

prosecution. (See also People v. Toro (1989) 47 Cal.3d 966, 976) [defendant must object to amendment 

of information at trial to preserve a lack-of-notice objection]; People v. Sperl (1976) 54 Cal.App.3d 640, 

656–657) (Id. at 828.)  

In this case, on November 12, 2020 the People gave the Defense notice that an Amended 

Information would be filed in preparation for trial. The People made clear that they had anticipated that 

the case would have resolved and therefore amending the case had not been a priority. (See Attachment 

#4.) Ms. Huang did not object over email. On November 17, 2020, in Court the Defense was again made 

aware that the 1st Amended Information had been submitted to the Court and that the People were 

requesting that the Information be amended. Ms. Huang was asked whether she objected. She did not. 

Due to Defendant Vargas being out of custody he was not arraigned on this 1st Amended Information 

until April 20, 2021, the second day of trial. At this time, Ms. Huang objected for the first time. 
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However, her objection was not based on vindictive prosecution, rather it was based on her desire that a 

continuance would be granted pursuant to Penal Code section 1049.  

After the People completed their case in chief Ms. Huang made a Motion to Dismiss pursuant to 

Penal Code section 1118 and because the charges were, in her opinion, vindictive. This Court held a 

hearing. It denied the Motion to Dismiss under Penal Code section 1118. The Court questioned the 

timing of the vindictive prosecution motion. The Court denied his Motion as well.  

The Defense had nearly 6 months before trial to bring a Motion to Dismiss for Vindictive 

Prosecution. The Defense elected not to. It is only after the People had completed their case and proven 

Defendant guilty that this Motion was brought. The People submit that this motion has not been properly 

made and is not properly before the court.  

 
II. NO PRESUMPTION OF VINDICTIVENESS HAS ARISEN. 

 
Counsel for Defendant states that the decision to amend a Felony Information, when the decision 

is made pre-trial and after failed negotiations, to add additional related and alternative charges, rises to 

the level of presumed vindictiveness. Counsel makes this claim months after the Amended Information 

was filed and after Defendant Vargas has been convicted by jury. The Defense makes this meritless 

motion without any of case law to support her argument.  

Counsel specifically argues that the decision to Amend the Information must be viewed as 

vindictive because the Information was filed after the Defense filed a Pitchess Motion. In this case a 

Pitchess Motion was filed on November 10, 2020. This motion was ultimately meritless and was denied 

by the Court.  The People are not party to a Pitchess Motion. However, in this case the People were not 

troubled by the filing of this motion as it appeared absurd and meritless to begin with as it accused 

officers of theft of marijuana. The filing of this meritless motion clearly had no effect on the decision to 

amend the information.  

Counsel cannot cite to a single case that is factually or legally analogous to the current case. 

Counsel is unable to cite to any law because none exists. In fact, the opposite is true. The law allows for 
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the prosecution to amend an information at “any stage of the proceedings”. (See Penal Code section 

1009.) Counsel has cited to the Twiggs case for her failed attempt to argue vindictiveness. However, 

Twiggs, and a multitude of other cases, have held that the addition of charges pretrial and in the “give 

and take” of plea bargaining are proper. (People v. Twiggs (1983) 34 Cal.3d 360, 371.) Finally, it is 

abundantly clear that the prosecution may add charges after a failed plea-bargain. “The courts have 

consistently refused to apply the presumption in the context of failed pretrial plea bargains. [Citations.]” 

(People v. Bracey (1994) 21 Cal.App.4th 1532, 1546.) 

Absent a presumption, a denial of due process on grounds of prosecutorial vindictiveness 

requires objective evidence “that the prosecutor’s charging decision was motivated by a desire to 

punish [the defendant] for doing something that the law plainly allowed him to do.” [Citation.] 

“The charge of vindictive prosecution is not a substitute for evidence.” [Citations.] (People v. Bracey 

(1994) 21 Cal.App.4th 1532, 1549.)  

Here, Counsel has filed a meritless motion without a scintilla of actual law to support her 

argument. Contrary to the Defense contention the People may move to amend a filing document when 

necessary to charge alternative theories of prosecution and when appropriate to secure a conviction.  

 
III. THERE IS NO VINDICTIVENESS IN AMENDING AN INFORMATION 

IN A PRE-TRIAL SETTING. 
 

The presumption of vindictiveness does not apply in a pretrial setting. In Twiggs v. Superior Court 

(1983) 34 Cal.3d 360, 371 (Twiggs), where charges were increased after a mistrial, the California 

Supreme Court distinguished cases in which more serious charges were added pretrial and in the “give 

and take” of plea bargaining, all of which were found to be proper. (Id. at p. 371, citing Bordenkircher v. 

Hayes (1978) 434 U.S. 357 and United States v. Goodwin (1982) 457 U.S. 368.) More specifically, 

Twiggs discussed and distinguished People v. Farrow (1982) 133 Cal.App.3d 147 (Farrow). (Twiggs, 

supra, 34 Cal.3d at pp. 372-373.) In Farrow, the appellate court held:  

Unless the [presumption] rule is limited to the postconviction appeal context, it becomes totally 
unworkable. Prosecutorial discretion in determining the charges to be filed is basic to the 
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framework of our criminal justice system. [Citations.] Up to the time of verdict, the prosecution 
may amend the information to include additional offenses shown by the evidence at the 
preliminary hearing. To extend [the presumption] to the pretrial and trial context would unduly 
hamper the legitimate exercise of this prosecutorial discretion.  
 

(Id. 133 Cal.App.3d at p. 152.) “In the pretrial situation, no presumption of vindictiveness arises. A 

presumption of vindictiveness arises only if the prosecutor ‘ups the ante’ after exercise of a 

postconviction right.” (People v. Puentes (2010) 190 Cal.App.4th 1480, 1484.)  

Thus, for example, no presumption of prosecutorial vindictiveness arises from the addition 

of charges in a pretrial setting. (People v. Johnson (1991) 233 Cal.App.3d 425, 447-449; People v. 

Matthews (1986) 183 Cal.App.3d 458, 465-466; People v. Rivera (1981) 127 Cal.App.3d 136, 141-

148)(Emphasis added.) Nor does it arise if charges are refiled after being previously dismissed in lieu of 

probation revocation proceedings. (People v. Bracey (1999) 21 Cal.App.4th 1532, 1546-1549.) And no 

presumption of vindictive prosecution was applied where the increased charges were the product of a 

reevaluation of the evidence by a different prosecutor after the defendant successfully made a motion 

to withdraw her guilty plea. (People v. Hudson (1989) 210 Cal.App.3d 784, 788 [original plea not part 

of negotiated agreement with prosecution])(Emphasis added.) 

 Here, the claims of vindictiveness arise in a pre-trial, setting after the negotiations had failed, and 

after the case was re-evaluated by a prosecutor who had not filed the initial complaint. The Defense 

claims that the new charges were brought to punish Defendant Vargas for exerting his right to trial. 

However, this narrow view ignores the fact that the People have a right to amend the Information prior 

to trial to charge crimes that the prosecution believes are based on the evidence, and to ensure that at 

trial the People are successful. The claim of vindictiveness thus fails and is without any potential merit.  

 
IV. THERE IS NO VINDICTIVENESS IN AMENDING AN INFORMATION 

AFTER A FAILED PLEA BARGAIN. 
 

“The courts have consistently refused to apply the presumption in the context of failed pretrial 

plea bargains. [Citations.]” (People v. Bracey (1994) 21 Cal.App.4th 1532, 1546.) Thus, for example, it 

is not prosecutorial misconduct to hold new criminal charges in abeyance while attempting to obtain a 
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negotiated disposition in a pending case. A prosecutor’s offer not to file the new charges in the context 

of a legitimate plea bargain offer does not implicate a defendant’s due process right not to be subjected 

to vindictive prosecution.  

The United States Supreme Court confronted the question of prosecutorial vindictiveness in the 

context of plea negotiations in Bordenkircher v. Hayes (1978) 434 U.S. 357 . In that case the defendant 

was charged with uttering a forged instrument, an offense punishable by a term of two to ten years. 

During plea negotiations with defense counsel present, the prosecution offered to recommend a sentence 

of five years in exchange for a plea of guilty. At the same meeting, the prosecutor said that if the 

defendant did not plead guilty, and “save the court the inconvenience and necessity of a trial” (id., at p. 

358 … ), he would seek an indictment under the Kentucky Habitual Criminal Act, which would subject 

the defendant to a mandatory sentence of life imprisonment because of defendant’s two prior felony 

convictions. Defendant chose not to plead guilty, and he was subsequently indicted on the more serious 

charge. The court held that “the course of conduct engaged in by the prosecutor in this case, which no 

more than openly presented the defendant with the unpleasant alternatives of forgoing trial or facing 

charges on which he was plainly subject to prosecution, did not violate the Due Process Clause of the 

Fourteenth Amendment.” (Id., at p. 365 … .) (Twiggs v. Superior Court (1983) 34 Cal.4th 360, 370 

(Twiggs).)  

This reasoning was expanded by the United States Supreme Court in United States v. Goodwin 

(1982) 457 U.S. 368, quoting extensively from Bordenkircher v. Hayes, supra, 434 U.S. 357 

(Bordenkircher):  

… [Bordenkircher, supra] 434 U.S. at 364-365 … (“To hold that the prosecutor’s desire 
to induce a guilty plea … may play no part in his charging decision, would contradict the 
very premises that underlie the concept of plea bargaining itself”). If a prosecutor could 
not threaten to bring additional charges during plea negotiation, and then obtain those 
charges when plea negotiation failed, an equally compelling argument could be made that 
a prosecutor’s initial charging decision could never be influenced by what he hoped to 
gain in the course of plea negotiation. Whether “additional” charges were brought 
originally and dismissed, or merely threatened during plea negotiations, the prosecutor 
could be accused.of using those charges to induce a defendant to forgo his right to stand 
trial. If such use of “additional” charges were presumptively invalid, the institution of 
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plea negotiation could not survive. Thus, to preserve the plea negotiation process, with its 
correspondent advantages for both the defendant and the State, the Court in 
Bordenkircher held that “additional” charges may be used to induce a defendant to 
plead guilty. Once that conclusion was accepted, it necessarily followed that it did not 
matter whether the “additional” charges were obtained in the original indictment or 
merely threatened in plea negotiations and obtained once those negotiations broke down. 
In the former situation, the prosecutor could be said simply to have “anticipated” that the 
defendant might refuse to plead guilty and, as a result, to have placed his “threat” in the 
original indictment. Cf. id., at 360-361 … (“As a practical matter, in short, this case 
would be no different if the grand jury had indicted Hayes as a recidivist from the outset, 
and the prosecutor had offered to drop that charge as part of the plea bargain”).  

 
(United States v. Goodwin, supra, 457 U.S. at p. 378, fn. 10, italics added; see also People v. Matthews 

(1986) 183 Cal.App.3d 458, 463-467 [court held adding a prior felony enhancement that were not in the 

original complaint did not give rise to a presumption of prosecutorial vindictiveness where the counts 

were added in the normal course of pretrial proceedings after a failed plea bargaining and after a 

preliminary examination].) 

People v. Barajas (1983) 149 Cal.App.3d 30 is distinguishable. The defendant in Barajas was 

facing misdemeanor driving under the influence charges when, on the morning of trial, one deputy city 

attorney realized the injuries resulting from defendant’s conduct justified upgrading the case to a felony. 

This deputy city attorney “threatened” the case would be filed as a felony unless the defendant pled 

guilty. The defendant declined and another deputy city attorney took over the case for trial. That deputy 

city attorney caused a mistrial by asking a question that elicited inadmissible evidence despite a prior 

warning by defense counsel not to elicit such evidence. Although the case was not dismissed on double 

jeopardy grounds because of this prosecutorial misconduct, the appellate court held the subsequent 

upgrading of the case to a felony for retrial would violate due process. Recognizing the unique 

procedural posture of the case the appellate court reasoned:  

Unlike Twiggs, where the mistrial was caused by the jury’s inability to agree after trial, 
Barajas did not have a complete error free trial. The prosecutor during trial caused the 
mistrial. To require Barajas to now face a felony charge would in effect reward the 
prosecutor for his prejudicial conduct. Moreover, faced with prosecutorial misconduct, 
defense counsel should not be required to remain mute in order to avoid the risk that his 
client might later be prosecuted for an offense with the potential of increased penalties. 
To so hold has the effect of denying the defendant his right to the effective assistance of 
counsel while concurrently sanctioning prejudicial error.  
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(Id. at p. 34, italics in original.) 
 
 Here, no threat has ever been conveyed. Rather, Defendant elected not to accept the early 

resolution offer that was tendered. The Defense likes to claim that the offer was racially discriminatory 

because it required Defendant Vargas to debrief, and potentially to testify if the prosecution so desired.  

However, no attempts were made by Ms. Huang to negotiate an alternative sentence. Instead, 

counsel for the Defense pushed forward filing baseless motions and disparaging the victims. No effort 

was made to attempt to resolve this case until mid-trial when the Defendant’s Motion for Mental Health 

Diversion was denied. It was at this time that the Defense attempted to solicit an offer from the People 

and the Court. Of course at this late stage of the proceedings it should have come as no surmise that the 

People and the Court refused to engage in mid trial negotiations with Ms. Huang.  

 Therefore, we are not in similar situation to Barajas. The Defendant has elected not to take 

advantage of the plea-bargaining process. Now Defendant complains that the People have exercised 

their right to appropriately charge and try the offense. Again, there is no basis for a finding of vindictive 

prosecution.  

V. NO ACTUAL VINDICTEVNESS HAS OCCURRED.  

The Defense’s final argument is that even if they cannot meet the presumption of vindictiveness 

standard that this Court should nevertheless dismiss the charges because actual vindictiveness is present. 

The basis for this allegation of vindictiveness is threefold: 1) That cooperating co-defendant sreceived 

lighter sentences, 2) that the maximum exposure increased tremendously, and 3) that the prosecutor was 

offended by the claims of racism.  

Domenico Delgado- Carmagno, a Hispanic Male, and Thomas Lloyd, an African American 

male, both wanted to resolve their cases. As a result, they debriefed, and complied with all requests 

made of them. The act of debriefing serves an important governmental function, similar to allocution for 

a crime. It allows the accused the opportunity to admit their crimes, and it allows for the resolution of 
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cases at an early stage. The People gave Defendant Vargas the same ability to resolve. Defendant Vargas 

elected not to.   

Counsel additionally alleges that the increase in exposure also makes this vindictive. Counsel’s 

assertion that this 1st Amended Information added 68 years of exposure is wrong. The exposure from the 

1st Amended Information was 41 years 8 months. It is unclear how she Ms. Huang came to the 

determination that this amendment added 68 years of exposure. It is also clear form reading the email 

sent to Counsel at the time of filing this 1st Amended Information that it was always the intent of the 

People to have these charges and that but for an error in the process the charges would have been filed.  

Finally, Counsel contends that because the assigned attorney was offended when she made a 

claim of racism that this also proves vindictiveness. Despite Ms. Huang’s contention the false allegation 

of racism is offensive. It is uncommon for practicing criminal attorneys is Contra Costa County to 

accuse prosecutors of racism spuriously and falsely. Ms. Huang’s claims are meritless. There is no 

evidence of vindictive prosecution.  

CONCLUSION 

 Based on the Points and Authorities the People contend that the Defendants Motion to Dismiss 

without any merit. The People ask the Court to deny the Motion given the clear law that is directly on 

point and contrary to the Defense’s arguments. Any objective viewing of the facts in this case indicate 

that the People made a mitigated offer to resolve this case. One Defendant (Prescott) chose not to accept 

the People’s offer. Because this was a package offer the three defendants who wanted to resolve their 

case were required to debrief in order to un-package the offer. Defendant Vargas made the decision not 

to debrief and to face the criminal charges with Defendant Prescott. The People, in preparation for trial, 

filed an amended information so that they could be in the best position to succeed at trial. The Defense 

had months to argue that the amended information was not appropriate. Rather than act in a timely 

fashion the Defense has waited until after Defendant Vargas has been convicted. The Defense cannot 

now argue in good faith that the prosecution of Defendant Vargas has been vindictive.  
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DATED:                   Respectfully Submitted, 

        DIANA BECTON 
District Attorney 
Contra Costa County 

 
 
 

Chris Sansoe 
Deputy District Attorney 
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