
From: Kim, Johanna
To: PRA Response
Cc: Wiseman, Teresa; Paja, Aimelita
Subject: RE: OCDA FORMAL RESPONSE TO ACLU PRA REQUEST - RJA
Date: Tuesday, November 9, 2021 2:43:55 PM
Attachments: 117-160 A Prosecutors Guide for Advancing Racial Justice.pdf

161-165 Justice for All_ Challenging Racial Disparities in the CJ System.pdf
166-239 Reducing-Racial-Disparity-in-the-CJ System-A-Manual-for-Practitioners-&-Policymakers.pdf
OCDA FORMAL RESPONSE ACLU PRA - RJA (SECURED).pdf

*** EXTERNAL MESSAGE ***

Good Afternoon Ms. Leonida,  
 
This is in response to your California Public Records Act which the OCDA received on July 26, 2021. 
The request seeks twelve (12) different categories of records most of which are related to the Racial
Justice Act.
 
The OCDA has identified some responsive, non-exempt records, which were made available to you
on August 19, 2021.  We have also identified additional responsive, non-exempt records that are
attached with this response.  We continue to
search for additional responsive records, and will make
responsive, non-exempt records available to you on a continuing rolling basis until complete. 
Nothing in this letter should be construed as a representation that the OCDA has additional records,
or that
such records (if they exist) are subject to public disclosure.
 
Thank you,
 
Johanna Kim
Deputy District Attorney
Orange County District Attorney
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Cc: Wiseman, Teresa <Teresa.Wiseman@da.ocgov.com>
Subject: RE: OCDA FORMAL RESPONSE TO ACLU PRA REQUEST - RJA
 
Good Afternoon Ms. Leonida,  
 
This is in response to your California Public Records Act which the OCDA received on July 26, 2021. 
The request seeks twelve (12) different categories of records most of which are related to the Racial
Justice Act.
 
The OCDA has identified some responsive, non-exempt records, which were made available to you
on August 19, 2021.  We continue to search for additional responsive records, and will make
responsive, non-exempt records available to you on
a continuing rolling basis until complete. 
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2 A Prosecutor’s Guide for Advancing Racial Equity


From the president 


Do prosecutors’ decisions play a role in the strikingly disparate outcomes for 
blacks and Latinos in criminal cases evident throughout the United States? If 
so, what are the connections between the exercise of prosecutorial discretion 
and the overrepresentation of these groups in the criminal justice system? 
How can prosecutors reduce unwarranted overrepresentation?


These questions are vital for prosecutors to tackle at a time of intense na-
tional focus on the need for the criminal justice system to deliver equal justice. 
But now as always, they are extremely challenging to address. 


Even if the political will exists, prosecutors generally find it daunting to gain a 
nuanced understanding of how the work they do may adversely affect the fair-
ness they seek to achieve. And although prosecutors collect massive amounts of 
data in the course of case processing, they often lack the time or the expertise to 
analyze it. Complex political and cultural pressures within the criminal justice 
system and the larger society make many prosecutors’ offices shy away from 
examining their work as it relates to delivering equal justice for all.


When the Vera Institute of Justice launched the Prosecution and Racial Jus-
tice Program (PRJ) in 2005, the aim was to help prosecutors take on these dif-
ficult but fundamental questions. Partnering with prosecutors seeking a clear 
picture of how their offices’ structures and practices may have contributed to 
unequal outcomes, PRJ sent researchers into the offices to see what story the 
administrative data told. By studying the information collected during case 
processing, the researchers were able to identify procedures and steps that 
could shift the office practice and culture in ways that privileged and advanced 
the goal of equal justice.


Knowledge may be power. But prosecutors also need the courage to act on 
what they learn by changing the aspects of their work that contribute to ineq-
uity. And they should take these insights into the public arena, where sharing 
what they’ve learned and explaining what they are doing to change their ap-
proach can begin to reinvigorate the community’s faith in our justice system.


Nicholas Turner
President and Director
Vera Institute of Justice
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Foreword
My work with the Vera Institute of Justice was already cut out for me when I 
became District Attorney of Milwaukee County in 2007. I inherited a partner-
ship with Vera’s Prosecution and Racial Justice Program (PRJ) designed to ex-
amine prosecutorial decision making in order to learn whether the Milwaukee 
County District Attorney’s Office’s practices contributed to racial disparities in 
case outcomes. 


Most prosecutors may find it difficult, even risky, to do this kind of stock-
taking. But you can’t change what you can’t measure. I was committed to 
improving the way our office worked, and I recognized that PRJ’s research into 
the use of our discretionary power at crucial decision points in case processing 
was an invaluable tool for achieving my goals. 


Since then, my office has continued to partner with PRJ to dig into our 
data; we’ve learned a tremendous amount about how we can function more 
effectively. Using these insights, we’ve crafted new approaches to our office 
structure and culture. This guide, which contains highlights of PRJ’s work 
with our office, will help other prosecutors who want to understand how 
their practices affect the quality of justice in their communities and move 
toward better results.


I’ve taken the message about PRJ’s evidence-based work into the commu-
nity I serve, around the country to my fellow prosecutors, and to our national 
lawmakers on Capitol Hill. In many of these conversations, I have stressed that 
prosecutors’ mandate is to make people confront reality. They need to take 
the same clear-eyed approach to the problem of disparate racial outcomes in 
the cases that come into their hands. Only by confronting the realities of their 
decisions and practices can prosecutors begin to rethink how to achieve equi-
table outcomes for all people involved in the criminal justice system.


John T. Chisholm
District Attorney 
Milwaukee County, Wisconsin
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Introduction
If you are a prosecutor, you have undoubtedly observed that members of 
certain minority groups—notably blacks and Latinos—are involved in the 
U.S. criminal justice system in disproportionately large numbers compared 
to their presence in the general population. This phenomenon, known as 
disproportionate minority representation, has captured the attention of 
journalists, scholars, justice advocates, and members of the criminal justice 
community, among many others. 


While factors contributing to racial and ethnic disparities in criminal justice 
outcomes are varied and complex, the actions prosecutors take can play a role. 
Prosecutors have significant discretionary power in the course of determin-
ing how to handle the cases of people arrested for criminal offenses. The act 
of exercising discretion may result in unintended consequences harmful to 
members of certain racial groups. Despite efforts to be fair and equitable, pros-
ecutors may unintentionally contribute to the overrepresentation of minorities 
in the nation’s courtrooms, prisons, and jails. 


As public servants, prosecutors may see the negative impact of this phenom-
enon in the communities they serve, where they may encounter widespread 
distrust and skepticism about the equal delivery of justice. For all these rea-
sons, prosecutors can benefit from understanding the connections between 
their practices and the system’s outcomes in the area of racial equity.


Until now, prosecutors have lacked ready access to analytical tools that 
would help them to see the overall impacts of their decisions. A fuzzy picture of 
the pattern of practices in their offices can hamper targeted corrective action. 


When it launched in 2005, the Prosecution and Racial Justice Program (PRJ) 
at the Vera Institute of Justice began an unprecedented effort to fill this gap by 
working in partnership with prosecutors’ offices to study their use of power 
and discretion. From the start, PRJ’s goal has been to help the partnering 
prosecutors’ offices reduce unwarranted racial disparity in the criminal justice 
system by showing them the cumulative impact on case outcomes of their 
policies, procedures, and daily practices. These voluntary partnerships have 
relied on the prosecutors’ interest in demystifying the role of race and ethnicity 
in their case results.


PRJ’s experience has shown that giving prosecutors a coherent, evidence-
based picture of their offices’ performance in the area of racial fairness is the 
essential first step toward achieving more equitable results. To accomplish 
this, PRJ researchers analyzed data provided by their partners to learn whether 
prosecutorial decisions led to racially neutral or disparate consequences. They 
used statistical methods that reveal whether, all things—such as a defendant’s 
prior record or seriousness of the charged offense—being equal, race is affect-
ing case outcomes. 


The act of exercising 
discretion may 
result in unintended 
consequences 
harmful to members 
of certain racial 
groups. Despite 
efforts to be fair 
and equitable, 
prosecutors may 
unintentionally 
contribute to the 
overrepresentation 
of minorities in the 
nation’s courtrooms, 
prisons, and jails.
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PRJ staff worked with their prosecutor counterparts to create reliable data-
collection systems and fill gaps in the types of information being collected. 
They also proposed management protocols designed to allow the prosecutor’s 
office in question to find and address unwarranted racial disparity going for-
ward. PRJ’s partners have found that changing an office’s culture to one that 
values, systematically captures, and analyzes case data can improve organiza-
tional management, as well as enhance racial equity and the office’s perceived 
legitimacy.


PRJ’s model, which involves placing researchers on site in prosecutors’ of-
fices, has produced fruitful partnerships. But Vera has recognized that it is 
unsustainable for a single organization to replicate this work, jurisdiction by 
jurisdiction, on a national scale. A new approach must evolve that equips pros-
ecutors to launch the types of racial-impact studies PRJ has overseen. 


This guide is for those of you interested in joining the ranks of prosecutors 
seeking innovative solutions to the vexing problem of racial disparity in the 
criminal justice system. It spells out what is involved in using the partnership 
and research model that PRJ developed. If you decide you are ready and will-
ing to undertake this work, you will be expanding a growing body of knowl-
edge and ensuring the sustainability of a prosecutorial movement for greater 
transparency, fairness, and accountability.


Using the Guide: How Research 
Helps Prosecutors
Research and evidence-based analysis are at the heart of the process explained 
in this guide. Data collected and analyzed in partnership with a research team 
can teach prosecutors many things. Through rigorous research, prosecutors 
gain the knowledge they need to: 


>	� identify institutional factors that may lead to disparate racial  
outcomes;


>	 assess how prosecutors are applying their discretion;


>	 implement corrective courses of action if needed; and 


>	 serve as leaders for racial equity in their jurisdictions. 


While each office has its own management structure and style, everyone in 
a prosecutor’s office involved in this effort can benefit from using the guide. 
It serves as a checklist for chief prosecutors evaluating whether their offices 
are prepared to move forward with this kind of research. If they decide to 
undertake the process, it can lead those charged with implementing the work 
through the steps involved in finding research partners, gathering the data 
they will need to analyze, and building an organizational culture that values 


This guide is 
for those of you 


interested in 
joining the ranks 


of prosecutors 
seeking innovative 


solutions to the 
vexing problem of 
racial disparity in 


the criminal justice 
system.
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using data to achieve more equitable racial outcomes in prosecution.
This guide is rooted in the partnership and research model that PRJ devel-


oped in collaboration with a number of prosecutors’ offices throughout the 
United States. It is a field-informed guide, based on PRJ’s efforts in a variety 
of jurisdictions, with offices of varying sizes and structures. It includes ex-
amples from PRJ’s partnerships and links to relevant research and reports. It is 
designed as a stand-alone resource, but offices that want more guidance may 
consult Vera staff.


Research Readiness: A Checklist
Most prosecutors’ offices have never worked with outside researchers or tried 
to conduct a research study. The items contained in this section will help you 
decide whether you are ready and willing to do the work. 


See Appendix A for a glossary of research terms.


Assessing Your Office’s Capacity
Before starting, chief prosecutors should candidly assess their desire and abil-
ity to devote time and other resources to this endeavor.


Consider:


>	 commitment to project goals,


>	 data-management capabilities,


>	 caseloads,


>	 office stability and priorities,


>	 funding the research,


>	 political will and cultural change, and


>	 access to potential research partners.


Each of these areas is discussed below.


Commitment to Project Goals. The obvious first priority is a sincere belief in 
the value of the work. If you are willing to ask difficult, probing questions and 
use data to help you reach accurate conclusions about whether race and eth-
nicity are factors influencing the outcomes of cases prosecuted by your office, 
this guide will help you. On the other hand, there is little to gain from partner-
ing with a research team if even dramatic findings would fail to provoke insti-
tutional change within your office. Only you can answer these questions.


Data-Management Capabilities. Prosecutors’ offices vary in their abilities 
to manage data. Some have well-developed electronic case-management 
systems, while others have no electronic systems at all. To do this work, you 
will need an electronic system, and building one from scratch is a major un-


Political Will and 
Cultural Change


The success of research into 
an office’s work to determine 
if discretionary decision mak-
ing and practices contribute to 
unwarranted racial bias in case 
outcomes is not dependent on 
finding nothing wrong. Rather, 
it rests on whether a chief 
prosecutor has the political will 
to launch the examination and 
to see the process through to 
fruition regardless of the find-
ings. It is important to note that 
success here does not neces-
sarily mean an assessment that 
an office is bias-free. Rather, it 
is more likely that most offices 
will discover that, no matter 
how much individual prosecu-
tors seek to be fair and just in 
their work, some racially dispa-
rate outcomes will exist in their 
offices in the aggregate. There-
fore, success means having the 
will to address what they find 
and to enact safeguards at the 
institutional level to ensure that 
policies and procedures govern-
ing an entire office further the 
goal of racial equity.
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dertaking. Therefore, before going further, pause to consider your data-man-
agement capabilities. Do you have an electronic case-management system? 
Is it reliable? How much data does it capture, and of what types? Is your staff 
routinely using the system? For information on how to maximize your office 
system’s capacity to capture data that reflects discretionary decisions and 
management practices, see Appendix B, page 22.


Caseloads. Regardless of your office’s size, data-collection and analysis can 
help to enhance its fairness, professionalism, and accountability. However, 
for researchers to reach statistically significant findings—those not simply 
due to chance—the caseload will have to be of a sufficient size. If your office’s 
caseloads are small, this may be a challenge. Therefore, smaller jurisdictions 
should consult with their research partners about caseload size. To compensate 
for small caseloads, researchers may formulate research plans that envision 
analyzing data spanning longer periods. However, this strategy may hold chal-
lenges: reaching back too far for data could produce findings that are stale and 
irrelevant to current office practices. If, on the other hand, your office is large 
and your caseloads heavy, your jurisdiction’s research team will be likely to 
reap the benefit of a rich dataset. In this instance, it may be easier to produce 
statistically significant findings based on data that is proximate in time and 
relevant to existing office practices.


Office Stability and Priorities. Does a sufficiently stable environment exist in 
your office to support a protracted commitment to research and potential sub-
sequent activities? The research will likely take 12 to 18 months. Afterward, you 
will need time to explore the findings’ meaning for your office and whether 
and what remedial actions are necessary. For instance, in response to findings, 
an office may wish to develop new policies and practices, restructure old ones, 
or train staff. There could be reasons why an office may decide to defer these 
activities until a later date. For example, if a district attorney’s term of office is 
to end shortly after enlisting the support of a research partner, it may be best 
to wait until new leadership of the office, and a commitment to the work, are 
in place. Likewise, other major initiatives within your office may take prece-
dence. You should therefore take inventory of your office’s obligations in decid-
ing whether the time is right.


Funding the Research. In a tight economic climate characterized by shrink-
ing budgets for criminal justice services, funding innovative initiatives takes 
creativity and resourcefulness. If your office affiliates with a research organiza-
tion or local university, you may be better positioned to seek funding through 
foundation or government grants. Additional sources of funding and in-kind 
support may be available through local community foundations. For example, 
when Vera partnered with Nebraska’s Lancaster County Attorney’s Office, the 


Does a sufficiently 
stable environment 


exist in your office to 
support a protracted 


commitment 
to research and 


potential subsequent 
activities? The 


research will likely 
take 12 to 18 months. 
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Lincoln Community Foundation was generous in providing aid such as com-
munity contacts, advice, meeting space, assistance with publicity, and other 
important, non-monetary support. You may also make use of your office’s unre-
stricted funds, including its asset-forfeiture account. 


Access to Potential Research Partners. It is important to note, at the outset, 
that research is unfamiliar territory for most prosecutors, and most attorneys, 
in general. This guide will provide a framework to assist prosecutors in find-
ing and working with researcher partners. If you are interested in implement-
ing the methodology contained here, before going further, we recommend 
that you start thinking about what resources exist in your jurisdiction—such 
as schools, research institutes, or nonprofit organizations. For the sake of cost 
and convenience, you will be wise to look for a potential research partner 
located nearby.


Engaging a Research Partner  
and Hiring Staff
The research partner you choose is critical. That organization or entity will 
direct the research and will assist your office in gathering and analyzing data 
that will produce findings that can inform office practices for years to come. In 
vetting an organization, consider its:


>	� prior track record working with government or criminal justice  
agencies;


>	� ability to assist in securing funding, particularly from sources requir-
ing rigorous research, such as the National Institute of Justice;


>	� capacity to dedicate experienced researchers and others to staff the 
project; and


>	 reputation for neutrality and nonpartisan approach.


One valuable tool in assessing a potential partner organization is its self- 
description, which you can find on its website or request from it. Such a 
description will help you assess the organization’s core competencies in 
determining whether they are capable of performing the rigorous research 
required for this type of endeavor and whether they have experience partner-
ing with government agencies. 


Core Competencies 
of a Research Team


The ideal research team should 
have prior experience work-
ing with criminal justice data. 
Among the members of the 
team, there should be individu-
als who are able to:


>	 Analyze large administra-
tive datasets using multivariate 
statistical techniques (this may 
include dealing with patterns of 
missing data across combina-
tions of variables, and merging 
datasets using combinations of 
variables that uniquely identify 
persons and cases;


>	 Conduct in-depth semi-
structured interviews of high 
level criminal justice practitio-
ners, including prosecutors;


>	 Draft reports with well- 
reasoned narratives and visual 
aids (e.g., graphs); and


>	 Present findings to, and 
engage in research and policy 
discussions with, a broad range 
of audiences, including re-
searchers, practitioners, and 
the general public.
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Setting Expectations for the 
Research
After selecting a research partner, and before the research begins, it will be 
important for you and your partner to agree on clear-cut expectations for the 
research process. A signed memorandum of understanding (MOU) will help 
you accomplish this. MOUs are important because they play a key role in 
articulating project goals, expectations, and restrictions on the work. Below are 
some of the areas we suggest you cover with your MOU:


>	 roles and responsibilities of parties,
>	 ownership and use of data,
>	 dissemination of findings,
>	 preparation and publication of reports,
>	 staffing,
>	 funding,
>	 communication protocols, 
>	 confidentiality protocols,
>	 project timeline, and
>	 memorializing the process for your office’s institutional record.


Before you and your research partner begin working together, discuss and 
clarify everything in the MOU. A sample MOU is in Appendix C, page 38. 


Privacy and Confidentiality in Research 
The data that you decide to make the focus of your research is subject to confi-
dentiality protocols that merit careful attention. You may be required to adhere 
to a combination of federal regulations, state laws and regulations, your own 
office’s policies concerning access to data, and requirements imposed by any 
other agencies or organizations that supply data for the project. Research that 
is funded by the federal government and involves the acquisition of private, 
individual-level data has to follow the common federal rule for the protection 
of human subjects. These guidelines are spelled out in Title 45, Part 46, of the 
Code of Federal Regulations (45 CFR 46). Among other things, 45 CFR 46 requires 
that a properly constituted Institutional Review Board (IRB) review proposals 
for human subjects research, although the IRB can waive the review require-
ment under certain circumstances.


The IRB may require that subjects give informed consent or that data be col-
lected without identifying subjects. Informed consent is usually not required 
when pre-existing data are obtained from administrative data systems, as long 
as the proposed use of the data poses no threat to the subjects. For closed cases, 
an IRB would typically not require defendants’ informed consent (so that noth-
ing that is done in reviewing and analyzing the data could affect the outcome 
of a case). On the other hand, if a study proposed by you and your research 


Researcher 
Qualifications


It may not be necessary for 
every person on the research 
team to possess all of these 
qualifications, but it is typical 
for these skills to be adequately 
represented:


>	�graduate degree in the social 
sciences or statistics; 


>	�advanced knowledge of statis-
tical software (such as general 
commercial packages like 
SPSS, STATA, or SAS, public 
domain software available via 
R);


>	�advanced knowledge of 
multivariate techniques, 
including Hierarchical Linear 
and non-Linear Models, and 
experience with the special 
purpose software necessary 
to conduct such analyses;


>	�knowledge of statistical pow-
er analysis, and experience 
with the necessary special 
purpose software;


>	�experience in developing and 
managing databases; 


>	�experience in dealing with 
missing data;


>	�experience in merging large 
data sets with multiple identi-
fiers; and


>	�basic knowledge of SQL  
(preferred).
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partners will involve surveys, interviews, or focus group discussions with pros-
ecutors, an IRB would likely require informed consent from the participants—
and certainly would require informed consent for interviews with defendants 
or victims. Refer to 45 CFR 46 for further details about the federal requirements 
for protection of human subjects.


Some states require adherence to the federal guidelines or impose similar 
requirements for all human subjects research, regardless of funding source. In 
addition, your own office and other agencies or organizations supplying data 
to the project will likely impose additional conditions on who can access the 
data, how the data may be used, and how long the data may be retained, and 
may require that person and case identifiers be deleted as soon as they are no 
longer needed to link information from different sources.


Your research partner should have experience in navigating the require-
ments surrounding human subjects research, should be able to advise you 
concerning acceptable ways of satisfying those requirements, and should have 
access to a qualified IRB.


Laying the Foundations and Building Partnerships
Beyond those factors covered in your MOU, you and your research partner need 
to set ground rules for project management, logistics, relationships, and basic 
legal education of researchers. Clear expectations in these areas will help you lay 
a foundation of trust and understanding throughout the research process.


Building a relationship with your research partner requires everyone in your 
office to be on board with the research effort and its goals. While it makes 
sense to designate one primary point of contact between your office and the 
research team, various staff members will and should interact with the re-
searchers. For example, line prosecutors and bureau chiefs may periodically 
assist and guide researchers in understanding how your office handles cases 
and makes decisions. Other staff members, such as managers, analysts, and IT 
personnel may help acclimate researchers to the office, for example, by set-
ting up their work station and transferring data to their network. You may also 
need to call on people from your records department to help researchers locate 
physical documents such as case files. 


An active and ongoing exchange will support the parties’ collaborative 
attitudes and help create an atmosphere of mutual trust and respect. It is 
important to keep everyone engaged with the research by holding sessions 
where the researchers can explain how they will analyze data and use research 
findings, field questions, and possibly offer hypotheses about findings. In turn, 
legal staff can use these meetings as opportunities to teach the researchers 
how your office’s data systems store information at various discretion points. 


Researchers can benefit from understanding the specific idiosyncrasies of 
your office and jurisdiction. For example, you should schedule meetings with 
researchers about a variety of issues such as the types of data that could be 
useful for analysis, the case-processing continuum in your jurisdiction, legal 


An active and 
ongoing exchange 
will support the 
parties’ collaborative 
attitudes and 
help create an 
atmosphere of 
mutual trust and 
respect. 
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documents used to record case information, and specific processes by which 
data are collected and entered into your database. 


While you’ll need to make time for researchers and your staff to interact 
in all these ways, it is also important to minimize the intrusion on your staff. 
Setting up regular meeting times will reduce disruptions of your staff’s main 
duties while allowing researchers to get timely answers to their questions. 


If your staff includes data analysts, it may be a good idea to put the research 
workstation nearby, so that they can confer. You may also want to give the 
researchers a temporary office ID card to facilitate their coming and going.


Last, but of great importance, keep a written narrative of the process from be-
ginning to end. The record of how you decided to undertake the work, planned 
for the process with your research partners, and used the knowledge gained to 
inform your organizational culture is invaluable. It can help future occupants 
of your office to understand the importance of what you’ve accomplished and 
to keep decisions affecting racial outcomes front of mind.


For a description of Vera’s partnership-building efforts in Manhattan, please 
see Appendix D, page 41.


Data Collection and Analysis
The main source of research data is likely to be the administrative dataset 
stored in your office’s case-management system. You and your researchers will 
need to decide on the period under study. You’ll also need to agree upon which 
types of cases you’ll be focusing on. For example, a jurisdiction may wish to ex-
amine all misdemeanors, violations, and infractions, and certain felonies such 
as drug offenses, weapons offenses, domestic violence, burglary, and robbery 
between 2010 and 2013. Researchers may select cases using the most serious 
screening charge—the top charge, as determined by a reviewing prosecutor at 
the case-screening stage. 


To the extent possible, data entered to the office’s case-management 
system should be recorded using standardized codes rather than ad-hoc 
terminology or narratives. Standardized coding promotes consistency of 
interpretation, facilitates summarizing information for internal manage-
ment purposes, and makes it easier for researchers to conduct quantitative 
analyses that relate case characteristics to case outcomes. For example, a 
quantitative analysis of how strength of the evidence, race and gender of the 
defendant, race and gender of the victim, crime type, and defendant prior 
record influence the probability of accepting a case at initial screening can 
only be meaningful if everyone entering data to the system is using the same 
categories to code the information. 


To supplement administrative data, researchers may wish to collect quantita-
tive data specific to the purposes of a given research project, such as a survey of 
prosecutors’ opinions or analyses of prosecutors’ decisions for a standardized 
set of hypothetical cases. 


To learn about case processing flow in a jurisdiction, as well as methods for 
recording information electronically and in paper case files, researchers will 


Keep a written 
narrative of the 


process from 
beginning to end. 
The record of how 


you decided to 
undertake the 


work, planned for 
the process with 


your research 
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the knowledge 
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your organizational 
culture is invaluable. 
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probably also want to collect and analyze qualitative information. For example, 
they may review case notes, interview prosecutors with varied levels of experi-
ence, conduct focus group sessions, or review written policies and procedures. 
Qualitative analysis complements and allows for a deeper understanding of 
quantitative data by giving it context. It also provides information about fac-
tors important to prosecutors that researchers might otherwise not think to 
measure, or would be more cumbersome to measure quantitatively, such as 
office norms, consistency of approach between teams and among prosecu-
tors within a team, or the effects of internal and external context on priorities. 
Interviews and focus groups, in particular, can serve as an opportunity for the 
research partner to talk with prosecutors about the study, including research 
questions, data collection, analysis plans, and possible implications for the of-
fice’s policy and practice. 


Strategies to overcome potential challenges and maximize strengths  
in data collection and analysis. You and your researchers should agree on and 
memorialize in writing which case categories and discretion points they will 
study. This decision will depend largely on availability of data and priorities 
of your jurisdiction. You should communicate and agree about these matters 
early in the project.


In any given jurisdiction, researchers come up against a variety of challenges. 
Obstacles that frequently arise include missing data (for example, victim data) 
and difficulty determining the strength of any given case and the weight of the 
evidence, which may require discussions between researchers and prosecutors 
about factors indicating strong versus weak evidence in particular categories 
of cases. Furthermore, because datasets may not contain information about im-
portant factors, including plea bargaining, evidence, or defendants’ socio-eco-
nomic characteristics, researchers may wish to collect additional information 
from randomly selected paper files. In this event, they may find information in 
case summary narratives, typically written by screening prosecutors, describ-
ing circumstances leading to arrest, evidence gathered, or specific details sur-
rounding court appearances.


Despite such challenges, some data in your jurisdiction are likely to be rich 
and plentiful. For example, a number of PRJ’s partner jurisdictions had robust 
data on drug offenses. 


What to Do with the Data
It bears repeating that the success of this work rests largely in what it produc-
es, in terms of action within a given prosecutor’s office to implement measures 
promoting greater fairness. In this regard, it is important for prosecutors to 
consider, throughout the research period, how the data will eventually be used 
to inform policy and practice. The chief prosecutor should set aside time for 
regular briefings by the research team. While there can be resistance to believ-
ing findings of unwarranted racial disparity, regular briefings can help pave 
the way for acceptance and eventual corrective action.


vera institute of justice


It bears repeating 
that the success 
of this work rests 
largely in what it 
produces, in terms 
of action within a 
given prosecutor’s 
office to implement 
measures promoting 
greater fairness.
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Highlights: PRJ’s Partnerships
The following examples of PRJ’s partnerships with prosecutors’ offices high-
light what each jurisdiction was seeking to learn, the researchers’ assessment 
of the issues at hand, the findings, and the next steps in several offices across 
the United States. As these examples illustrate, every office must approach 
research and any transformative process differently


Mecklenburg County, North Carolina
Mecklenburg County, North Carolina, has a population of 990,977, making it 
the most populous county in the state. The county seat is Charlotte, the state’s 
largest city.


At its launch in 2005, PRJ entered into a partnership with then-District At-
torney Peter Gilchrist. The primary goal at the outset was to help DA Gilchrist’s 
office build the capacity to develop its own internal processes that would iden-
tify racial disparities in the exercise of prosecutorial discretion. To reach that 
goal, PRJ and the Mecklenburg County prosecutor’s office worked together to 
construct an electronic data-management system, where there had been none. 
This was an ambitious effort: it was no small feat to convert the office’s record-
keeping process from a paper-based to a computer-based system.


Together, PRJ and DA Gilchrist’s office set out to:


>	� design a data analysis tool that would track prosecutorial decision-
making outcomes and identify patterns of disparity at key discre-
tionary points;


>	� integrate this tool into the office’s management process; and 


>	� develop and implement policies and strategies focusing on racial 
fairness.


Guided by where data was most plentiful and available, PRJ’s work with DA 
Gilchrist’s office focused on drug cases, which comprised a large percentage of 
offenses prosecuted by that office.


Like many mid-sized jurisdictions, the Mecklenburg County DA’s office kept 
its data in paper files—a system that prevented efficient retrieval and analysis 
of large quantities of case-related information. PRJ worked with the office to 
upgrade the management of drug-case data by building an electronic system, 
known as MeckStat. This tool allowed drug prosecutors to electronically track 
case outcomes at critical discretion points.


Mecklenburg reports its complaint characteristics and outcomes by race and 
ethnicity. That racial and ethnic information, in turn, is based on the arresting 
police officers’ perception of the defendant. While this is not necessarily an 
accurate way of identifying defendants’ race and ethnicity, for the purpose of 
ultimately understanding racial disparity, perceived classifications may be as 
important as actual ones. In analyzing the data by race, PRJ researchers in-
cluded white Hispanics in the “white” category and black Hispanics as “black.” 
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For analyses by ethnicity, PRJ researchers compared non-Hispanic whites with 
Hispanic defendants (including Hispanic blacks and Hispanic whites).


PRJ found that black complaint defendants referred to the DA’s office were 
more likely to have more arrest charges and more serious arrest charges than 
whites. Compared to whites, a higher percentage of blacks were charged with 
eight of the most serious drug offenses prior to the DA’s office exercising any 
discretion.


PRJ also found that nearly equal percentages of black and white defendants 
had their complaint accepted at intake; however, blacks were more likely to have 
their top arrest charge rejected. When controlling for the effect of a defendant’s 
gender and age, average seriousness of all arrest charges, and the number of ar-
rest charges, blacks were less likely to have their complaint accepted at papering. 
Furthermore, blacks were more likely than whites to be offered, in a plea letter, 
an active punishment (prison or jail sentence) as opposed to an intermediate/
community punishment (usually a type of probation). The difference persisted 
after controlling for the effect of nine variables including the seriousness of the 
charges, prior record level, and habitual felon eligibility. Finally, blacks were more 
likely to have their complaints disposed in Administrative Court while whites 
were more likely to have their complaints disposed in District Court.


Regarding ethnicity, PRJ found that while a high percentage of Hispanics 
were convicted of the most serious drug charge (trafficking), many of these 
people had low-level prior convictions. In general, Hispanics had more seri-
ous arrest charges compared to non-Hispanic whites. Hispanics were also less 
likely to have their complaint accepted at papering, even when controlling for 
the effect of a defendant’s gender and age, the average seriousness of all arrest 
charges, and the number of arrest charges. A higher percentage of Hispanics 
received active punishment offers, while a higher percentage of non-Hispanic 
whites received intermediate/ community punishment offers. Finally, Hispan-
ics were more likely to have their cases disposed in Administrative Court while 
non-Hispanic whites were more likely to have their cases disposed in District 
Court.


Based upon PRJ’s findings, DA Gilchrist made changes in his office’s structure 
and policy.1 He appointed new supervisory staff and required assistant district 
attorneys to screen cases more carefully. PRJ’s initial statistical findings led 
DA Gilchrist to implement a more rigorous initial screening process for drug 
cases, resulting in a greater than 10 percent decrease in prosecutions and a 
corresponding decrease in dismissals later in the process.2 Because the new 
procedures allowed prosecutors to identify weak cases at the beginning of the 
process, the office was able to direct resources to more meritorious cases.


In Mecklenburg 
County, the 
automation of files 
and later analysis 
modernized the 
processing of drug 
cases and provided 
data needed to 
implement changes 
in policy.


1     For a more detailed discussion of PRJ’s work with the Mecklenburg County DA’s office, see Angela 
J. Davis, “In Search of Racial Justice: The Role of the Prosecutor,” NYU Journal of Legislation and 
Public Policy, 16, n. 4 (2013): 838-839.


2     For more information about this process, see Wayne McKenzie, Don Stemen, Derek Coursen, and 
Elizabeth Farid, Using Data to Advance Fairness in Prosecution (New York: Vera Institute of Justice, 
2009), www.vera.org/pubs/prosecution-and-racial- justice-using-data-advance-fairness-criminal-
prosecution.
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Finally, PRJ developed a comprehensive disparity assessment report, present-
ing case-outcome statistics organized by race (and ethnicity, when possible), for 
two discretionary decision points: initial screening and plea offers. The analyses 
addressed drug-related cases entered into the system over a three-year period.


Going into the community, DA Gilchrist described his office’s work with PRJ 
and what it revealed, explaining the changes he made as a result. The commu-
nity responded favorably to the process and the follow-up after DA Gilchrist’s 
retirement at the end of 2010.


PRJ’s work in North Carolina shows the value of data collection and analysis 
in understanding prosecutorial discretion and promoting racial justice. With 
the automation of the office’s files and later analysis, PRJ was able to modern-
ize the processing of drug cases and provide the office data it needed to imple-
ment meaningful changes in policy.


MILWAUKEE COUNTY, WISCONSIN
Milwaukee County, Wisconsin, is home to the state’s largest city, the county seat 
of Milwaukee. With a population of approximately 955,200, it is the most popu-
lous county in Wisconsin and the 45th most populous in the United States. PRJ’s 
work in Milwaukee County began in 2006 under the leadership of District At-
torney E. Michael McCann. With DA McCann’s retirement after 37 years in office, 
John T. Chisholm was elected district attorney and took office in 2007. District At-
torney Chisholm has since been an active partner with PRJ and other initiatives 
involving fairness, efficiency, and data-driven management.3 


In partnering with the Milwaukee County District Attorney’s Office (MCDA), 
PRJ sought to help the office to:


>	 build its technology capacity;


>	 analyze key discretion points;


>	 �conduct outreach to prosecutors and community stakeholders 
about the work; and


>	 �disseminate the research findings to the broader public.


To achieve the first objective of building MCDA’s technology capacity, PRJ 
developed a list of recommendations on how to improve the office’s existing 
electronic case-management system, known as Prosecutor Technology for Case 
Tracking (PROTECT), and ensure its efficient use by MCDA prosecutors. To better 
understand the effects of the office’s decision making, PRJ researchers analyzed 
prosecutorial discretion points by reviewing the initial screening decision for 
nine of the most common offenses MCDA handled and the plea offers for a 
sample of cases for four offenses: possession of drug paraphernalia, prostitu-
tion, resisting or obstructing an officer, and domestic violence.


PRJ researchers found that in six of the nine categories of offenses examined, 
the cases against blacks were declined at a slightly higher percentage than 


PRJ’s partnership 
in Milwaukee 


County became 
a springboard 


for outreach to 
other prosecutors’ 


offices interested in 
collaborating with 


or replicating the 
project.


3     For a more detailed discussion of PRJ’s work with MCDA, see Davis, 2013, pp. 839-844.
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those against whites. The results were reversed, however, in the area of public 
order and drug offenses. Further examination of the data revealed:


>	 �for possession of drug paraphernalia, prosecutors declined to prosecute 
41 percent of whites arrested, compared to 27 percent of blacks; 


>	 �for prostitution, black female defendants were more likely to be 
charged than white defendants but the odds of receiving deferred 
prosecution were 10 percent higher for black defendants;


>	 �for resisting or obstructing an officer, most of the defendants charged 
were black (77 percent), male (79 percent), and in custody (80 percent of 
blacks and 66 percent of whites); and 


>	 �for domestic violence, the odds of charging in cases involving black vic-
tims were 16 percent lower than in cases involving white victims, and 
in cases involving black defendants and white victims, the odds were 
34 percent higher that charges would be brought than in cases with a 
white defendant and white victim.


Beyond building a greater organizational understanding of MCDA’s decision 
making and enhancing the office’s data-management system, PRJ’s partner-
ship in Milwaukee County led to a number of significant policy changes within 
MCDA, including new charging instructions and trainings for prosecutors. 
DA Chisholm, with PRJ researchers, also participated in community meetings 
where he discussed his office’s work with PRJ, the research findings, and the 
new policies and practices he put into place in response to them. 


The partnership with MCDA also became a springboard for outreach to other 
prosecutors’ offices interested in collaborating with or replicating the project. 
With the help of DA Chisholm, PRJ successfully enlisted and obtained support 
from other district attorneys, including Cyrus R. Vance, Jr., District Attorney of 
New York County; George Gascón, District Attorney of San Francisco; and Joe 
Kelly, County Attorney of Nebraska’s Lancaster County. DA Chisholm has also 
advocated for racial impact research with federal prosecutors. Finally, with DA 
Chisholm’s approval, the research findings from Milwaukee County have been 
disseminated widely through articles and at national conferences and profes-
sional meetings.


New York County, New York
Starting in January 2012, Vera partnered with Manhattan District Attorney 
Vance on an National Institute of Justice-funded study examining racial and 
ethnic disparities in criminal case outcomes in Manhattan. The two-year study, 
which analyzed more than 200,000 cases, focused on the role of prosecutors 
during several points of a criminal case—case acceptance for prosecution, 
dismissals, pretrial detention, plea bargaining, and sentencing recommenda-
tions—and whether prosecutorial discretion contributes to racially and eth-
nically disparate outcomes. While the best predictors of case outcomes were 
factors that directly pertained to legal aspects of a case—including the seri-


While the best 
predictors of case 
outcomes were 
factors that directly 
pertained to legal 
aspects of a case, 
the research in 
Manhattan County 
also found that race 
remained a factor in 
case outcomes.
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ousness of the charge, the defendant’s prior record, and the offense type—the 
research also found that race remained a factor in case outcomes.


The partnership allowed Vera to place two to three researchers, depending 
on the phase of the project, at The New York County District Attorney’s Office 
(DANY) for 20 months to work closely with DANY staff and analyze felony and 
misdemeanor cases disposed in 2010 and 2011. The study began in January 
2012. It aimed to explore the influence of defendants’ race and ethnicity on case 
acceptance for prosecution; detention status; plea offers to a lesser charge and 
custodial punishment offers; case dismissals; sentencing; and charge dynam-
ics while considering a host of other factors influencing prosecutorial decision 
making (e.g., prior record or charge seriousness). The project involved:


>	 �evaluating and analyzing existing administrative data; 


>	 �conducting prosecutorial semi-structured interviews to better 
understand case processing and data limitations;


>	 �collecting additional data from a sample of 2,409 case files;


>	 �hosting meetings to discuss research findings and their policy 
implications; and


>	 �disseminating findings through reports, peer-reviewed publications, 
and conference presentations.


The study found that DANY prosecutes nearly all cases brought by the police, 
with no noticeable racial or ethnic differences at case screening. For subse-
quent decisions, disparities varied by discretionary point and offense category. 
For all offenses combined, compared to similarly situated white defendants, 
black and Latino defendants were more likely to be detained at arraignment 
(remanded or have bail set, but not met), to receive a custodial sentence offer 
as a result of the plea bargaining process, and to be incarcerated, but they were 
also more likely to have their cases dismissed. In terms of offense categories, 
compared to similarly situated white defendants: 


>	 �Blacks and Latinos charged with misdemeanor drug offenses were 
more likely to have their cases dismissed.


>	 �Blacks and Latinos charged with misdemeanor person offenses or 
misdemeanor drug offenses were more likely to be detained at arraign-
ment.


>	 �Blacks and Latinos charged with drug offenses were more likely to 
receive more punitive plea offers and custodial sentences.


>	 �Asian defendants had the most favorable outcomes across all discre-
tionary points, as they were less likely to be detained, receive custodial 
offers, and be incarcerated. Asian defendants received particularly fa-
vorable outcomes for misdemeanor property offenses (such as larceny 
and criminal trespass).
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Vera and DANY jointly announced the findings of the study in July 2014, 
and DA Vance said that his office is “committed to implementing preventa-
tive strategies to reduce any unintended racial and ethnic disparities that 
exist.” Even before the publication of the study’s results, DA Vance had 
undertaken various steps to reducing disparities, including the appointment 
of a Chief Diversity Officer and a Diversity Committee to develop creative ap-
proaches to enhancing workforce diversity and ensuring that DANY main-
tains a culture of diversity. The office has also committed to requiring all 
assistant district attorneys to attend implicit bias training. 


For detailed information on the partnership with DANY and research find-
ings, see New York County resources in Appendix D, page 41.
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Appendix A
Glossary of Research Terms 


Data file—A collection of related items of information that is 
composed of separate elements but can be manipulated as a 
unit by a computer.


Data set—A single data file or a collection of related data 
files brought together to serve a common purpose.


Hierarchical model—A type of regression model for data 
that are nested in levels (hierarchies), sometimes also called 
a multilevel model. For example, a study of the factors that 
influence prosecutors’ decisions might examine plea of-
fers by first choosing teams, then prosecutors, then cases 
handled by each prosecutor, then defendants in each case. In 
this example, defendants can be viewed as nested within a 
case, cases as nested within a prosecutor, and prosecutors as 
nested within a team. Hierarchical models take nesting into 
account in estimating the influence of higher-level character-
istics on lower level outcomes. In this example, that might 
include estimating the influence of prosecutor characteristics 
on plea offers.


Hierarchical linear model—A hierarchical regression model 
in which the relationships between explanatory variables and 
the outcome at the lowest level in the hierarchy are assumed 
to be linear. An example would be variables scaled so that a 
given increase or decrease in the seriousness of prior criminal 
record is associated with the same change in sentence length 
at all levels of the seriousness scale.


Hierarchical nonlinear model—A regression model in which 
the relationships between explanatory variables and the 
outcomes at the lowest level in the hierarchy are assumed 
to be nonlinear. This is the case for the situation in which the 
outcome is expressed as a probability, such as the probability 
a defendant will be convicted.


Multivariate analysis—Any statistical technique used to 
analyze associations among more than two variables—often 
an outcome variable and two or more explanatory variables. 
Usually contrasted with univariate analysis—involving only 
a single variable—and bivariate analysis—involving relation-
ships between pairs of variables.


Quantitative data—Numerical and statistical information. 
Researchers use it for a range of purposes including doing 
simple counts and calculating percentages as well as more 
complex procedures such as multivariate analysis. 


Qualitative data—Narrative information from interviews, 
open-ended questionnaires, focus group discussions, review 
of documents, and researcher notes on direct observations. 
It complements and allows for a deeper understanding of 
quantitative data by giving it context, provides insight into 
issues and processes that would be difficult to measure 
quantitatively given the existing state of knowledge, often 
suggests questions for future research, and can provide the 
basis for development of quantitative measures. 


Regression model—Refers to a wide array of analytic tech-
niques and approaches. Generally, it is an analysis of the rela-
tionship between an outcome of interest, such as accepting 
a case for prosecution, and a set of variables related to the 
outcome, such as strength of the evidence and prior criminal 
record, and a term that represents the influence of random 
variables not in the model. 


SAS—A statistical software package used by researchers for 
a broad variety of basic and advanced statistical analyses.


STATA—A statistical software package used by researchers 
because it includes facilities for conducting a variety of basic 
and advanced statistical analyses.


SPSS (Statistical Package for the Social Sciences)—A Win-
dows-based statistical software package used by researchers 
and other data analysts to handle large data files with user-
friendly facilities for data entry, data editing, file manipula-
tion, tables and graphs, and the most commonly used basic 
and advanced statistical analyses. 


R—A web-based structure for sharing statistical software in 
the public domain. An increasingly popular source of ad-
vanced statistical software, particularly specialized software 
that is not included in popular commercial software packages 
or is otherwise only available at high cost.


Statistical power analysis—An analysis used to estimate the 
likelihood of detecting an effect of a given magnitude in a 
sample of a certain size, when the effect is actually present in 
the population from which the sample is drawn; or to deter-
mine what sample size would be necessary to have a speci-
fied likelihood of detecting an effect of a given magnitude, 
when the effect is actually present in the population from 
which the sample is drawn.


Structured query language (SQL)—A standardized way to 
communicate with a database.


Unique identifier—A numeric or alphanumeric string that is 
associated with a single entity within a given system.


Variable—A characteristic, number, or quantity that changes 
over time, or takes different values in different situations.
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Appendix B
Recommended Contents of a Prosecutor’s Case-Tracking System 


This appendix provides examples of the kinds of 


standardized data elements a computerized tracking 


system should include to support racial disparity 


research, as well as case tracking for internal 


administrative purposes. It does not address all of the 


information a local case-management system might 


require for other purposes. For example, it does not 


include things like personnel information, workload 


tracking, scheduling of court appearances, provisions for 


storage of scanned documents, or information required 


for automated production of required legal documents.


Data collection and management


Based on PRJ’s experience, we offer the following 


recommendations for maximizing the capacity of your 


office’s system to capture data that reflects discretionary 


decisions and management practices. These suggestions 


are not exhaustive–your research partner may suggest 


others. They do, however, capture basic information 


about the important stages in the life of a criminal 


prosecution—information that is essential to determining 


how cases proceed through an office and whether bias 


is playing an unintended role in how they are handled. 


Among the benefits of working with a research team is 


that you can collaborate on producing case-management 


systems tailored to your office’s needs. 


>	�Record the outcome of each important decision. In 


order to identify sources of disparity and determine 


what changes in policies or procedures could promote 


fairer outcomes, it is necessary to examine decisions at 


each step in the processing of a case. The important de-


cision points in your office may differ from those in other 


jurisdictions because of differences in criminal procedure 


law or local policies and may even be different for dif-


ferent units or crime types within your office. Typically, 


important decisions include bail and pretrial detention 


recommendations, whether to accept or reject a case 


for prosecution, whether to divert a case to an alterna-


tive process, what charges to file initially, whether to 


dismiss or amend some or all of the filed charges, what 


plea offer(s) to present to the defendant (which may or 


may not include sentence recommendations), the use of 


sentence enhancers, and, in the case of felonies, what 


charges, if any, to present to a grand jury.


Whatever the precise process in your office, your 


system should record the outcome of each decision that 


determines the course of a case, together with infor-


mation about the characteristics or circumstances that 


support the decision. Additionally, in order to examine 


any discretionary decision, your system must be able 


to identify and distinguish those case outcomes over 


which prosecutors had or lacked discretion. Therefore, 


for each discretionary decision, it is important to capture 


which defendants would have been eligible to receive 


certain outcomes under the law (or according to internal 


office policies) as well as the actual outcomes received. 


For example, if your system currently records whether 


a case received deferred prosecution or diversion, in 


order to accurately evaluate these discretionary deci-


sions, your system should also include variables to flag 


all cases eligible to receive such outcomes.


The following section explains some of the major 


types of data you should capture. The second part of 


Appendix B offers suggestions for specific data ele-


ments to be recorded for each type.


>	� Record the disposition of each charge at each stage 


that involves a charging decision. For example, for 


initial case screening, arrest charges and/or charges 


brought to the prosecutor for consideration should be 


recorded, and the system should record which of those 


charges are accepted for prosecution, which ones are 


rejected, and reasons for rejection. Charging deci-


sions may not occur in a simple sequence—decisions 


about potential dismissal of the entire case, charges 


requiring guilty pleas in plea offers, and charges to 


present to a grand jury may all occur in parallel, and 


both dismissals and plea offers can take place at vari-
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ous stages—but information should be recorded in a 


way that makes it possible to determine what charges 


were under consideration and what charges were car-


ried forward in each process. 


>	� Record the presence and quality of evidence. The 


strength of evidence is one of the most important 


considerations in deciding whether to accept a case for 


prosecution and, if so, what charges to file and what 


plea offers to present to defendants. Few prosecutors’ 


case-management systems record information about 


evidence in a standardized format. More typically, infor-


mation about case evidence is incorporated as scans of 


narrative documents, such as police reports and discov-


ery documents, or is only available from paper case files. 


However, prior analyses by Vera researchers found that 


information about the mere presence of evidence coded 


from police reports in paper case files and prosecutors’ 


ratings of strength of evidence were strong predictors 


of case outcomes, especially for the initial screening and 


charging decisions. If information about the presence 


and dispositive value of evidence can be incorporated in 


a standardized format in your office’s case-management 


system, that would greatly facilitate quantitative analy-


ses designed to better understand how the influence of 


evidence interacts with the potential influence of race.


>	� Record defendant prior record and probation sta-


tus. It is useful to record several relevant measures 


of defendants’ prior record, including the number of 


prior citations, arrests, criminal cases, convictions, and 


prior sentences to probation, jail, or prison. Distinguish 


between prior felonies and misdemeanors. Keep track 


of different categories of priors (for example, drug, 


robbery, burglary, domestic violence, weapons, etc.) 


Also, record defendants’ probation or parole status at 


the time of offense. The most efficient and most flexible 


way to record this type of information in an automated 


system—rather than manually reviewing histories to 


tally the number of events of each type—is to list each 


prior arrest separately together with information such as 


arrest charges, dispositions, conviction charges, sentenc-


es, and associated dates. Then the events can be tallied 


by computer in whatever way suits a particular purpose.


>	� Record pretrial custody status. Prior research has 


shown that pretrial detention affects virtually every 


subsequent decision, and the influence of detention, 


per se, is in addition to the fact that some of the same 


factors influence both the detention decision and sub-


sequent charging and sentencing decisions. Your of-


fice’s system should record defendants’ custody status 


at the time of initial screening as well as defendants’ 


custody status post-arraignment and at subsequent 


stages.


>	� Record defendant and victim demographic and 


socioeconomic characteristics. Many offices do not 


systematically record information that would assist re-


searchers in understanding the extent to which econom-


ic factors may contribute to disparities in case outcomes. 


To the extent possible, your system should capture 


defendant and victim demographic and socioeconomic 


characteristics. Appendix B lists a number of demo-


graphic and socioeconomic characteristics of defendants 


and victims that you should consider recording.


>	� Record plea offers. Information about plea offers 


is hard to capture and analyze in a meaningful way 


because offers are subject to change throughout case 


processing; often those changes occur within the 


dynamic environment of verbal negotiations. If your 


office does not currently capture data about plea of-


fers, you may wish to include variables in your case-


management system such as those suggested in the 


tables in the second part of Appendix B. These include 


charge offer, punishment offer, specific conditions, 


general conditions, and miscellaneous other items.


>	� Record case status at the initial screening stage and 


separately at each later stage. Don’t overwrite case 


status: deleting old information as newer information 


is entered into an electronic case-management sys-


tem increases the potential for obscuring important 


information about the chronology of process decisions 


or changes. For example, if a defendant is released on 


bail at arraignment but remanded to detention follow-


ing indictment, the custody status at each point should 


be retained. Similarly, if charge is amended after initial 


filing, both the original charge and the amended 


charge should be retained. Recording case status at 


each discretionary stage in the case-processing con-


tinuum yields invaluable information for researchers 


and for the organizational record.
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>	� Make data fields mutually exclusive. All data-field  
entry options should be mutually exclusive to ensure 


accurate interpretation of the information captured. 


For example, race and ethnicity should either be 


coded as separate attributes, or, if they are combined, 


they should be defined such that only one category 


applies to a given person (for example, Hispanic, 


non-Hispanic white, or non-Hispanic black—not simply 


Hispanic, white, or black). Similarly, if crime type of top 


charge is entered, the crime types should be defined 


in a way that a specific crime could not correctly be 


classified in more than one category.


>	� Develop standard office data-entry protocols and 


training. Because any system is only as good as those 


who use it, you should standardize your office’s data-


entry protocols and train your staff in their thorough 


and consistent use.


General Considerations for your 
research team


Units of Count. The information needed in a good case 


tracking system may pertain to the case as a whole 


(for example, docket number, screening decision), one 


or more defendants (such as race), an unpredictable 


number of victims and witnesses (for example, 


relationship to the defendant), an unpredictable number 


of charges (for example, charge code and statutory 


classification), an unpredictable number of items of 


evidence (for example, defendant’s statement, lab 


report, stolen property), and an unpredictable number 


of events in the defendant’s criminal history (such as 


prior convictions, prior sentences). These are often 


called “units of count,” and they govern how data 


elements are organized into “record types” or “tables” 


in a computerized database.


Many jurisdictions find it convenient to adopt 


defendant-within-case (D-C) as the basic unit of count 


for case tracking, and to assign a unique tracking 


number (court number or docket number) to each D-C. 


Information with other natural units of count must then 


be linked to D-C records or summarized to the D-C level 


for the purpose of tracking “the case.” For example, 


a system may summarize prior record by recording or 


displaying counts of prior events (such as number of 


prior felony convictions, number of prior sentences to 


probation, etc.), or the system may record and display 


a complete list of prior record events along with details 


of each event (including such details as arrest date, top 


charge, and disposition).


Data Entry vs. Reports. It is most efficient and flexible 


to enter information in its natural unit of count. One 


of the advantages of a computerized system is that 


summarizing information to the case level can be 


automated, and information can be summarized 


differently for different purposes. For example, if a 


complete list of prior record events is entered with 


appropriate details, the system can count prior events in 


as many different ways as needed (such as the number 


of prior arrests for each specific crime type of interest or 


number of different crime types in a defendant’s history). 


It usually is not necessary for data to be summarized 


manually prior to data entry to match the types of 


summary information desired for the screen displays 


or printed reports used to monitor or analyze case 


processing.


Avoiding Duplication of Data Entry. It is important that 


an automated case-management system be designed to 


reduce workload, not increase it. To the extent possible, 


a particular item of information should only be entered 


once, and the system should be designed to copy that 


information automatically if it needs to be recorded 


in other places or included on paper documents. For 


example, rather than requiring that charges be entered 


at each stage (arrest, initial filing, plea offer, indictment, 


conviction), some systems provide an easy way to carry 


charges forward for as long as they remain active, 


requiring additional data entry only when charges are 


added or amended. Some systems also are able to 


capture information automatically from other systems—


this could include, for example, capturing prosecutor 


characteristics from a personnel system, capturing arrest 


charge details and information about physical evidence 


from a law enforcement system, capturing information 


about pretrial detention from a jail-management system, 


or capturing information about prior record from an 


automated criminal-history system. 
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Sample Tables. The tables and illustrative data elements 


presented on the following pages are constructed under 


the assumption that the core unit of count for case 


tracking is defendant-within-case. However, items of 


information are specified and assumed to be recorded in 


their natural units of count, and the tables are organized 


in a way intended to minimize duplication of information 


across components. The tables are separated into 


two groups: a group that relates to important case 


characteristics, and a group that relates to the outcomes 


of important case processing decisions.


This is not the only useful way to organize a case-


tracking system. While it cites a fairly comprehensive 


set of information domains and data elements that 


are highly desirable for supporting case tracking, 


your office may not be able to incorporate all of the 


suggested information. Local needs and existing local 


resources may suggest other designs that provide similar 


capabilities in a way that is more practical for your office.


Notice that some of the items within a table may be 


repeated for an unpredictable number of instances (for 


each of several witnesses, for example). While this can 


be cumbersome to implement on paper forms, it usually 


is relatively easy to implement in a computerized system.


Characteristics of the Case


 Table 1:  Identifiers and Selected Summary Information1


Unique ID for a defendant-case (D-C) combination (e.g, a court tracking number)2


Unique case ID for a set of related D-Cs prosecuted together 


Defendant-case identifier(s) for other D-Cs in the case 


	 Repeat for each D-C


Unique person ID for the defendant


Date the D-C was presented (“brought”) for initial screening


Case closing date


Source of referral (e.g, police, magistrate, grand jury, citizen complaint)	 drop-down menu


Referring police department, if applicable	 drop-down menu


Codefendant(s) unique person ID and D-C tracking number  


	 Repeat for each codefendant


Crime code for top charge presented (specific crime as specified in statute)3	


Crime type for top charge presented	 drop-down menu


Statutory classification of top charge presented	 drop-down menu


Police incident report ID number(s) 


	 Repeat for each incident


Pre-existing complaint number(s), if applicable4 


	 Repeat for each complaint


Defense counsel name


Type of defense counsel 	 public defender/court appointed/private


NOTES:
1.	�T hese are examples; your office may want to include additional summary information in a summary table, even if it is 


duplicated in other tables. If so, it should be copied from other tables, not entered again for summary purposes.


2.	�T his table would include one record for each defendant-case combination. Each record would include the data elements 
listed above.


3.	M ore detailed charging information is specified in Table 6: Charging History.


4.	 For example, from magistrates’ review or grand jury investigations.
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 Table 2a:  Defendant Characteristics1


Unique person identifier


Unique case identifier


Unique defendant-case identifier


Defendant name


Defendant date of birth


Defendant race	 drop-down menu


Defendant ethnicity	 drop-down menu


Defendant gender	 drop-down menu


Defendant’s educational level	 drop-down menu


Defendant’s employment status	 drop-down menu


Defendant’s source(s) of income	 drop-down menu


Defendant income level	 drop-down menu


Defendant’s home address: street address


city


state


zip code


NOTES: 
1.	�T able 2a would include one record for each defendant, with identifiers linking the defendant information to case or 


defendant-case records.


 Table 2b:  Victim Characteristics1


Unique case identifier


Unique defendant-case identifier


Victim_1: Unique victim number within case


Name


Date of birth


Race	 drop-down menu


Ethnicity	 drop-down menu


Gender	 drop-down menu


Victim’s relationship to defendant	 drop-down menu


Would be willing to testify at trial?2	 yes /no /unknown


	 Repeat the above for each victim in the case


NOTES:
1.	�T able 2b would include one record for each victim, with identifiers linking the victim information to case or defendant-


case records.


2.	�I f practical, it would be good to record the history of the victim’s continued willingness to testify at trial as of each 
decision point—for example, at the time of initial screening, initial plea offer, final plea offer, grand jury presentation (if 
applicable), and trial (if applicable).
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 Table 2c:  Witness Characteristics1, 2


Unique case identifier


Witness_1: Unique witness number within case


Name


Date of birth


Race	 drop-down menu


Ethnicity	 drop-down menu


Gender	 drop-down menu


Witness’s relationship to defendant	 drop-down menu


Would be willing to testify at trial?3	 yes /no /unknown


	 Repeat the above for each witness in the case


NOTES:
1.	� For this purpose, “witness” includes both persons who witnessed the crime and other persons who provide information 


relating to the facts of the case. “Expert witnesses” are addressed separately in Table 2d.


2.	�T able 2c would include one record for each witness, with an identifier linking the victim information to case records.


3.	�I f practical, it would be good to record the history of the witness’s continued willingness to testify at trial as of each 
decision point—for example, at the time of initial screening, initial plea offer, final plea offer, grand jury presentation  
(if applicable), and trial (if applicable).


 Table 2d:  Expert Witnesses1


Unique case identifier


Expert witness_1: Name


Subject matter expertise of expert witness	 drop-down menu


Description of subject matter expertise	 free field entry


	 Repeat the above for each expert witness in the case


NOTES:


1.	�T able 2d would include one record for each expert witness in the case, with an identifier linking the witness information to 
case records.
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In the past, the availability and quality of evidence has rarely been captured and recorded in standardized formats in 


prosecutors’ case-management systems. Though there is little prior experience to guide its design, developing this 


capability for your system would represent a significant advance in the ability to understand when and how evidence 


interacts with other factors, both for racial disparity research and for internal administrative purposes.


 Table 3:  Evidence1


Record type		  item record or summary record


Unique case identifier


Unique defendant-case identifier


	I tem-level records


Item_1: Item number, unique within defendant-case (D-C)


Source of evidence2	 drop-down menu


Type of evidence3	 drop-down menu


	 Repeat above for each item of evidence


	 Summary records4	


Evidence supports elements of alleged crime_1?	 all elements /some /none)


Evidence supports defendant responsibility for crime_1?	 yes /no /questionable 


	 Repeat preceding items for each alleged crime in the D-C


Evidence is sufficient for conviction of at least one alleged crime?	 yes /no /questionable


NOTES:


1.	�T able 3 could include one record for each individual item of evidence, plus a summary record, linked to defendant-case 
by a unique D-C identifier. Alternatively, there could be separate tables for item-level records and summary records.


2.	�S ources of evidence could include police incident reports, lab reports, physical evidence collected by police, statements 
resulting from prosecutors’ interviews of witnesses, evidence cited in discovery documents, etc. The willingness of victims 
and witnesses to testify at trial is covered in Tables 2b and 2c, above. The categories you would record would depend on 
laws, practices, and availability of information in your jurisdiction.


3.	�T he drop-down menu of potential types of evidence could be quite long, though the number of different items of 
evidence available in a given case may be much smaller. In some prior research, Vera has coded the presence of evidence 
from paper case records in categories such as the following: guns and ammo, other weapons, stolen property, burglars’ 
tools, cash, motor vehicles, DNA, fingerprints, bodily fluids, drugs and drug paraphernalia, financial records, phone 
records, other relevant official records, correspondence, notes and calendars, computer files, medical records, victims’ 
statements, video and audio recordings, photos, confessions and other defendant statements, clothing (other than 
stolen property), damaged property, forged or counterfeit instruments, lab reports, search warrants, and eyewitness 
identification of perpetrators. In one of the jurisdictions partnering with Vera, much of this information is recorded in the 
police incident report, which soon will be shared electronically with other criminal justice agencies.


4.	S ummary records could be restricted to status at initial filing or duplicated for final status as well.
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 Table 4:  Defendant Criminal History1


Unique person identifier


Unique case identifier


Unique defendant-case identifier


Event_1: Event type	 prior case initiated by arrest or prior term served


Arrest date (for cases initiated by arrest)


Top arrest charge (for cases initiated by arrest)


Statutory classification of top arrest charge	 drop-down menu


Indicators for types of underlying arrest charges2 


		  (an indicator field for each type of interest)


Conviction date (for cases initiated by arrest)


Top conviction charge (for cases initiated by arrest)


Statutory classification of top conviction charge


Indicators for types of underlying conviction charges 


		  (an indicator field for each type of interest)


Sentence date (for cases initiated by arrest)


Most serious sentence type	 drop-down menu


Sentence length for most serious sentence type	 standardized formats


Type of prior term served (e.g., probation, jail, prison, post-release supervision)


Date of admission


Date of discharge


On probation at the time of the current offense?	 yes/no


On post-release supervision at the time of the current offense?	 yes/no


Repeat the above for each event in the defendant’s history3


NOTES:


1.	�T able 4 would include a record for each event in the defendant’s criminal history, where “events” would include arrests 
and the resulting dispositions and sentences and prior terms of probation, jail, or prison. Alleged violations of probation 
or parole can be incorporated in the “arrest charge” fields. Either the information pertaining to events initiated by arrest 
or the information pertaining to time served in custody (but not both) would be recorded in a given event record.


2.	�I n reviewing prior record, attorneys and researchers may need to be aware of the existence of underlying charges that 
could affect charging options (violent offense, drug offense, crime against children, weapons offense, etc.). If it’s sufficient 
for your purposes, using such indicators can be more concise that listing all charges for each prior event.


3.	�R ecording relevant details for each event makes it unnecessary to count types of events manually (prior misdemeanors, 
prior felonies, prior convictions for specific crime types of interest, etc.); you can generate such counts by computer.
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 Table 5: Special Circumstances1


Unique person identifier


Unique case identifier


Unique defendant-case identifier


Mitigating circumstances	 drop-down menu 


	 Provide fields for up to some fixed number of mitigating circumstances


Aggravating circumstances 	 drop-down menu 


	 Provide fields for up to some fixed number of aggravating circumstances


Sentence enhancers	 from drop-down menu of enhancers defined in statute 


	 Provide fields for up to some fixed number of enhancers


Defendant successfully participating in relevant treatment program?	 yes / no


Defendant has strong support from family and/or community?	 yes / no


Proposed disposition of the case will not increase the likelihood of recidivism?	 yes / no


	 (etc., as relevant to your office) 


NOTES:


1.	�T entatively, Table 5 could include a single record for each defendant-case, with a fixed number of coded fields in the 
record for entering mitigating circumstances, aggravating circumstances, and sentence enhancers, plus provision for 
flagging other salient circumstances. Special circumstances that guide decisions in your office will depend on state law 
and office policies, and may be different than the special circumstances that guide decisions in other jurisdictions. The 
items listed in Table 5 merely illustrate some possibilities.
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Decision History


The key decisions in your office or the order in which they occur may be somewhat different than are assumed in the 


tables that follow. Nevertheless, you should have the capability to track similar information across whatever are the 


key decision points in your office.


 Table 6:  Charging History1


Unique case identifier (included in each of the records outlined below)


Unique defendant-case identifier (included in each of the records outlined below)


		  Arrest-charge records


Arrest date


Arrest charge_1: crime code (e.g., statute number)


crime description	 standardized labels


crime type2	 drop-down menu


statutory classification2	 drop-down menu


special crime type designation2, 3	 drop-down menu


	 Repeat arrest charge record for each arrest charge


	I nitial-filing-charge records


Filed charge_1: crime code (e.g., statute number)


crime description	 standardized labels


crime type2	 drop-down menu


statutory classification2	 drop-down menu


special crime type designation2, 3	 drop-down menu


	 Repeat filed charge record for each charge filed at initial filing


	 Rejected-charge records4


Rejected charge_1: crime code (e.g., statute number)


Primary reason for rejection	 drop-down menu


Secondary reason for rejection	 drop-down menu


	 Repeat rejected charge record for each charge rejected at initial filing


	I nitial-plea-offer-charge records5


Initial plea offer charge_1: crime code (e.g., statute number)


Defendant must plead guilty?	 yes /no /will drop charge


Reason for dropping charge, if applicable	 drop-down menu


	 Repeat initial plea offer charge record for each charge addressed in the initial plea offer


	 Final-plea-offer-charge records (if different from initial offer)6


Final plea offer charge_1:  crime code (e.g., statute number)


Defendant must plead guilty?	 yes /no /will drop charge


Reason for dropping charge, if applicable	 drop-down menu


	 Repeat final plea offer charge record for each charge addressed in the final plea offer
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 Table 6:  Charging History1 (continued)


	G rand-jury-presentation records7


Grand jury presentation charge_1: crime code (e.g., statute number)


 grand jury decision	 indicted / no true bill


	 Repeat grand jury presentation charge record for each charge presented to the grand jury


	 Dismissed-charge records


Dismissed charge_1: crime code (e.g., statute number)


stage at which charge was dismissed8	 drop-down menu


primary reason for dismissal	 drop-down menu


secondary reason for dismissal	 drop-down menu


voluntary dismissal?	 yes, prosecutor’s motion / no, imposed by judge


	 Repeat dismissed charge record for each charge dismissed after initial filing


	C onviction-charge records


Conviction charge_1: crime code (e.g., statute number)


sentence type	 drop-down menu


sentence details9	 standardized formats


	 Repeat record for each conviction charge


NOTES:
1.	�T able 6 includes a record for each charge retained or added/amended at each key decision point. The charge listed as 


charge_1 at each decision point should be the top charge active at that point.


2.	�I n a computerized case-tracking system, crime description, crime type, statutory classification, and special crime type 
designations can usually be filled in automatically by the system, once the specific crime code is entered. Therefore, to 
reduce the length of Table 6, only the crime code is listed explicitly for the charge records at the later decision points.


3.	�S pecial crime type designations will depend on state law and your office policies. Examples of types warranting special 
attention in your office might include violent offense, drug offense, weapons offense, household burglary, DUI, domestic 
violence, etc.


4.	�R ejected charges are charges that were presented to the prosecutor for possible filing (arrest charges, for example), but 
which the prosecutor chose not to file.


5.	�I nitial plea offer charge records include a record for each charge addressed in the initial plea offer, regardless of 
whether a guilty plea is required or the prosecutor is offering to drop the charge.


6.	�D epending on state laws and your office policies, plea offers may change at any time between initial filing and final case 
disposition. However, your office may find it sufficient to record only the initial plea offer or only the initial offer and the 
final offer. 


7.	T here should be a record for each charge presented to the grand jury.


8.	�C harges may be dismissed anytime between initial filing and final case disposition. Depending on state law and your 
office’s procedures, coded categories for the stage at which a charge was dismissed might include periods or decision 
points such as dismissed at felony hearings, dismissed pursuant to a plea agreement, dismissed during grand jury 
preparation, dismissed pursuant to a modified plea offer following indictment, dismissed at trial, etc.


9.	T he formats for sentence details will differ depending on sentence type. 
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 Table 7:  Pretrial Detention


Unique case identifier


Unique defendant-case identifier


Arrest date


Arraignment date


Defendant detained pre-arraignment?	 yes / no


Responsible prosecution unit/team	 drop-down menu


Responsible prosecuting attorney	 drop-down menu


Post-arraignment custody status recommended by prosecutor	 ror /bond /bail /remand


Post-arraignment custody status ordered	 ror /bond /bail /remand


Bail/Bond amount recommended by prosecutor


Bail/Bond amount ordered


Did defendant pay bail/bond?	 yes / no


Date of initial release on bail/bond


Did prosecutor recommend pretrial supervision?	 yes / no


Was pretrial supervision ordered?	 yes / no


Pretrial release conditions	 drop-down menu 


	 Repeat field for each condition imposed


If initially released, was defendant subsequently remanded?	 yes / no


Date of subsequent remand


Case processing stage of subsequent remand	 drop-down menu


Reason for subsequent remand	 drop-down menu


 Table 8:  Case-level Screening Details


Unique case identifier


Unique defendant-case identifier


Screening date


Responsible prosecution unit/team	 drop-down menu


Responsible prosecuting attorney	 drop-down menu


Case accepted for prosecution?	 yes / no


If rejected, primary reason	 drop-down menu


If rejected, secondary reason	 drop-down menu
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 Table 9a: Case-level Plea Offer Details – initial offer


Unique case identifier (included in each of the records outlined below)


Unique defendant-case identifier (included in each of the records outlined below)


Responsible prosecution unit/team	 drop-down menu


Responsible prosecuting attorney	 drop-down menu


Date of plea offer letter


Plea offer accepted by defendant?	 yes / no


		  Plea Offer Type Record


Charge offer?	 yes / no


Sentence offer?	 yes / no


Deferred prosecution agreement?	 yes / no


Offer to dismiss penalty enhancer?	 yes / no


Penalty enhancer to be dismissed	 applicable statute number


	 Repeat field for each enhancer to be dismissed


		C  harge-level Sentence Offer Record


Maximum term of incarceration for guilty plea on charge_1	 months


Incarceration to be served in jail or prison?


Maximum probation supervision term for guilty plea on charge_1	 months


Maximum period of post-release supervision for guilty plea on charge_1	 months


Maximum fine amount for guilty plea on charge_1


	  Repeat charge-level sentence offer record for each charge requiring guilty plea


		  Aggregate-level Sentence Offer Record


Number of charges requiring guilty plea


Sentences for plea offer charges to be served concurrently or consecutively?


Concurrent or consecutive to any other sentence being served?


Maximum aggregate term of incarceration	 months


Incarceration to be served in jail or prison?


Maximum aggregate period of probation supervision	 months


Maximum aggregate period of post-release supervision	 months


Maximum aggregate fine amount


		G  eneral Conditions Record1


Expiration condition	 drop-down menu


Expiration date


Additional charges or penalty enhancer if no agreement?	 yes / no


State reserves right to renegotiate agreement if condition(s) violated?	 yes / no


State reserves right to void agreement if condition(s) violated?	 yes / no
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 Table 9a: (continued)


Not committing any new criminal offenses	 yes / no


Defendant must resolve open criminal cases	 yes / no


No criminal record not previously disclosed	 yes / no


Acceptance of responsibility at plea and sentencing	 yes / no


Appearing at all court proceedings	 yes / no


Abiding by conditions of bail	 yes / no


Not possessing or using illegal controlled substances	 yes / no


Defendant’s breach of plea agreement cannot be used as basis to withdraw plea	 yes / no


		  Specific Conditions Record1


Revocation of driving privileges for specified violations	 yes / no


No contact with co-defendants	 yes / no


Restitution		  yes / no


Amount of restitution


Crime victim impact statement(s) allowed	 yes / no


No contact with victim(s)	 yes / no


Alcohol and other drug abuse assessment and treatment	 yes / no


Full-time work/school	 yes / no


Absolute sobriety	 yes / no


Random urine testing	 yes / no


Community service	 yes / no


Contribution to a crime prevention organization	 yes / no


Amount of contribution


NOTES:


1.	�C onditions that can be imposed in the plea agreement depend on state law and your office’s policies and procedures. 
The conditions listed in this table are illustrations.


 Table 9b: Case-level Plea Offer Details – Final offer if different from initial offer


Unique case identifier (included in each of the records outlined below)


Unique defendant-case identifier (included in each of the records outlined below)


Responsible prosecution unit/team	 drop-down menu


Responsible prosecuting attorney	 drop-down menu


	 Repeat elements of Table 9a
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 Table 10:  Grand Jury


Unique case identifier


Unique defendant-case identifier


Responsible prosecution unit/team	 drop-down menu


Responsible prosecuting attorney	 drop-down menu


Date of grand jury presentation


Number of charges presented1


Number of charges indicted1


Crime type of top indictment charge1	 drop-down menu


Statutory classification of top indictment charge1	 drop-down menu


NOTES:


1.	�I n most computerized systems, top indictment charge information could be calculated automatically from the 
information in Table 6: Charging History.


 Table 11:  Case-level Disposition Details


Unique case identifier


Unique defendant-case identifier


Responsible prosecution unit/team at final disposition	 drop-down menu


Responsible prosecuting attorney at final disposition	 drop-down menu


Case diverted?	 yes / no


Type of diversion	 drop-down menu


Date case diverted


Stage at which case diverted	 drop-down menu


Entire case dismissed?	 yes / no


Voluntary dismissal?	 yes, upon prosecutor’s motion / no, imposed by the court


Date case dismissed


Stage at which case dismissed	 drop-down menu


Primary reason for case dismissal	 drop-down menu


Secondary reason for case dismissal	 drop-down menu


Conviction for any charge?	 yes / no


Method of conviction	 plea or trial


Conviction date


Number of conviction charges


Crime type of top conviction charge1	 drop-down menu


Statutory classification of top conviction charge1	 drop-down menu


NOTES:


1.	�I n most computerized systems, top conviction charge information could be calculated automatically from the 
information in Table 6: Charging History. 
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 Table 12:  Case-level Sentencing Details


Unique case identifier


Unique defendant-case identifier


Responsible prosecution unit/team	 drop-down menu


Responsible prosecuting attorney	 drop-down menu


Sentences for conviction charges to be served concurrently or consecutively?


Sentence type	 drop-down menu


Sentence details1	 standardized formats 
	 Repeat sentence type and sentence detail fields for each sentence type imposed2


Aggregate term of incarceration3	 months


Incarceration to be served in prison or jail?


Incarceration to be served intermittently (e.g., weekends)?	 yes / no


Aggregate period of probation supervision3	 months


Aggregate period of post-release supervision3	 months


Aggregate fine amount3


NOTES:


1.	T he formats for sentence details will differ depending on sentence type.


2.	� For example, a defendant may be sentenced to jail, probation, and a fine, each of which would be recorded separately 
in Table 12.


3.	T he sentences associated with individual charges are addressed in Table 6: Charging History.
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MEMORANDUM OF UNDERSTANDING BETWEEN THE VERA INSTITUTE OF JUSTICE, INC. 


AND THE [jurisdiction] ATTORNEY’S OFFICE


This memorandum documents the understanding between the Vera Institute of Justice, Inc. 


(“Vera”) and [Jurisdiction], on behalf of the [Jurisdiction] Attorney’s Office. 


Vera is proposing to designate [number, description of staff] to the [Jurisdiction] Attorney’s 


Office for a period of __________ in order to identify racial or ethnic disparities in case 


outcomes, to work with the [Jurisdiction] Attorney’s Office to discern and review what factors 


and/or specific practices, if any, may influence such outcomes, and to develop protocols, 


management processes, and other strategies that will aid prosecutors in reducing or 


eliminating unwarranted racial and ethnic disparities in case outcomes. 


Through this collaborative process, Vera’s Prosecution and Racial Justice Program (“PRJ”) 


will help the [Jurisdiction] Attorney’s Office to establish internal, data-driven management 


of discretionary decisions. The [Jurisdiction] Attorney’s Office, in turn, will provide Vera with 


practitioner-based knowledge of the various key factors and considerations that influence 


decision-making, in order to contribute to a more accurate interpretation of the data 


findings.  By participating in this project, the [Jurisdiction] Attorney’s Office can serve as a 


model for comparatively sized state and local prosecutors’ offices of how to deploy and 


manage discretion in an equitable manner.


In consideration of the mutual understanding and goals of the parties to this Memorandum 


of Understanding, the parties agree to the following:


I. Vera


1.	C ollecting and analyzing data. [Describe here: the data analysis activities to be 
undertaken, the purpose of each activity, and the source materials required.] 


2.	D rafting a _________ on its findings. [Describe here: publications or other materials to 
be produced, noting format, level of particularity, and their audiences. Include provisions for 
the DA’s office to review and comment on the materials, specifying the time frame in which 
materials must be provided and returned.] 


3.	D isseminating the ____________. [Designate responsibility for dissemination of the 
publication(s), and state the major undertakings that will include: conferences, online 
publication, etc.]


4.	 Funding. [Designate responsibility for securing funding to support the work and make 
clear that performance of this agreement is contingent on that funding.]


II. THE [JURISDICTION] ATTORNEY’S OFFICE


1.	P roviding Vera researchers access to all data necessary for the analyses of discretion 


reports. [State clearly what categories of data are needed—be they electronic databases, 


Appendix C       Sample Memorandum of Understanding
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physical files, or institutional/operational knowledge held by staff—and why, and secure the 
DA’s commitment to providing them.] 


2.	P roviding in-house office space and administrative support for [describe staff allocation] 


from Vera for the study period. [State clearly what the project staff need to operate in 
the DA’s office. This will vary site by site but will always include secure locations where 
confidential information can be stored; it may include computers and other office supplies. If 
staff will be based out of the DA’s office, clarify their employment relationship.] 


3.	 Availability of staff of the [Jurisdiction] Attorney’s Office to Vera. [Describe the 
commitment of DA staff to the project—what numbers of which levels of prosecutors should 
be on the study team, what other staff (including data specialists) are required, what kind of 
input is required from all, and who will serve as the primary contact.] 


4.	P articipating in Vera’s report-drafting process. [Complimentary to §I (2), state the 
obligation and opportunity for the DA’s office to participate in the project and to comment 
on drafts.] 


5.	 Working with Vera to disseminate the technical report and policy brief. [State DA’s office 
commitment to assist in dissemination and its right to further distribute as it sees fit.] 


III. Mutual Agreements


1.	C ollaborating on the partnership report. [State commitment to collaborating on report 
and what report will describe (such as the partnership effort, obstacles experienced, and 
solutions put into practice).]


2.	H olding regular, joint meetings. [State commitment to holding regular meetings and to 
review updates, discuss methodology, identify data limitations and ways to address them, 
and interpret and contextualize findings.]


3.	 Assignment. [State whether either party may assign its rights; if so, under what 
circumstances, and if not, the consequence of assignment without permission.]


4.	 Amendment. [State the circumstances under which the memorandum may be amended 
(e.g., the amount of notice required, when it must be in writing.)]


5.	T erm. [State when the agreement goes into effect and the date or event (e.g., expiration 
of funding grant) after which it will terminate.]


6.	M utual Indemnification. [Provide for mutual indemnification for claims arising from the 
other’s negligent or willful acts.] 


IV. CONFIDENTIALITY


1.	S toring Data, Stripping Data, and Access to Identifiable Information. [Describe means 
by which any identifiable data will be secured, how access to it will be controlled, and how 
identifiers will be stripped from data (and at what point).] 
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2.	V era Staff Access to Data. [Limit access to all study data, identifiable or otherwise, to staff 
working on the study.] 


3.	P rohibition on Disclosing Identifiable Data. [State commitment not to disclose identifiable 
data, noting that reports and publications will present only anonymized, aggregated data 
findings.]


4.	C ertification of Vera staff. [State the human subjects protection training undertaken by 
staff who will work on the project and commit to submitting the protocol for review by and 
Institutional Review Board.]


THE FOREGOING IS UNDERSTOOD, ACCEPTED, AND AGREED TO BY VERA AND  


THE [Jurisdiction] ATTORNEY’S OFFICE.


[Jurisdiction] ATTORNEY’S OFFICE:


Print Name: 


Title: 


Signature: 


Date:


VERA INSTITUTE OF JUSTICE, INC.:


Print Name: 


Title: 


Signature: 


Date:
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Appendix D
Resources on PRJ’s Work and Issues Related to 
Prosecutorial Discretion


Vera’s published written work about research into prosecutorial 


discretion:


Frederick, Bruce, and Don Stemen. The Anatomy of Discretion: An Analysis 
of Prosecutorial Decision Making - Summary Report. New York: Vera Institute 


of Justice, 2012, www.vera.org/sites/default/files/resources/downloads/


anatomy-of-discretion-summary-report.pdf.


McKenzie, Wayne, Don Stemen, Derek Coursen, and Elizabeth Farid. Using 
Data to Advance Fairness in Prosecution. New York: Vera Institute of Justice, 


2009, www.vera.org/pubs/prosecution-and-racial-justice-using-data-advance-


fairness-criminal-prosecution. 


Video interviews discussing prosecutorial discretion:


Jim Parsons on Race and Prosecution in Manhattan, 
www.vera.org/pubs/special/race-and-prosecution-manhattan. 


Michael Jacobson and Don Stemen discuss the Anatomy of Discretion study, 


www.vera.org/anatomy-discretion-podcast-1-4-interview-don-stemen.


Don Stemen and Anne J. Swern, First Assistant District Attorney for Kings 


County, NY, discuss prosecutorial discretion and racial equity, 


www.vera.org/anatomy-discretion-podcast-2-4-interview-anne-j-swern.


Don Stemen and Judge Theodore A. McKee, chief judge of the U.S. Court of 


Appeals for the Third Circuit, discuss fairness in criminal justice outcomes, 


www.vera.org/anatomy-discretion-podcast-3-4-interview-judge-theodore-


mckee.


Bruce Frederick and Anthony C. Thompson, professor of clinical law at New 


York University, discuss the balance between strength of evidence and other 


considerations,  www.vera.org/anatomy-discretion-podcast-4-4-interview-


anthony-c-thompson.
 


Illustrations of PRJ’s research and partnership model:


Race and Prosecution in Manhattan: Research Summary,   
www.vera.org/sites/default/files/resources/downloads/race-and-prosecution-


manhattan-summary.pdf.


Race and Prosecution in Manhattan: Technical Report,  
www.vera.org/sites/default/files/resources/downloads/race-and-prosecution-


manhattan-technical.pdf.
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Race and Prosecution in Manhattan: Partnership Report,  
www.vera.org/sites/default/files/resources/downloads/race-and-prosecution-


manhattan-partnership.pdf.


For background on the debate about racial disparity in the criminal 


justice system:


Davis, Angela J. “In Search of Racial Justice: The Role of the Prosecutor,” 


Journal of Legislation and Public Policy, 16, no. 4 (2013) p. 821,   


 www.nyujlpp.org/wp-content/uploads/2014/01/Davis-In-Search-of-Racial-


Justice-16nyujlpp821.pdf.


Davis, Angela J. Arbitrary Justice: The Power of the American Prosecutor. 
New York: Oxford University Press, 2009,   works.bepress.com/angela_


davis/1.


Harris, David A., “Profiling Unmasked: From Criminal Profiling to Racial 


Profiling,” in Blind Goddess: A Reader on Race and Justice, edited by 


Alexander Papachristou and Patricia J. Williams, New York: New Press, 2011.


Levinson, Justin D., and Robert J. Smith, eds. Implicit Racial Bias Across the 
Law. New York: Cambridge University Press, 2012.


Various authors, “Racial Disparities,” The Champion, October 2012, 


Washington DC: National Association of Criminal Defense Lawyers,  


www.nacdl.org/Champion.aspx?id=29517&terms=tymas


For examples of local press coverage to illustrate community interest in 


work on racial justice and prosecution:


“Lancaster County attorney to look at racial disparity in legal system,” by 


Lori Pilger, March 25, 2014, JournalStar.com, Lincoln, Nebraska,  journalstar.


com/news/local/911/lancaster-county-attorney-to-look-at-racial-disparity-in-


legal/article_11e13144-9113-5e32-b444-e51b840743dc.html.


“San Francisco DA’s office launches study to prevent racial, ethnic bias in 


prosecutions,” Inquirer.net, May 3, 2014., 


newsinfo.inquirer.net/599256/san-francisco-das-office-launches-study-to-


prevent-racial-ethnic-bias-in-prosecutions.


“How Race Skews Prosecutions,” editorial, The New York Times, July 14, 


2014, www.nytimes.com/2014/07/14/opinion/how-race-skews-prosecutions.


html?partner=rssnyt&emc=rss.
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October 01, 2010


Justice for All? Challenging Racial Disparities in the
Criminal Justice System
by Marc Maurer


Share this:


 
There are many indicators of the profound impact of disproportionate rates of incarceration in communities of
color. Perhaps the most stark among these are the data generated by the U.S. Department of Justice that project
that if current trends continue, one of every three black males born today will go to prison in his lifetime, as will
one of every six Latino males. (Rates of incarceration for women overall are lower than for men, but similar
racial/ethnic disparities pertain.) Regardless of what one views as the causes of this situation, it should be deeply
disturbing to all Americans that these figures represent the future for a generation of children growing up today.


This article will first present an overview of the factors that contribute to racial disparity in the justice system, and
then it will recommend changes in policy and practice that could reduce these disparities without compromising
public safety.


In order to develop policies and practices to reduce unwarranted racial disparities in the criminal justice system,
it is necessary to assess the factors that have produced the current record levels of incarceration and
racial/ethnic disparity. These are clearly complicated issues, but four areas of analysis are key:


• Disproportionate crime rates


• Disparities in criminal justice processing


• Overlap of race and class effects


• Impact of “race neutral” policies


Disproportionate Crime Rates


A series of studies conducted during the past thirty years has examined the degree to which disproportionate
rates of incarceration for African Americans are related to greater involvement in crime. Examining national data
for 1979, criminologist Alfred Blumstein concluded that 80 percent of racial disparity could be explained by
greater involvement in crime, although a subsequent study reduced this figure to 76 percent for the 1991 prison
population. (Alfred Blumstein, Racial Disproportionality of U.S. Prison Populations Revisited, 64 U. Colo. L. Rev.
743, 751 (1993).) But a similar analysis of 2004 imprisonment data by sentencing scholar Michael Tonry now finds
that only 61 percent of the black incarceration rate is explained by disproportionate engagement in criminal
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behavior. (Michael Tonry & Matthew Melewski, The Malign Effects of Drug and Crime Control Policies on Black
Americans, 37 Crime & Justice 1 (2008).) Thus, nearly 40 percent of the racial disparity in incarceration today
cannot be explained by differential offending patterns.


In addition, the national-level data may obscure variation among the states. A 1994 state-based assessment of
these issues found broad variation in the extent to which higher crime rates among African Americans explained
disproportionate imprisonment. (Robert D. Crutchfield, George S. Bridges & Susan R. Pitchford, Analytical and
Aggregation Biases in Analyses of Imprisonment: Reconciling Discrepancies in Studies of Racial Disparity, 31 J.
Res. Crime & Delinq. 166, 179 (1994).) Thus, while greater involvement in some crimes is related to higher rates of
incarceration for African Americans, the weight of the evidence to date suggests that a significant proportion of
the disparities is not a function of disproportionate criminal behavior.


Disparities in Criminal Justice Processing


Despite changes in leadership and growing attention to issues of racial and ethnic disparity in recent years, these
disparities in criminal justice decision making still persist at every level of the criminal justice system. This does
not necessarily suggest that these outcomes represent conscious efforts to discriminate, but they nonetheless
contribute to excessive rates of imprisonment for some groups.


Disparities in processing have been seen most prominently in the area of law enforcement, with documentation
of widespread racial profiling in recent years. National surveys conducted by the U.S. Department of Justice find
that while African Americans may be subject to traffic stops by police at similar rates to whites, they are three
times as likely to be searched after being stopped.


Disparate practices of law enforcement related to the “war on drugs” have been well documented in many
jurisdictions and, in combination with sentencing policies, represent the most significant contributor to
disproportionate rates of incarceration. This effect has come about through two overlapping trends. First, the
escalation of the drug war has produced a remarkable rise in the number of people in prisons and jails either
awaiting trial or serving time for a drug offense—increasing from 40,000 in 1980 to 500,000 today. Second, a
general law enforcement emphasis on drug-related policing in communities of color has resulted in African
Americans being prosecuted for drug offenses far out of proportion to the degree that they use or sell drugs. In
2005, African Americans represented 14 percent of current drug users, yet they constituted 33.9 percent of
persons arrested for a drug offense and 53 percent of persons sentenced to prison for a drug offense.


Evidence of racial profiling by law enforcement does not suggest by any means that all agencies or all officers
engage in such behaviors. In fact, in recent years, many police agencies have initiated training and oversight
measures designed to prevent and identify such practices. Nevertheless, such behaviors still persist to some
degree and clearly thwart efforts to promote racial justice.


Overlap of Race and Class Effects
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Disparities in the criminal justice system are in part a function of the interrelationship between race and class
and reflect the disadvantages faced by low-income defendants. This can be seen most prominently in regard to
the quality of defense counsel. While many public defenders and appointed counsel provide high-quality legal
support, in far too many jurisdictions the defense bar is characterized by high caseloads, poor training, and
inadequate resources. In an assessment of this situation, the American Bar Association concluded that “too often
the lawyers who provide defense services are inexperienced, fail to maintain adequate client contact, and furnish
services that are simply not competent.” (ABA Standing Comm. on Legal Aid & Indigent Defendants, Gideon’s
Broken Promise: America’s Continuing Quest for Racial Justice, (2004).)


The limited availability of private resources disadvantages low-income people in other ways as well. For example,
in considering whether a defendant will be released from jail prior to trial, owning a telephone is one factor used
in making a recommendation so that the court can stay in contact with the defendant. But for persons who do
not own a phone, this seemingly innocuous requirement becomes an obstacle to pretrial release.


At the sentencing stage, low-income substance abusers are also disadvantaged compared to defendants with
resources. Given the general shortage of treatment programs, a defendant who has private insurance to cover
the cost of treatment is in a much better position to make an argument for a nonincarcerative sentence than one
who depends on publicly funded treatment programs.


Impact of “Race Neutral” Policies


Sentencing and related criminal justice policies that are ostensibly “race neutral” have in fact been seen over
many years to have clear racial effects that could have been anticipated by legislators prior to enactment.
Research on the development of punitive sentencing policies sheds light on the relationship between harsh
sanctions and public perceptions of race. Criminologist Ted Chiricos and colleagues found that among whites,
support for harsh sentencing policies was correlated with the degree to which a particular crime was perceived
to be a “black” crime. (Ted Chiricos, Kelly Welch & Marc Gertz, Racial Typification of Crime and Support for
Punitive Measures, 42 Criminolo�y 359, 374 (2004).)


The federal crack cocaine sentencing laws of the 1980s have received significant attention due to their highly
disproportionate racial outcomes, but other policies have produced similar effects. For example, a number of
states and the federal government have adopted “school zone” drug laws that penalize drug offenses that take
place within a certain distance of a school more harshly than other drug crimes.


The racial effect of these laws is an outgrowth of housing patterns. Because urban areas are more densely
populated than suburban or rural areas, city residents are much more likely to be within a short distance of a
school than are residents of suburban or rural areas. And because African Americans are more likely to live in
urban neighborhoods than are whites, blacks convicted of a drug offense are subject to harsher penalties than
whites committing a similar offense in a less-populated area. A state commission analysis of a school zone drug
law in New Jersey, for example, documented that 96 percent of the persons serving prison time for such offenses
were African American or Latino. (New Jersey Comm’n to Review Criminal Sentencing, Report on New Jersey’s
Drug Free Zone Crimes and Proposals for Reform 23 (2005).)
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Recommendations for Policies and Practices


As indicated above, racial and ethnic disparities in the criminal justice system result from a complex set of
policies and practices that may vary among jurisdictions. If we are committed to reducing unwarranted
disparities in the system, it will require coordinated efforts among criminal justice leaders, policymakers, and
community groups. Following are recommendations for initiatives that can begin to address these issues.


Shift the Focus of Drug Policies and Practice


State and federal policymakers should shift the focus of drug policies in ways that would be more effective in
addressing substance abuse and would also reduce racial and ethnic disparities in incarceration. In broad terms,
this should incorporate a shift in resources and focus to produce a more appropriate balance between law
enforcement strategies and demand reduction approaches emphasizing prevention and treatment. Specific
policy initiatives that would support these goals include enhancing public health models of community-based
treatment that do not rely on the criminal justice system to provide services; identifying models of drug offender
diversion in the court system that effectively target prison-bound defendants; repealing mandatory sentencing
laws at the federal and state level to permit judges to impose sentences based on the specifics of the offender and
the offense; and expanding substance abuse treatment options in prisons and providing sentence-reduction
incentives for successful participation.


Provide Equal Access to Justice


Federal and state policy initiatives can aid in “leveling the playing field” by promoting equal access to justice. Such
measures should incorporate adequate support for indigent defense services and provide a broader range and
availability of community-based sentencing options.


These and similar initiatives clearly involve an expansion of resources in the court system and community. While
these will impose additional short-term costs, they can be offset through appropriate reductions in the number
and duration of prison sentences, long-term benefits of treatment and job placement services, and positive
outcomes achieved by enhancing family and community stability.


Adopt Racial Impact Statements to Project Unanticipated Consequences of Criminal Justice Policies


Just as fiscal and environmental impact statements have become standard processes in many areas of public
policy, so too can racial impact statements be used to assess the projected impact of new initiatives prior to their
enactment. In 2008, Iowa and Connecticut each enacted such legislation, which calls for policymakers to receive
an analysis of the anticipated effect of proposed sentencing legislation on the racial/ethnic composition of the
state’s prison population. If a disproportionate effect is projected, this does not preclude the legislative body from
enacting the law if it is believed to be necessary for public safety, but it does provide an opportunity for
discussion of racial disparities in such a way that alternative policies can be considered when appropriate.
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A similar policy is currently in use in Minnesota, where the Sentencing Guidelines Commission regularly
produces such analyses. Policies designed to produce racial impact statements should be adopted by legislative
action or through the internal operations of a sentencing commission in all state and federal jurisdictions.


Assess the Racial Impact of Current Criminal Justice Decision Making


The Justice Integrity Act, first introduced in Congress in 2008,  is designed to establish a process whereby any
unwarranted disparities in federal prosecution can be analyzed and responded to when appropriate. Under the
proposed bill, the attorney general would designate ten U.S. attorney offices as sites in which to set up task forces
composed of representatives of the criminal justice system and the community. The task forces would be
charged with reviewing and analyzing data on prosecutorial practices and developing initiatives designed to
promote the twin goals of maintaining public safety and reducing disparity. Such a process would clearly be
applicable to state justice systems as well.


Conclusion


While reasonable people may disagree about the causes of racial disparities in the criminal justice system, all
Americans should be troubled by the extent to which incarceration has become a fixture in the life cycle of so
many racial and ethnic minorities. The impact of such dramatic rates of imprisonment has profound
consequences for children growing up in these neighborhoods, mounting fiscal burdens, and reductions in
public support for vital services.


These developments also contribute to eroding trust in the justice system in communities of color—an outcome
that is clearly counterproductive to public safety goals. It is long past time for the nation to commit itself to a
comprehensive assessment of the causes and remedies for addressing these issues.
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The Sentencing Project is a national nonprofit organization which promotes sentencing reform and the 


use of alternatives to incarceration through program development and research on criminal justice issues.  


The Sentencing Project’s research addresses the causes and consequences of racial disparities, as well as prac-


tical responses to these problems.


Reducing Racial Disparity in the Criminal Justice System: A Manual for Practitioners and Policymakers was 


first published in 2000 with a grant from the Bureau of Justice Assistance.* This second edition was produced 


by The Sentencing Project in 2008 with the generous support of individual donors and foundations, including:


About The Sentencing Project


Morton K. and Jane Blaustein Foundation 


Bernard F. and Alva B. Gimbel Foundation 


Herb Block Foundation 


Open Society Institute 


Public Welfare Foundation 


Anonymous Donor at  
Rockefeller Philanthropy Advisors 


Sandler Family Foundation 


The Starfish Group 


Wallace Global Fund


For more information contact:


The Sentencing Project 
514 10th Street NW, Suite 1000 


Washington, DC 20004 


(202) 628-0871 


This publication is available online at www.sentencingproject.org


*	The first edition of this publication (2000) was supported by Grant Number 98-DD-BX-0060, awarded by the Bureau of Justice Assistance. 


The Bureau of Justice Assistance is a component of the Office of Justice Programs, which also includes the Bureau of Justice Statistics, 


the National Institute of Justice, the Office of Juvenile Justice and Delinquency Prevention, and the Office for Victims of Crime. Points 


of view or opinions in this document are those of the authors and do not represent the official position or policies of the United States 


Department of Justice.
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We cannot run society for the privileged and allow a significant proportion of  
the population to be marginalized. It impacts the quality of life for all of us if  
we have ‘throw away’ people. A justice system which tolerates injustice is doomed 
to collapse.


—Leonard Noisette, Former Director,  
Neighborhood Defender Service of Harlem, NY


We, as a country, are confused about what we are trying to achieve with the crim-
inal justice system. The public needs to be moved away from the idea that the 
criminal justice system can provide ‘the’ answer to crime. Indeed, our responses to 
crime often exacerbate the problem. Criminal justice agencies in a local jurisdiction 
must collaborate to get the proper message to the public and collectively say, ‘this is 
what we can do, this is what we cannot do’ and then concentrate on improving the 
system—particularly in the area of reducing racial disparities which result from our 
collective decision-making.


—I. Matthew Campbell, Former Assistant State’s Attorney,  
Ellicott City, MD


While the impact of incarceration on individuals can be quantified to a certain 
extent, the wide-ranging effects of the race to incarcerate on African American com-
munities in particular is a phenomenon that is only beginning to be investigated. 
What does it mean to a community, for example, to know that three out of ten  
boys growing up will spend time in prison? What does it do to the fabric of the 
family and community to have such a substantial proportion of its young men en-
meshed in the criminal justice system? What images and values are communicated 
to young people who see the prisoner as the most prominent pervasive role model in 
the community? 


—Marc Mauer, Race to Incarcerate1
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designed for use as a reference manual for practitio-
ners and offers strategies for assessing racial dispar-
ity. It also offers practices, procedures and policies to 
reduce disparity at each stage of the system.


Addressing racial disparity in the criminal justice 
system is entirely consistent with a commitment to 
public safety and to a fair system of justice. If un-
warranted racial disparities can be reduced, the jus-
tice system will gain credibility and serve a more ef-
fective role in preventing and responding to crime.


What is Racial Disparity?
Racial disparity in the criminal justice system exists 
when the proportion of a racial or ethnic group with-
in the control of the system is greater than the pro-
portion of such groups in the general population2. 
The causes of such disparity are varied and can in-
clude differing levels of criminal activity, law enforce-
ment emphasis on particular communities, legislative 
policies, and/or decision making by criminal justice 
practitioners who exercise broad discretion in the jus-
tice process at one or more stages in the system.


Illegitimate or unwarranted racial disparity in the 
criminal justice system results from the dissimilar 
treatment of similarly situated people based on race. 
In some instances this may involve overt racial bias, 
while in others it may reflect the influence of factors 
that are only indirectly associated with race. More-
over, in some cases disparity results from unguard-
ed, individual- or institution-level decisions that 
are race-based. Structural racism, derived from the 
longstanding differential treatment of those with 
characteristics highly correlated with race (e.g., pov-
erty) can cause or aggravate racial disparity as well.
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A merica is the most racially diverse demo-
cratic nation in the world. Our gains in 
economic prosperity, however, are not uni-


formly shared across society, as whole segments of 
American communities have become marginalized. 
One fundamental aspect of this marginalization is 
the disparate treatment of persons of color which 
occurs incrementally across the entire spectrum of 
America’s criminal justice system. Racial and ethnic 
disparity foster public mistrust of the criminal jus-
tice system and this impedes our ability to promote 
public safety. 


Many people working within the criminal justice 
system are acutely aware of the problem of racial 
disparity and would like to counteract it. The pur-
pose of this manual is to present information on 
the causes of disparity and to examine what actions 
can be taken among criminal justice professionals 
to reduce disparity. We readily acknowledge that ra-
cial disparity is symptomatic of problems in society 
as a whole, but nevertheless maintain that actions 
can be taken to reduce disparity. This manual is the 
product of a rigorous process of group discussions 
and interviews with practitioners in the field as well 
as a systematic review of best practices and policies 
in jurisdictions nationwide. 


We begin with an overview of some of the identi-
fied causes of racial disparity and explore how these 
are often manifested in the daily operations of the 
criminal justice system. The manual’s central focus is 
on the specific ways in which disparities may result 
from decision-making at various points in the crimi-
nal justice process, and the steps that can be taken by 
criminal justice agencies to counter those effects. It is 
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There are four key aspects to addressing racial dis-
parity in the criminal justice system:


(1)	Acknowledge the cumulative nature of racial 
disparities. The problem of racial disparity is 
one which builds at each stage of the criminal 
justice continuum from arrest through parole, 
rather than the result of the actions at any single 
stage.


(2)	Encourage communication across players in 
all decision points of the system. In order to 
combat unwarranted disparity, strategies are re-
quired to tackle the problem at each stage of the 
criminal justice system, and to do so in a co-
ordinated way. Without a systemic approach to 
the problem, gains in one area may be offset by 
reversals in another.


(3)	Know that what works at one decision point 
may not work at others. Each decision point 
and component of the system requires unique 
strategies depending on the degree of disparity 
and the specific populations affected by the ac-
tions of that component.


(4)	Work toward systemic change. Systemwide 
change is impossible without informed crimi-
nal justice leaders who are willing and able to 
commit their personal and agency resources to 
measuring and addressing racial disparity at ev-
ery stage of the criminal justice system, and as a 
result, for the system as a whole.


The Impact of Racial Disparity
Statistics at the community and national level show 
the cumulative impact of racial disparity through 
each decision point in the criminal justice system. 
Decisions made at one stage contribute to increas-
ing disparities at subsequent stages. For example, 
if bail practices result in minorities being detained 
before trial at greater rates than similarly situated 
whites, they will also be disadvantaged at trial and 
sentencing by having reduced access to defense 
counsel, community resources, and treatment op-
tions. Disparities in the system can be seen in the 
following examples:


The widely-discussed phenomenon of “driving •	
while black” illustrates the potential abuse of 
discretion by law enforcement. A two-year study 


of 13,566 officer-initiated traffic stops in a Mid-
western city revealed that minority drivers were 
stopped at a higher rate than whites and were also 
searched for contraband at a higher rate than their 
white counterparts. Yet, officers were no more 
likely to find contraband on minority motorists 
than white motorists.3 
A New York state study found that minorities •	
charged with felonies were more likely to be de-
tained than whites. The researchers concluded 
that 10 percent of minorities detained in New 
York City and 33 percent in other parts of the 
state would have been released prior to arraign-
ment if minorities were detained at the rate of 
comparably situated whites.4 
Thirty-eight percent of prison and jail inmates are •	
African American,5 compared to their 13% per-
cent share of the overall population.6 
Latinos constitute 19% of the prison and jail •	
population7 compared to their 15% share of the 
population.8 
A black male born in 2001 has a 32% chance of •	
spending time in prison at some point in his life, 
a Hispanic male has a 17% chance, and a white 
male has a 6% chance.9 


The primary focus of this manual is on decision-
making within the adult criminal justice system but 
the impact of racial disparity is clearly seen in the 
juvenile justice system, too. While African Ameri-
can youth represent 17% of their age group within 
the general population, they represent:


46% of juvenile arrests•	
31% of referrals to juvenile court•	
41% of waivers to adult court•	 10 


Racial disparity challenges the basic values upon 
which the criminal justice system rests. To the ex-
tent that such disparity is a result of racism (that 
is, discrimination based on race), it represents an 
outright rejection of the principle of equal justice. 
A commitment to values of justice, fairness and 
public safety compels professionals to vigorously 
address disparate treatment when and where it ex-
ists. A sense that the criminal justice system is fair is 
essential to the functioning of a democratic society. 
Thus, there must be a nexus between societal values 
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and personal values: fairness and a commitment to 
due process is an absolute societal and personal dic-
tum. Without this commitment, confidence in the 
rule of law erodes. 


For example, since the police are the gatekeepers 
to the criminal justice system, fundamental mis-
trust and suspicion of police destroys the partner-
ship between law enforcement and the community 
at the most direct contact point between the pub-
lic and the system. Thus, proactive approaches to 
building trust between law enforcement agencies 
and communities are essential. Law enforcement 
and criminal justice agencies must publicly com-
municate their recognition of the fact that a racially 
imbalanced system will have a negative impact on 
families, communities and the larger society. In or-
der for a democratic society to function effectively, 
communities must support law enforcement as an 
essential ingredient to good government. Law en-
forcement agencies must work in an organized and 
very public fashion to instill that trust.


Similarly, the willingness and commitment of citi-
zens to understand and respect the sentencing pro-
cess is highly dependent on a sense that the system 
reflects societal values. In recent years, the criminal 
justice system has often served as a focal point for 
community frustration about racial problems in the 
larger society. For this reason, it is vitally important 
that unwarranted racial disparities are addressed ag-
gressively and publicly.


A Note about Ethnic Disparities in the  
Criminal Justice System
The reader will note that this manual discusses racial 
disparities, which technically exclude ethnic minor-
ities, who also experience differential treatment in 
the criminal justice system. Unfortunately, criminal 
justice data rarely disentangle race from ethnicity 
and, as a result, we know relatively little about the 
aggregate experience of ethnic minorities. In re-
cent years, these data deficiencies have been partly 
addressed. There are increasing amounts of infor-
mation about Latino involvement in the criminal 
justice system, but much less is documented about 
Asian Americans and Native Americans, though 
there are pockets of information for these popula-


tions as well. Where possible, we include these find-
ings in this report. Overall, some of the experiences 
of African Americans in the criminal justice system 
are similar to those of various ethnic groups, but not 
necessarily all. 
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SECTION I


Commonly Identified Causes of Racial Disparity 
in the Criminal Justice System


T his manual discusses the specific ways in 
which racial disparities may result from deci-
sion-making at various points in the criminal 


justice process, and suggests steps that can be taken 
by criminal justice practitioners to counter those ef-
fects. These decision-making points provide an op-
portunity for professionals to ensure that a person 
of color is treated fairly. It is important to recognize, 
however, that the criminal justice system operates 
within a larger social and political context that af-
fects both its operation and the position of racial mi-
norities as they enter that system. Criminal justice 
professionals have the capacity to address disparity 
in several ways: as citizens they can seek to influence 
the political process; as professionals within the sys-
tem they can work together for systemic change; 
and as decision makers they can exercise discretion 
to offset the impact of racial disparity, whether it 
results from a larger social or political context or 
previous decisions within the system. Thus, crimi-
nal justice professionals will find an awareness of 
the wider social context advantageous in developing 
strategies to ensure that their decisions within the 
system help reduce racial disparity.


Causes and correlates of racial disparity in the crim-
inal justice system are manifold. This section de-
scribes four of the wider social context and systemic 
causes of racial disparity which have consistently 
been identified: (1) higher crime rates; (2) inequi-
table access to resources; (3) legislative decisions; 
and (4) overt racial bias.


Higher Crime Rates
Since many crimes go unreported to the police, it 
is difficult to draw conclusions about race with re-


spect to who offends. The most reliable statistics 
available are arrest data and these are provided by 
the Federal Bureau of Investigation’s (FBI) Uni-
form Crime Report (UCR), but these figures omit 
those who committed an offense but were not ar-
rested. Reported arrest rates for many offenses sug-
gest that African Americans are disproportionately 
involved in particular crimes. For example, 39% 
of arrests for violent crime and 31% of arrests for 
property crime are of African Americans.11 (The 
rate of arrest of Latinos is not measured in the 
UCR.) Victimization surveys in which victims are 
asked to identify the perpetrators of crime are an-
other data source, and race-related findings from 
these surveys are consistent with arrest data for 
many offenses.


However, when looking at arrest rates it is important 
to remember the context in which arrests are made. 
Arrest rates are essentially an indicator of (1) police 
activity in clearing reported crimes, and (2) crimes 
police observe themselves. Thus, arrest figures re-
flect the frequency with which crimes are reported, 
police decisions regarding offenses on which they 
will concentrate their attention and resources, and 
the relative vulnerability of certain crimes to arrest. 
Despite these limitations, arrest rates are frequently 
mentioned synonymously with offending rates.


Issues of both race and class have an impact on the 
likelihood of involvement with the criminal justice 
system and treatment within the system. For in-
stance, low-income individuals are generally over-
represented at every stage of the criminal justice 
system, and it is widely acknowledged that people 
of color are disproportionately low-income.
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While some claim that minority overrepresentation 
in the justice system is solely the result of people 
of color committing more crime, empirical analy-
ses do not support this claim. One scholar recently 
reviewed 32 state-level studies of the decision to 
incarcerate and length of sentence imposed, and 
concluded that there is ample evidence among these 
studies that, controlling for other relevant factors, 
African Americans and Latinos are more likely to be 
incarcerated than whites and, in some jurisdictions, 
receive longer sentences.12 


These dynamics are partially true in regard to drug 
offenses, where African Americans are particularly 
overrepresented in drug arrests.13 Evidence of ra-
cially disparate treatment of drug arrestees is ap-
parent by viewing the rate of reported drug use 
among African Americans. According to self-report 
data from the U.S. Department of Health and Hu-
man Services, African Americans constituted 14% 
of drug users in 2006, only slightly higher than 
their percentage in the general population.14 Yet 
African Americans represented 35% of those ar-
rested in 2006 for drug offenses,15 53% of drug 
convictions,16 and 45% of drug offenders in pris-
on in 2004 (the most recent year for which prison 
data are available).17 


On the whole, study findings suggest that a vari-
ety of factors, including law enforcement practices, 
crime rates, and punitive sentencing policies, con-
tribute to racial disparities in criminal justice in-
volvement. 


Another factor that exacerbates the disparate rate of 
incarceration among minorities is criminal history: 
the more serious a prior criminal record, the greater 
the likelihood of receiving a prison term for a new 
offense. As mentioned, arrest is partly a function of 
location; areas that experience more public report-
ing of crime and a greater police presence also have 
more arrests, so these are also the areas—predom-
inately minority neighborhoods—that experience 
higher rates of incarceration. 


A study of young offenders’ arrest, detention and 
incarceration rates found that, even adjusting for 
criminal history and seriousness of offense, minor-


ity youth were more likely than white youth to be 
detained, formally charged, transferred to crimi-
nal court and incarcerated.18 Having established a 
criminal record at an early age, both the likelihood 
of their future involvement in the system and the 
likelihood of receiving harsher punishments are in-
creased. Another study documented the complex 
interaction among the factors of race, ethnicity, 
sex, age, and employment on the likelihood of in-
carceration among offenders in three cities; among 
other results, the study found significant race effects 
in two of the three cities examined.19 


In summary, claims that racial disparities in the 
criminal justice system reflect disparate minority 
offending in crime are incomplete. If law enforce-
ment resources are heavily focused in poor neigh-
borhoods, if the public safety strategy consists 
mostly of arrest and prosecution, and if there are 
insufficient economic, educational, and social ser-
vice resources, racial disparities in criminal justice 
outcomes are inevitable. 


Inequitable Access to Resources
Discussions of race and the criminal justice system 
are often heavily overlaid with considerations of 
class as well. Racial disparities are related in part to 
the volume of crime committed by various groups, 
but are also a function of differing forms of treat-
ment that relate to the background and resources of 
the offender. 


For example, analysis of trajectories of offending over 
the life course suggests that while delinquency cuts 
across race and class lines, the societal response may 
significantly influence the course of a potential crim-
inal career.20 Decisions regarding the most effective 
balance of early responses by law enforcement, social 
services, and community intervention are critical in 
determining outcomes. These often reflect broad 
policy decisions regarding economic investments in 
particular communities, provision of adequate edu-
cational and employment opportunities, and access 
to health care and treatment programs. As discussed 
above, inequitable access to resources can result in 
very different outcomes between middle-class and 
low-income individuals even though they may share 
similar behavioral problems.
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Further, individuals and communities with access 
to resources generally employ an approach to treat-
ing behavioral problems outside the juvenile and 
criminal justice systems. For example, middle-class 
parents whose child exhibits the kinds of antisocial 
behaviors that often precipitate delinquency (such 
as poor grades or association with negative peers) 
may explore the contributory role of learning dis-
abilities, psychological problems, or substance abuse 
with appropriate private social service or health care 
professionals long before the youth becomes delin-
quent. This is because more resources are available to 
middle-class parents than to lower-income parents. 
So, they have access to resources such as private tu-
tors, counseling and therapeutic services to remedy 
the problems they find. And, in the event of an ar-
rest, alternatives to detention are more readily avail-
able in middle-class communities than low-income 
communities, raising the chances that middle-class 
youth will be diverted from the system.


Once the decision is made to rely on the criminal 
justice system as the primary response to social 
problems in low-income, minority communities, 
the day-to-day actions of criminal justice practi-
tioners are constrained by that decision. For exam-
ple, police make more drug arrests in low-income 
neighborhoods because those communities are not 
equipped with available alternatives for dealing with 
drug problems. 


The misallocation of resources within the criminal 
justice system can compound the disparate experi-
ences of minority defendants as they move through 
the system. The examples below illustrate the ways 
in which misallocated resources can negatively af-
fect minorities:


Bail and pretrial release screening instruments and •	
release policies may be biased toward middle- class 
values and resources. For instance, a release system 
that utilizes electronic monitoring which requires 
a telephone in the home would eliminate this pre-
trial release option for those without a phone. In 
the juvenile justice system, many screening instru-
ments require that a youth be released to a legal 
guardian. If the child is from a single-parent home 
and the parent is working—as is frequently the 


case in minority homes—the youth will be de-
tained instead of being released. This draws more 
minority youth deeper into the system.21 
After arrest and prior to sentencing, the resources •	
necessary to treat addictions, consult with psy-
chologists or hire expert witnesses and investiga-
tors are often unavailable through public fund-
ing. This multiplies the disadvantages for indigent 
defendants, who are predominately minorities. 
Also, public defenders with high caseloads may 
not be able to develop individualized alternative 
programs or sentencing options. 


Legislative Decisions
Legislatures at the federal, state, and local level 
create the criminal justice system by enacting the 
laws that define prohibited behavior, the penal-
ties for violating those laws, and the processes by 
which cases are to be disposed and sentences are to 
be determined. County and city legislatures also 
pass local ordinances that are enforced by the police 
and the criminal courts. Many of these laws have 
a disproportionate impact on minority communi-
ties, which could have been foreseen before the laws 
were passed. We now briefly review a few areas that 
have been significant in this regard. 


The War on Drugs
The series of drug policies that collectively became 
known as the War on Drugs has had a profound im-
pact on both the number and composition of peo-
ple who are incarcerated for a drug offense. As we 
have noted, people of color are imprisoned for drug 
offenses at rates that greatly exceed their proportion 
of the drug-using population. This is due in part to 
law enforcement practices, but is also related to drug 
sentencing policies that have been enacted since the 
1980s at both the federal and state level. Every state 
now has some form of mandatory sentencing, often 
applying to drug offenses. At the federal level, the 
mandatory five- and ten-year sentencing policies ad-
opted for crack cocaine offenses in the 1980s have 
been the subject of much analysis and criticism for 
the racial disparities they produce relative to pow-
der cocaine offenses. While the federal sentencing 
guidelines for crack cocaine offenses were amended 
by the U.S. Sentencing Commission in 2007, the 
legislatively enacted mandatory penalties are still in 
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place. Many analysts have contended that the racial 
disparities resulting from these laws could have been 
predicted in advance had lawmakers engaged in a 
rational assessment of likely outcomes.22 


Had these predictable effects been identified and 
considered early on, different responses to the drug 
problem might have been developed. Representa-
tives of the communities most likely to be affect-
ed might have been actively engaged in thinking 
through a more comprehensive, less damaging, and 
more effective strategy for addressing local drug 
problems. More reasonable distinctions between 
minor and major drug offenses might have been 
enacted. Studies indicate that many drug sellers are 
in the drug trade primarily to support their own 
addiction: a survey of federal and state inmates in 
2004 showed that 17% of state and 18% of federal 
inmates committed their offense to obtain money 
for drugs. About half of the inmates (53% of state 
and 45% of federal inmates) met the Diagnostic 
and Statistical Manual of Mental Disorders (DSM-
IV) criteria for substance abuse or dependence.23 
The figures among those in jail are even starker: 
68% of jail inmates surveyed met the criteria for 
substance abuse or dependence.24 In many of these 
cases, enrollment in a substance abuse treatment 
program would have been a more constructive 
option than prison, where offenders are likely to 
receive insufficient treatment for their problem. A 
range of alternative responses for minor offenders, 
including broadly available drug treatment, might 
have been established. The discretion required to 
accurately distinguish between low-level drug sell-
ers and professionals in the drug trade might have 
been left to the courts, which explore the actual 
circumstances of the offense and the histories of 
the offenders. Large-scale public financing of polic-
ing and incarceration might have been shifted to 
a significant degree for education, prevention, and 
treatment programs in the communities where the 
problem was most pronounced. 


Three-Strikes Legislation
In 1993 states began passing laws that assign manda-
tory sentences of life without parole for three-time 
repeat felony offenders. By 1996, twenty-five states 
had passed some type of three-strikes legislation, and 


in some states a mandatory life sentence resulted af-
ter two felony offenses. Not unlike many criminal 
justice policies that quickly gain public support, 
the momentum for three-strikes legislation was 
largely prompted by a single but highly publicized 
event: the abduction and murder of Polly Klaas in 
1993 by a repeat offender in California. Legislation 
motivated by such tragic incidents can encourage 
emotional, overly-punitive policy responses. The 
end result of three-strikes laws around the nation 
has been the costly and excessive imprisonment of 
many offenders who are near or at the end of their 
criminal careers anyway; these consequences have 
fallen disproportionately on minorities. What is 
more, the legislation appears to have had no effect 
on lowering crime.25 


Overreliance on Incarceration
The political furor over crime during the past two 
decades has driven legislatures to pass increasingly 
punitive laws resulting in enormous growth in pris-
on and jail populations. At the end of 2006, one 
in 31 individuals was under some sort of criminal 
justice supervision (i.e., prison, jail, parole, or pro-
bation),26 and the majority of them were people of 
color. The enormous increase in the use of jails and 
prisons has taken place without persuasive evidence 
indicating that incarcerative strategies are the only, 
or even the most effective, approach to controlling 
crime. Very little by way of job training, rehabili-
tation, or education occurs in prison, so when in-
mates are released they face myriad obstacles as they 
attempt to reenter society. 


Sentencing practices need to consider both the 
short-term and long-term consequences of choosing 
imprisonment over sentencing alternatives that have 
demonstrated success. Thorough legislative impact 
analyses such as legislatively mandated racial impact 
statements would identify probable disproportion-
ate racial consequences and signal the need to seek 
alternative problem-solving strategies to eliminate 
or significantly reduce such effects. In 2008, both 
Iowa and Connecticut passed legislation that re-
quires lawmakers to consider the impact of pro-
posed sentencing laws on racial and ethnic groups. 
Requirements to conduct racial impact analyses can 
promote a more deliberative strategy development 


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000180







9


C
O


M
M


O
N


L
Y


 I
D


E
N


T
IF


IE
D


 C
A


U
S


E
S


 O
F


 R
A


C
IA


L
 D


IS
P


A
R


IT
Y


 I
N


 T
H


E
 C


R
IM


IN
A


L
 J


U
S


T
IC


E
 S


Y
S


T
E


M
S


E
C


T
IO


N
 I


process that encourages the use of public and pri-
vate resources in the community.27 


Overt Racial Bias
So long as racism exists within society at large, it 
will be found within the criminal justice system. 
Racism fuels the overt bias which can show in the 
language, attitudes, conduct, assumptions, strategies 
and policies of criminal justice agencies. Instances 
of overt bias can lead in turn to the improper use 
of discretion among actors in the criminal justice 
system. Certainly, in the past two decades, much of 
the overt racist language and attitudes once com-
mon in many parts of the system have come to be 
considered out of bounds. Despite safeguards now 
in place to reduce or eliminate overt racism, it can 
still flourish behind the scenes in more subtle ways. 
The need to address racism wherever and however it 
manifests itself is a basic component of a strategy to 
reduce racial disparity.


Bias in the criminal justice system may take many 
forms. For example, in policing, it can manifest it-
self in poor interactions with the community which 
denote lack of respect. In the courtroom, the ways 
in which minority defendants or attorneys are ad-
dressed can communicate attitudes suggesting sec-
ond-class status. In the prison, officials who have 
negative interactions with inmates’ family members 
can increase levels of hostility for inmates, families, 
and staff.


Criminal justice practitioners, like others, are likely 
to identify with those who look and act like them. 
Thus, judges and prosecutors may be more receptive 
to consideration of pretrial or sentencing options for 
defendants with whom they feel some connection. 
This is likely to hold true for all racial and ethnic 
groups. Understanding these dynamics reinforces 
the necessity to maintain a diverse and representa-
tive system of justice so as to more equitably meet 
the legitimate needs of all persons in the system.


Many suggest that overt bias in criminal justice 
decision-making has declined, and that racial dis-
parity is now essentially a consequence of policies, 
strategies, and decisions that unintentionally and 
indirectly produce racially disparate effects. While 


much of the research that has been conducted in 
the recent past tends to support that belief, racist 
attitudes still persist. For example, in 2000 the U.S. 
Supreme Court set aside the death sentence in a 
Texas case in which the offender’s Hispanic origin 
had been presented by the state as an indicator of 
likely “future dangerousness”—an aggravating fac-
tor which recommended a sentence of death instead 
of life in prison. An audit by the Texas Attorney 
General’s office found eight other cases that may be 
similar regarding testimony in capital punishment 
sentencing of blacks and Latinos. 


Guarding against racist attitudes among criminal 
justice professionals is especially important, both be-
cause of the expectation that they must always act 
justly and because they are so often called upon to 
exercise coercive authority over the citizenry. There-
fore, there should be no relaxation of training in hu-
man relations, of orientation to the cultures and sub-
cultures of the people with whom criminal justice 
agents interact daily, and of supervisory oversight 
designed to detect and correct bias in the attitudes, 
speech, and behavior of subordinate personnel.
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IT here are many opportunities for subjective 
decision-making to affect the racial composi-
tion of those who enter the criminal justice 


system. In this section we discuss each stage of the 
system and the ways in which discretion can impede 
objective decisions. 


Discretion is an important component of the 
criminal justice system and is necessary for efficient 
system flow. It is neither desirable nor possible to 
eliminate discretion throughout the criminal jus-
tice system; professional judgment is a core com-
ponent of making day-to-day operations manage-
able. Nevertheless, individual discretion can lead 
to racial injustices. These can be safeguarded if 
discretion is well-informed and monitored. What 
is needed is an introspective look at the substance 
of discretion and to find ways to either curb in-
appropriate use, such as through the development 
of standards, or to use discretion affirmatively to 
reduce racial disparity. In this section we identify 
decision points where discretion is exercised, note 
the system actors involved, describe how individual 
decision making can produce a disparate impact, 
and offer ways to offset the harms that can result 
from the inappropriate use of discretion. In doing 
so, there are several broad questions that can guide 
decisions, including:


Are decisions likely to have a disproportionate •	
impact on one or more racial groups?
Can the objectives sought be pursued by other •	
means that might eliminate or lessen the dispro-
portionate impact on one or more racial groups?
Do factors influencing decisions provide an op-•	
portunity for intentional or unintentional bias? 


If so, how can those influences be eliminated or 
moderated to lessen the disproportionate impact?


Law Enforcement
The police are the first and most visible agents of 
the criminal justice system. They are charged with 
responding to calls for service, monitoring citizens’ 
behavior in public, intervening with warnings, re-
ferrals, or arrests when violations of law are sus-
pected or observed, and assembling evidence for the 
prosecution of cases resulting in arrest. To carry out 
these responsibilities, law enforcement agencies may 
prioritize high-crime areas; these neighborhoods 
are often heavily populated by minorities. Some 
speculate that increased police presence in minor-
ity neighborhoods draws more minorities into the 
system simply because there are more eyes on the 
street in these neighborhoods. Police exercise broad 
discretion in their decision of who to arrest and this 
can be problematic if safeguards are not in place to 
protect the community from tendentious law en-
forcement. We offer the following suggestions as 
ways to counter the impact that misguided discre-
tion can have at this stage of the system. 


Engage the Community
There is a tendency to assume that police are the sole 
participants in their own strategic and tactical deci-
sion-making. In fact, those decisions are subject to 
review and approval by superiors, including the office 
of the prosecutor, and frequently subject to positive 
or negative reactions from the legislative and judicial 
branches, as well as the public. Transparent and in-
dependent oversight of police departments fosters a 
sense of trust and accessibility among the public and 
ensures that police remain accountable to those they 


SECTION II


Manifestations of Racial Disparity at Key Decision  
Points in the Criminal Justice System
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are tasked to serve. Citizen oversight committees are 
not uncommon in other arenas such as medicine, law, 
and education, and can be used to dispel the “code of 
silence” that often permeates law enforcement agen-
cies. There are currently more than one hundred citi-
zen oversight agencies around the nation.28 


In recent decades, programs directed at communi-
ty-oriented policing have emerged to foster better 
relations between police and the public. In some 
communities, groups of residents and area business-
es work with police in formulating these strategic 
and tactical decisions and reviewing their effects. 
Advocates of community-oriented policing insist 
that such involvement should be the norm and they 
often work with police agencies and community or-
ganizations to cultivate it. 


Require Cultural Competency Training
Police-community relations are complicated by 
many factors, among them a lack of knowledge 
among police about minority cultures and language 
barriers. Police officers often work in areas that are 
culturally different from their own, yet most po-
lice training programs offer only minimal training 
on cultural competency, if any. In the absence of a 
more specific orientation to the language, norms, 
values, and traditions of other cultures, officers can 
misunderstand residents’ attitudes as disrespectful 
of law enforcement. As a result, relations between 
the police and the community can become seriously 
impaired. Ongoing cultural competency training of 
police officers can help in this situation. Language 
barriers can be overcome through the use of language 
assistance technology and multilingual staff.29 


While some of the problems of community-police 
relations can be attributed to ignorance, not all can. 
Mere education will not eliminate all race-based 
policing. Support from one’s superiors in a police 
department for culturally knowledgeable policing 
can be an effective strategy toward objective deci-
sion making on the street. A policing study in St. 
Petersburg, Florida found that disrespect toward 
minorities was statistically lower than police disre-
spect toward whites, and the authors attributed this 
to the police chief ’s visible work toward suppression 
of police abuses.30 


Eliminate Racial Profiling
Patrol officers may stop drivers for apparent traf-
fic violations but use the occasion to search the 
vehicle for drugs. These pretext stops have become 
a matter of considerable concern based on the sus-
picion, supported with empirical data, that people 
of color are overrepresented among those who 
are stopped, cited, searched, and arrested.31 Most 
studies of traffic stops find, however, that discovery 
of contraband such as weapons and drugs is no 
more likely to be found among white drivers than 
among African American drivers.32 One study has 
also found that racial profiling was significantly 
higher in instances where minorities were driv-
ing in white, affluent neighborhoods.33 More re-
cent studies examining the influence of Hispanic 
ethnicity on arrests find biased policing practices 
among this group as well.34 


In assessing whether and how police actions might 
contribute to racial disparity in the system, and 
what might be done to correct it, we pose the fol-
lowing questions:


Is a police agency’s decision to focus attention and •	
resources on particular types of crimes or disor-
der likely to have a disproportionate impact on 
minorities? If so, are there alternative ways of ad-
dressing the problem that will lessen the negative 
impact on minorities?
Are representatives of the affected communities •	
given an opportunity to understand and com-
ment upon the enforcement tactics used?
Are representatives of the communities with sig-•	
nificant police presence involved in considering 
the strategy and its alternatives? If so, are these 
representatives willing and able to support and 
cooperate with the strategic plan?
Are the agency’s guidelines for responding to calls •	
for service, stopping and frisking suspicious per-
sons, and formally arresting a suspect clear and 
understood by the officers? Have they been exam-
ined for the possibility of inadvertent racial bias? 
Do they highlight and point to alternatives to ar-
rest in situations where arrest is not mandatory?
Is cultural competency training a required com-•	
ponent of police training? Are ongoing trainings 
required? 
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Is the interaction between officers and residents in •	
minority neighborhoods subject to close and ef-
fective supervision to assure compliance with the 
agency’s guidelines?
Is there a known, accessible, and credible com-•	
plaint mechanism available for citizens who wish 
to register a grievance regarding police behavior? 
Is the agency able to monitor complaints so as 
to identify patterns that may reflect dispropor-
tionate racial impacts associated with particular 
strategies, tactics, organizational units, or neigh-
borhoods?
Are supervisory and command personnel held  •	
accountable for the misbehavior of their subor-
dinates?


Arraignment, Release, and  
Pre-Adjudicatory Decisions
Between the time a suspect is arrested and the time 
he or she is arraigned, a number of important deci-
sions are made that can affect the racial composition 
of the criminal justice population. This critical stage 
in the processing of a criminal case is rendered more 
complicated because multiple players are involved, 
including: the police, the complainant, witnesses, 
the prosecutor, the suspect, the suspect’s family and 
friends, the pretrial officer, the defense, diversion 
and alternative sanction programs, and the court. 


A reasonably careful review of the charges and the 
evidence by the police could result in a decision 
to void the arrest by declining to bring charges; 
prompt consideration of the charges, evidence, 
and the arrest event by the prosecutor and the po-
lice helps to determine the decision to prosecute 
on specific charges, and to set parameters for plea 
negotiations. 


In some jurisdictions, large proportions of misde-
meanor cases are disposed and given non-incarcer-
ative sentences at arraignment. The absence of pre-
trial services programs often leads to an assumption 
that money bail should be set in all but capital cases, 
and that the bail amount should simply reflect the 
seriousness of the charge. Such assumptions dis-
criminate against low-income individuals—who 
are disproportionately minorities—and result in 
unnecessarily high rates of detention. Detention, 


in turn, increases the likelihood of conviction and 
incarceration.35 


Early involvement of defense counsel facilitates an 
attorney’s understanding of the case, counseling the 
client, and initiating appropriate plea negotiations 
with the prosecution as early as possible. A careful 
review of options at this point can result in a de-
cision to defer prosecution on the condition that 
the defendant successfully completes a program of 
supervision and treatment. Alternatively, the case 
may be transferred to a special purpose court with 
sufficient resources to fashion a disposition and sen-
tence that best imposes accountability, supervises 
behavior in the community, and provides meaning-
ful opportunities for the defendant to change his or 
her lifestyle.


In assessing how minority defendants might be dis-
advantaged at this stage in the case disposition pro-
cess and what can be done to correct racial disparity, 
the following questions should be helpful:


Are defendants represented by competent counsel •	
at arraignment?
Do defendants have the benefit of a pretrial as-•	
sessment? Is it conducted according to profes-
sional standards?
Do the prosecutor and the judge weigh the deci-•	
sion to release on bail or to detain based on flight 
risk and/or risk of pretrial offending, rather than 
any other reason? Do the factors considered in as-
sessing such risks have a negative impact on low-
income, minority defendants? 
Are pre-adjudicatory diversion and alternatives to •	
detention available for all defendants, regardless 
of income, geography, or race? Are prosecutors 
and judges aware of these options?
Are representatives from minority communi-•	
ties encouraged to participate in identifying and 
developing community-based programs and re-
sources that could be used instead of detention 
when appropriate? 
Do members of the courtroom workgroup (i.e., •	
law enforcement, pretrial services, prosecutors, 
defense attorneys, judges, and community-based 
service providers) understand each others’ roles at 
the pre-adjudication phase? Are there adequate 


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000185







14


structures and procedures in place to foster effec-
tive interaction among these individuals?


Adjudication and Sentencing
This stage of the criminal justice process begins 
with the continuance of a case beyond arraignment 
and ends with the disposition and imposition of 
sentence. Ensuring that minorities are not disad-
vantaged in this process is critical. Misdemeanors, 
which account for the majority of criminal cases, 
are brought to disposition and sentence in the low-
er courts. Although the sentences imposed in these 
courts are generally less severe than those imposed 
in the higher courts, a conviction becomes part of 
the defendant’s criminal history and can lead to 
harsher treatment in subsequent cases. The large 
number of cases at this level means that fewer re-
sources are generally available for fashioning con-
structive, non-incarcerative sentences in the lower 
courts. Finally, attention to the lower court process 
is important because felony cases typically enter 
the system through arraignment and motion activ-
ity in the lower courts, and may be disposed there 
as well.


More serious cases, with a range of more severe pen-
alties in the mix, are handled in the higher courts 
(often called superior or circuit courts). The vast 
majority of these cases are disposed by plea. Thus, 
it is crucial that the publicly supported defense bar, 
which usually represents the vast majority of poor, 
minority defendants, be accorded full and early 
discovery and be provided with adequate resources 
for investigators, expert witnesses, and the develop-
ment of alternative sentencing plans. There is some 
evidence that sentencing outcomes are dependent 
on type of counsel (i.e., no counsel, public counsel, 
or private counsel) even when relevant factors are 
controlled. Since minorities are less likely to have a 
private attorney, one who generally has more time 
to devote to the case than a public defender, it is 
especially important to monitor this decision point 
for racial disparities. 


It is also essential that community-based service 
organizations, especially those serving minority 
communities, are available for use by the courts as 
components of community-based supervision and 


service programs, and that their services are sup-
ported with public funds. Similarly, the probation 
service, which typically prepares pre-sentence re-
ports for consideration by the court, especially in 
felony cases, should have the training, resources 
and access to the defendant’s community that are 
required to prepare multi-faceted sentencing pro-
posals that respond effectively to offender need and 
accountability as well as public safety.


A qualitative study of probation presentence reports 
in juvenile court cases in a northwest city illustrates 
the means by which racial bias may influence sen-
tencing outcomes. In this study of probation offi-
cers’ assessment concerning motivation for offend-
ing by race, analyzed by reviewing the narrative 
descriptions of juvenile offenders, researchers found 
that probation officers tended to portray the delin-
quency of black youth as stemming from negative 
attitudinal and personality traits, while portrayal 
of white youth stressed the influence of the social 
environment. Black youth were judged to be more 
dangerous, which translated into harsher sentences 
than for comparable white youth.36 


Of growing concern is the sentencing of youth to life 
without the possibility of parole. Recent data suggest 
that, aside from the constitutional issues associated 
with this practice in general, it is racially disparate as 
well: black youth serve life without parole sentences 
at ten times the rate of white youth.37 


Finally, in recent years special purpose courts have 
addressed specific issues, such as drug cases in the 
instance of drug courts. These courts are based on 
the premise that when a court concentrates on a 
specific problem, that enables it to better hold of-
fenders accountable for their behavior, and also to 
compel their participation in treatment, restitu-
tion, community service, and skill development 
programs. There is a concern that these courts will 
bring people into the criminal justice system whose 
problems would be better addressed outside it (i.e., 
widening the net), and that they will use resources 
that could be more effectively used in the commu-
nity. Once the decision to adjudicate a case in court 
has been made, it is important that factors used to 
determine a defendant’s eligibility for transfer to 
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specialty courts do not inadvertently discriminate 
against minorities. 


In assessing how minority defendants might be dis-
advantaged at this stage in the case disposition pro-
cess, the following questions should be helpful:


Is publicly-supported legal counsel assigned at ar-•	
raignment or beforehand? 
Do the rules of the court provide for full and •	
timely evidence discovery to enable effective de-
fense participation during plea negotiations?
Is there a range of community-based alternatives •	
to detention available in the lower and superior 
courts? Is this range offered at the same rate to mi-
norities and nonminorities with similar offenses 
and offense histories?
Are community-based organizations that primari-•	
ly serve minorities encouraged to participate with 
the court system? 
Do public funds support community-based de-•	
tention alternatives?
Are defense attorneys provided with adequate re-•	
sources to participate effectively in the trial, plea 
negotiations, and sentence negotiation processes?
Have the courts, prosecution, defense, and proba-•	
tion service professionals reviewed the factors that 
can influence bail decisions and plea and sentence 
negotiations to ensure that inadvertent racial bias 
is not an issue? 
Are specialty courts used in the jurisdiction? Have •	
the process and factors used to determine eligibil-
ity for transfer to these courts been reviewed to 
eliminate any racial bias? Do minority defendants 
have equal access to them? 
Does the probation office involve community •	
resources in sentencing plans? Are community 
resources such as faith-based groups, substance 
abuse counseling programs, social service agencies, 
and the like accessible in high minority areas?


Probation and Community-Based  
Alternatives to Incarceration
Probation
Probation is the most frequent sentence for people 
convicted of misdemeanors and many felonies; as of 
year-end 2006, over 4 million people were on pro-
bation.38 In line with overall growth in the percent-


age of the population under criminal justice super-
vision, this figure grew by 30% between 1995 and 
2006.39 Among probationers, 55% are white, 29% 
are African American, and 13% are Latino. 


A growing number of faith-based organizations and 
not-for-profit community-based groups are reach-
ing out to the courts and to probation departments 
to serve as supervision and service agents for defen-
dants who are sentenced to probation. This is a trend 
that should be encouraged both to reduce overreli-
ance on incarceration and to enhance opportunities 
for probationers to lead a law-abiding lifestyle. 


A social and cultural distance between the proba-
tion service and the community may result in fewer 
recommendations for probation, or in supervision 
and sentencing plans that are less comprehensive 
and relevant to the defendant’s life than they could 
be. Experimental research on unconscious stereo-
types of police and probation officers’ beliefs about 
minorities and deserved punishments suggests that 
such beliefs can have profound effects on sentenc-
ing outcomes.40 


Probation departments should be encouraged to 
decentralize their investigative and supervisory re-
sources to the communities where probationers are 
concentrated in order to increase their understand-
ing of the local culture and their interaction with 
local organizations and institutions. Such decen-
tralization would also enable probation officials to 
assist the local service organizations to connect with 
the courts, to understand what is expected of them 
when participating in alternative sanction programs, 
and to develop the capacity to comply with those 
expectations. 


Probation Violations
Incarceration for probation violations has contrib-
uted significantly to the increase in jail and prison 
populations. When a violation is a consequence of 
committing a new and serious offense, incarcera-
tion is often mandatory. However, when the new 
offense is a low-level misdemeanor, or when the 
violation is a consequence of the offender’s failure 
to comply with conditions of probation (i.e., a 
technical violation), the decision to seek incarcera-


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000187







16


tion for the offender is often discretionary on the 
part of probation officials. Policies governing these 
discretionary decisions must be put in place and 
reviewed to determine if and how they might have 
a disproportionate impact on minority offenders. A 
study of Wisconsin probationers indicates that Af-
rican Americans were nearly three times as likely as 
whites to be revoked from probation, especially for 
drug offenses.41 There is also a critical need to de-
velop a range of graduated sanctions which can be 
invoked by probation officers in response to non-
compliant behavior by probationers. In the absence 
of such choices, the probation officer is faced with 
very limited options.


Alternatives to Incarceration
Persons of color, especially African Americans, are 
less likely than white offenders to receive a sen-
tence that keeps them in their communities to 
participate in programming and are more likely 
to be incarcerated. This may be related to relevant 
considerations such as prior record, or may be the 
result of bias or limited sentencing options. The 
consequences have grown more obvious over time 
as minority communities experience reduced social 
cohesion, severance of important family ties, in-
come losses, and a growing population of children 
of incarcerated parents. 


Increasing fiscal constraints have forced policymak-
ers to reconsider their overreliance on prisons. A 
budget analysis of offender sentences in California 
conducted in the 1990s concluded that had 25% of 
persons sentenced to prison for less serious offenses 
(such as parole violations, minor drug crimes, or 
nonviolent property crimes) been diverted to com-
munity-based programming, the state could have 
saved 17-20% of its operating costs.42 


Aside from fiscal considerations, the public supports 
alternatives to incarceration in many circumstances. 
Numerous polls tapping public attitudes about pref-
erences for treatment versus prison have come to 
the same conclusion: the public supports rehabilita-
tion over incarceration for low-level drug offenses.43 
Findings from a 2007 public opinion poll indicate 
greater support for rehabilitation-based services over 
incarceration for juvenile offenders as well.44 


In assessing how minority offenders might be disad-
vantaged in regard to receiving community correc-
tions sentences versus incarceration, the following 
questions should be helpful:


Have probation officials reviewed the factors and •	
processes that influence their sentencing recom-
mendations, and are they satisfied that their de-
cisions will not have an unwarranted impact on 
minorities? Are objective assessment tools in place 
to minimize any risk?
Have representatives of minority communities •	
participated in that review, so as to point out how 
certain factors may be misinterpreted to the dis-
advantage of minority defendants, and how those 
misinterpretations might be corrected?
Do probation departments have a good relation-•	
ship with the communities where large numbers 
of offenders reside? Do probation departments 
understand the local culture in these communi-
ties? Can they identify local resources that could 
be effectively incorporated into a community cor-
rection sentence, and assist local organizations 
with ways to connect to and meet the expecta-
tions of the courts?
Have probation officials developed a range of •	
graduated sanctions to use in response to non-
compliant behavior by probationers?
Have probation officials explained sanction op-•	
tions, and the criteria for using them, to the sat-
isfaction of the courts, prosecution, defense, and 
community service agencies involved in the su-
pervision process? 
Does the probation service maintain effective •	
communication with the probationer’s counsel 
so as to involve him or her in encouraging the 
probationer’s compliance with the conditions of 
probation? 
Is the probation service provided with sufficient •	
resources to perform the supervision and treat-
ment function effectively, especially in minority 
communities?
What alternatives to incarceration exist, especially •	
in minority communities? 


Jail and Prison Custody
African Americans and Latinos comprise a dra-
matically disproportionate share of those in jail and 
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prison. Of the more than 2 million inmates who 
are incarcerated, 38% are African American, 19% 
are Latino, and 37% are white.45 This compares to a 
national population that is 13% African American 
and 76% white. Latinos, who can be of any race, 
comprise 15% of the population.46 


While the removal of certain offenders from the 
community clearly is appropriate, incarceration is 
often overused, especially for low-level, nonviolent 
offenders. A snapshot view of most prisons and jails 
reveals that they are occupied by a disproportion-
ately large number of minorities. And for those who 
are in prison, there is relatively little offered by way 
of education, substance abuse, or vocational pro-
gramming. This means that they are at a great dis-
advantage for success upon release. Ideally, inmates 
could receive the necessary education, substance 
abuse and mental health treatment, and vocational 
training that would prepare them for law-abiding 
futures upon their release. Because minorities are 
more likely to be in prison than are whites, treat-
ment while they are incarcerated is an important 
component of reducing overall disparity. Individu-
als who do not receive appropriate services in prison 
face greatly increased odds of returning to jail and/
or prison for a new offense. 


As prison and jail populations have increased, the 
resources available for institutional education, 
counseling, and skills development programming 
have not kept up with the increased demand. This 
intensifies the problems of prison management, 
and returns prisoners to the community even less 
equipped for effective and law-abiding lifestyles 
than when they were first imprisoned. Since 1980, 
drug-related offenses have been the fastest-growing 
crime type for which individuals are incarcerated. 
Since many drug crimes are committed to support 
a drug addiction, it is essential that drug rehabilita-
tion programs be a priority in prisons. Again, the 
absence of programming has an even greater nega-
tive impact on minorities because of their greater 
likelihood of incarceration, especially for drug-re-
lated offenses. A prison system’s failure to address 
addiction while inmates are incarcerated is a virtual 
guarantee of return to substance use and a high like-
lihood of return to prison.


Self-report data reveal that approximately twenty 
percent of inmates in prison or jail have been diag-
nosed with a mental health problem (such as major 
depression, mania, or a psychotic disorder), and ap-
proximately 50% exhibited symptoms of a mental 
health problem in the previous year.47 Substance 
abuse problems are common as well. In another as-
sessment, researchers reported that roughly half of 
state and federal prison inmates meet the DSM-IV 
criteria for drug abuse or dependence.48 These in-
mates constitute a special challenge for correctional 
personnel, who often are untrained in understand-
ing their behavior or needs. 


Some research suggests that African American in-
mates tend to be assigned more severe mental health 
diagnoses in comparison to whites even when they 
exhibit similar symptoms. For example, African 
Americans tend to be diagnosed as schizophrenic 
proportionately more often than whites, while the 
latter tend to be diagnosed as presenting depressive 
symptoms. The differences in diagnosis may reflect 
the cultural distance between African American in-
mates and the generally white personnel in psycho-
logical services positions, and may result in a different 
assessment of the potential dangerousness of the in-
mate.49 Some cite the inaccessibility of mental health 
services in minority communities as a reason for their 
overrepresentation in the criminal justice system.50 


Minorities may enter their period of incarceration 
with more acute and untreated problems than non-
minorities because of the relative lack of services in 
their communities. Regardless of the reasons for 
overrepresentation, prisons and jails are often sig-
nificantly lacking in the resources needed to correct-
ly diagnose those with mental health or substance 
abuse problems. 


Ideally, services in prison and jail should help in-
mates cope with issues related to mental health needs, 
substance abuse problems, educational needs, and 
job skills training. Selected programs should be re-
search-based and implemented with fidelity to their 
original design. Ideally, services that are offered in 
prison should be continued in the community upon 
release. The negative effects that inmates experience 
when they are isolated from their community can 
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be eased by fostering effective working relationships 
between the social services staff of the institution 
and the human service network in the community. 
This requires that there are community-based social 
service workers attached to the institution, and that 
the public and not-for-profit service agencies in the 
community are willing and able to take on this ad-
ditional workload. It also requires that the institu-
tion provide opportunities for treatment and skills 
development. In recent years, recognition of the 
need for institutional drug and alcohol treatment 
programs has been growing, but there is a continu-
ing need to expand and improve them. 


Racial tensions within prisons sometimes arise from 
rival gang members being housed in close proxim-
ity with one another. For many years, the response 
to California’s interracial prison violence was to 
temporarily segregate new and newly transferred 
inmates according to race. However, in 2005, the 
United States Supreme Court ruled that race-based 
segregation was unconstitutional and so the state 
has since abandoned this procedure.51 Implementa-
tion of research-based gang intervention programs 
within prisons can reduce the influence of gang 
membership on prison violence. Diversity in hiring 
practices can also help to mitigate these tensions, 
along with cultural competency training for all cor-
rections staff. 


In assessing how prisons and jails might be managed 
more effectively, the following questions should  
be helpful:


Does the institution’s administration recognize •	
the persistence of multi-layered racial tensions 
within the jail or prison? Has the administration 
implemented ongoing training designed to re-
duce such tensions?
Are diverse hiring practices a priority, knowing •	
that a diverse correctional workforce can reduce 
racial tensions between staff and inmates?
Has the administration implemented research-•	
based gang intervention programs designed to 
defuse internal gang conflicts and the pressure on 
inmates to affiliate with gangs?
Do social service staff in the institution have suffi-•	
cient resources to serve inmates under their care?


Has the administration established mechanisms •	
that enable the social service staff to work effec-
tively with service networks in the inmates’ com-
munities to help meet the needs of their families 
and sustain familial relationships during the pe-
riod of incarceration?
Are drug and alcohol treatment programs readily •	
available for inmates in jail or prison? Is participa-
tion strongly encouraged for substance abusers? 
Are there education, counseling, and skills devel-•	
opment programs available and encouraged in 
prison to adequately prepare inmates for success 
when they return to the community?


Parole and Reentry
Recent statistics document that approximately 
800,000 adults are on federal or state parole; of 
these, 39% are African American, 41% are white, 
and 18% are Latino.52 


There are three types of decisions made by parole 
authorities in discretionary parole systems53 which 
bear significantly on the involvement of minorities 
in the criminal justice system: (1) when offenders 
will be released from prison to the community, (2) 
the release plan which the offender must follow 
when he or she returns to the community, and (3) 
the determination of the parolee’s compliance with 
release conditions. 


Since 1980, probation and parole violations have 
doubled as a source of admissions to prison and now 
represent one third of all admissions. One research 
study found that people of color return to prison 
more often than whites for technical violations.54 
The authors of this study cautiously attribute this 
to the degree of discretion exercised at this decision 
point, but note that more research is needed to be 
more confident of the findings.


More recently, practitioners, policymakers, advo-
cates, researchers and the public have a growing in-
terest in supporting the reentry of inmates back into 
society after a period of incarceration. Reentry pro-
grams that focus resources in communities where 
offenders are released serve to ease the transition, 
help individuals reclaim their lives, and reduce the 
likelihood of reoffending. Just as investing in pro-
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gramming at the front end of the system can pre-
vent individuals from entering prison, it is essential 
to require programming at the post-incarceration 
stage to reduce the chances of returning to prison 
for new crimes. 


The following questions can be used as a guide to 
determine whether minority offenders are treated 
differently than non-minorities in parole and other 
post-incarceration actions:


Are racial disparities present in discretionary pa-•	
role release decisions?
What guidelines structure discretionary parole •	
decisions, and do they contain factors that could 
have an adverse impact on minority offenders?
Do parole authorities make effective use of com-•	
munity service resources in preparing release 
plans for persons returning to the community? 
Is special attention paid to inmates returning to 
minority communities, where resources are likely 
to be more limited?
What guidelines structure parole violation deci-•	
sions, and do they contain factors that could have 
a negative impact on minority offenders?
Do parole authorities have available a range of •	
graduated sanctions for responding to parole vio-
lations, or must they choose between ignoring the 
violation and returning the offender to prison? 
Are adequate substance abuse, mental health, vo-•	
cational, and educational resources available in 
the communities where offenders are likely to re-
side upon their release?
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IIR esearch should play a critical role in determin-
ing the degree to which racial disparity exists 
in a particular jurisdiction. The evidence may 


point to a relatively low degree of disparity in some 
jurisdictions, while in other jurisdictions the need 
for studied approaches to reduce disparity may be 
readily apparent. Additionally, the evidence may 
point to differing rates of disparities at different 
stages of the criminal justice system. The following 
framework outlines a means by which local jurisdic-
tions can begin a five-step process to address this 
issue. These five steps are: 


(1)	Determine whether the rate of minorities in-
volved at any stage of the criminal justice system 
is disproportionate;


(2)	Assess the decision points where racial and eth-
nic disparities occur;


(3)	Identify plausible reasons for any disparity iden-
tified and the extent to which it is related to le-
gitimate public safety objectives;


(4)	Design and implement strategies to reduce dis-
parities; and 


(5)	Monitor the effectiveness of strategies to reduce 
disparities.


1. Identify Stages in the Criminal Justice 
System with a Disproportionate  
Representation of Minorities 
In this section, we offer a method for tracking ra-
cial disparities through a hypothetical jurisdiction’s 
criminal justice system, acknowledging that diffi-
culties with data collection and acquisition can im-
pede one’s ability to complete each step thoroughly. 
Ideally one would be able to track individual cases 
through the system, but many criminal justice data 


systems are not constructed to allow for this. At a 
minimum, every attempt should be made to pro-
duce an annual statistical report for each stage of the 
system. The matrix provided in Figure 1 serves as a 
basic guide to determine the extent of the problem 
at each stage of the system.


The preliminary step toward completing a matrix 
like the one below is to produce a count of the 
number of people at each stage of the system and to 
disaggregate the totals by race. Then one can com-
pare this to jurisdiction-level data from the general 
population and to the preceding stage of the jus-
tice system to determine what differences emerge, 
if any. 


Consider a hypothetical jurisdiction in which 15% 
of the population is African American. In this case 
we only examine disparity rates for African Ameri-
cans, but generally all races and ethnicities should 
be counted. Column A in Figure 1 lists each deci-
sion point in the system. For simplicity, we provide 
six possible decision points, though in reality there 
are more points at which individuals are released or 
proceed further into the system. Column B provides 
the percentage of individuals at each of these six 
stages who are African American. Column C pro-
vides the percentage of individuals in the immedi-
ately preceding stage who are African American. In 
Column D, the number from Column B is divided 
by the number in Column C (B/C) to produce the 
disparity ratio. This final column is the most accu-
rate method for determining racial disparities be-
cause it takes into account the rate of disparity in 
the previous stage. 


SECTION III


A Research Design to Identify and Assess  
Racial Disparity
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In Column D, a disparity ratio greater than 1 means 
that African Americans are disproportionately rep-
resented at this stage in comparison to their propor-
tion at the previous stage. A ratio of less than one 
means that African Americans are underrepresented 
at this stage compared to the previous stage. 


As one proceeds through the system in this example, 
it is clear that disparities are most severe at the point 
of arrest (where African Americans are arrested at a 
rate twice their share of the general population) and 
the point of incarceration (where African Americans 
are 11% more likely to be incarcerated). Conversely, 
African Americans are underrepresented at the stage of 
probation (0.84), which is not surprising since pro-
bation sentences reflect those persons not sentenced 
to incarceration. This display of rates disaggregated 
by race, while fictional in this case, is typical of many 
criminal justice systems around the country.


In constructing this type of matrix to observe racial 
differences at different stages of the criminal justice 
system, the base population one uses could be dif-
ferent from the general population figures used in 
the present example. For example, if one wished 
to focus on youth in the juvenile justice system, 
it would be more appropriate to use as a base the 
population of juveniles under 18 years old. 


2. Assess Key Decision Points 
Assess the decision points where discretion, policy 
choices, or resource allocation may contribute to 


overrepresentation. This can be accomplished by un-
packing the decision point into the prior decisions 
that produce it, and assessing the extent to which 
each of those earlier decisions may have a negative 
impact on minorities. For example, analysis of court 
data at this stage might reveal a pattern whereby low 
income individuals are frequently unable to afford 
set bail amounts or are not released on their own 
recognizance. Investigators can hone in on this deci-
sion point and carry their investigation to the next 
stage to identify possible causes of this. 


3. Identify the Cause(s) of Disparity
After identifying the decision points at which dis-
parity exists and estimating the extent of that dis-
parity, the next step is to identify possible reasons 
for it. These might include changes in administra-
tive or legislative policies that disproportionately 
affect minorities, lack of community resources for 
crime prevention and early intervention, increased 
surveillance in minority neighborhoods, area crime 
rates, and socioeconomic factors, among others. 


To the extent that these data are available, multivar-
iate regression techniques can be used to control for 
outside influences such as the crime rate. If disparity 
persists even after these factors are considered, its 
roots should be examined for other explanations.


Continuing with our example from the previous 
stage, if low-income individuals are frequently not 
represented by a competent, publicly-supported at-


Figure 1. Racial Disparity Matrix


Column A Column B Column C Column D


Decision Point Percentage who are 
African American


Percentage at preceding 
decision point who are 


African American


Disparity ratio


Total Population 15 N/A N/A


Arrest 30 15 2.00


Detention 35 30 1.17


Prosecution 37 35 1.06


Conviction 45 37 1.22


    a. Probation 38 45 0.84


    b. Incarceration 50 45 1.11
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torney at the court appearance during which bail 
is determined, fewer of them might be released on 
their own recognizance, or the bail amount that is 
set may be higher than they can afford. Thus, low-
income people, who are disproportionately minori-
ties, will be more likely to be detained for failure 
to post bail. At this stage, a possible cause for this 
disparity has been identified. 


Exploring the effects of policies and practices may 
be accomplished by a variety of techniques, such as 
observing practitioners at work, interviewing them, 
reviewing risk assessments or other documents 
that might be biased against minorities, or bring-
ing practitioners together in focus groups to discuss 
the decisions they make and how they make them. 
When this effort reveals the influence of a factor 
which impacts disproportionately on minority de-
fendants, the group of practitioners can then recon-
sider whether that factor is crucial to the decision, 
or whether its negative influence can be countered 
by some alternate form of community supervision. 


It is likely that there are many reasons—some far be-
yond one’s control—for which disparity exists. Iden-
tifying all of them is probably unrealistic in many 
cases. However, this should not dissuade practitio-
ners from attempting to remedy causes of disparity 
that are identified. Inability to fully identify each 
cause should not block work to reduce disparity.


4. Design and Implement Strategies
Design and implement strategies to reduce over-
representation by focusing on the decision points 
where disparity exists. Selected strategies should be 
theoretically related to the decision points at which 
disparity is observed. That is, if racial disparities are 
observed only at the point of arrest, it is unreason-
able to expect a greater diversity among prison staff 
to have an impact on disparity at the arrest stage 
(although greater diversity among prison staff is a 
positive move regardless). Rather, focused work on 
eliminating racial profiling is more likely to reduce 
minority overrepresentation at arrest. 


The previous section of this manual (Section II) 
looked at the potentially disparate impact of actions 
and policy at these decision points. The following 


section (Section IV) will discuss the design and im-
plementation of strategies to reduce disparities.


5. Monitor Effectiveness
Monitor the interventions on a regular basis to de-
termine what is and is not working to reduce dis-
parity. Moreover, regular monitoring of data, poli-
cies, and personnel is likely to identify influences 
and potential responses to them that were not rec-
ognized initially. In this way, progress can be made 
incrementally and system improvements can take 
hold over time.


In seeking to identify and correct the sources of ra-
cial disparity, it is useful to remember that substan-
tial, lasting changes can only be effective if they are 
implemented throughout the system. Since there 
will be turnover within agencies, it is important that 
attention is paid to issues of disparity at all levels of 
an agency, department, or organization. While deep-
seated beliefs are difficult to change, professional 
behavior can be changed. Overt bias is less likely 
to manifest itself as long as lines of communication 
remain open. Personal relationships can break down 
stereotypes within agencies and between agencies 
and communities. A diverse leadership can also aid 
in challenging attitudes and stereotypes. This will 
often result in a gradual but significant positive im-
pact on institutionalized attitudes. 
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VI n this section, we offer suggestions for reducing 
racial disparity at each decision point in the crim-
inal justice system. We follow the same decision 


points from the previous section but expand the 
discussion to incorporate a broader set of decisions 
within each stage of the criminal justice system. The 
reader will note that much work to reduce disparity 
can be accomplished at each decision point. 


Following a list of the possible focal points we de-
scribe how some of the options may reduce dispar-
ity and why they are important. We then offer select 
best practices from the field that have been demon-
strated through empirical analysis to show promis-
ing results in reducing disparity. 


The select “best practices” summarized in this section 
were collected through review of published reports 
and outcome analyses followed by telephone inter-
views with program managers and/or other staff from 
each particular agency. Collectively, these represent 
programs and practices that are working in the field, 
at each decision point, to reduce racial disparity. 


The best practice strategies in this section are listed 
below, along with the agencies or organizations re-
sponsible for implementing them.  


Law Enforcement: 
Respectful Policing Practices 
New York City Police Department 
South Bronx Precincts


Pretrial: 
Pretrial Risk Validation Study 
Minnesota Fourth Judicial District


	 Detention Reform Initiative 
Multnomah County Department of  
Community Justice 
Juvenile Services Division


SECTION IV


Strategies for Reducing Racial Disparity


Prosecution: 
Prosecution and Racial Justice Program 
Vera Institute of Justice


	 Challenging Disproportionate Representation  
in the Jury Pool 
San Diego District Attorney’s Office


Defense: 
Reducing Racial Bias in Policing 
Metropolitan Public Defender Services


	 Reducing Racial Profiling in Police Stops 
Gloucester County, NJ, Office of the Public Defender


	 Litigating Race Manual Education Project 
Kentucky Department of Public Advocacy


	 Racial Disparity Project 
The Defender Association 
Seattle, WA


Judiciary: 
Northeastern University Study of the Enforcement  
of the Massachusetts “School-Zone” Drug Law 
Dorchester Division of the Boston Municipal Court 
Department


	 Disproportionate Minority Contact/Juvenile  
Detention Alternatives Initiative 
Pima County Juvenile Court


Probation: 
Juvenile Detention Alternatives Initiative 
Santa Cruz Probation Department


	 Spanish Speaking DUI Court 
Judicial Branch of Arizona, Maricopa County, and  
the Maricopa County Adult Probation Department


Prisons:  
Erasing Racism in the Ohio Prison System 
Ohio Department of Rehabilitation and Correction


Administrative Options: 
Delaware Racial and Ethnic Fairness Summit 
Delaware Criminal Justice Council


	 Racial Impact Statements 
Minnesota Sentencing Guidelines Commission


	 Commission on Reducing Racial Disparities in  
the Wisconsin Justice System  
Wisconsin Governor’s Office
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Research and Assessment of Disparity
Undertake a research process similar to that de-
scribed in the previous section which focuses more 
comprehensively on law enforcement practices. To 
determine if members of minority groups are dis-
proportionately represented at key police decision 
points, study race differences at as many decision 
points as possible, such as police encounters with 
the public (i.e., traffic and pedestrian stops and 
searches. If disparities exist, police agencies can im-
plement the following: 


In addition to all other routine information col-•	
lected at traffic and pedestrian stops, institute 
concrete measures to monitor and record race 
and ethnicity information as well. This will aid 
in determining the presence and extent of racial 
profiling.
Provide all persons who are stopped by police •	
with written information regarding their individ-
ual rights and process for filing complaints.
At each point where disparity exists, initiate a pro-•	
cess with police department managers, line staff, 
and representatives from minority communities 
to examine policies, guidelines, and practices that 
could be contributing factors. 


Development and Use of Arrest Alternatives
Research the opportunities available for citizens •	
who are at risk of arrest but for whom arrest is not 
appropriate. This will help to ensure that arrest 
alternatives are available in all neighborhoods, es-
pecially minority neighborhoods.
Advocate for expansion of alternatives to arrest in •	
instances where arrest is inappropriate but often 
used, such as status offenses for juveniles, or en-
counters with mentally ill or homeless persons.
Encourage community- and faith-based orga-•	
nizations, especially in minority communities, 
to develop programs that may be used by police 


officers and supervisors as alternatives to arrest 
in cases where police have discretion. Develop 
guidelines to help the officers use these arrest al-
ternatives fairly.
Engage members of the community in the de-•	
velopment of problem-solving responses to local 
crime problems, particularly in regard to drug use 
and selling.


Implementation of Cultural Competency as 
Core Component in Operations and Training


Adopt culturally-specific orientation training for •	
police personnel working in areas with substantial 
numbers of minority group members. The train-
ing should introduce the police to the residents, 
organizations, and cultural characteristics of the 
neighborhoods, to enhance their understanding 
of the community culture. 
Develop early warning systems to identify officers •	
for whom excessive complaints regarding miscon-
duct have been filed and initiate remedial action 
when necessary.
Focus the attention of police chiefs, supervisors •	
and managers on the importance of racially equi-
table police practices. 
Use the departmental database to monitor activ-•	
ity by race and be alert to patterns of disparate 
treatment by street officers. If and when patterns 
emerge, ensure that a process is in place to investi-
gate the reasons and take necessary action quickly. 
Make certain that acts of racially disparate treat-
ment are prohibited by and responded to within 
the department’s disciplinary system.
Ensure that persons promoted into supervisory •	
and managerial positions are culturally compe-
tent and educated about issues related to race and 
race relations.
Expand the number of minority group members •	
within the police agency so that the agency’s de-
mographic profile is similar to the population. 


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Law Enforcement
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Educate the Public on Development of  
Approaches to Reduce Disparity


Work with members of the community to launch •	
public education campaigns on the topic of race 
relations and cultural competence. Public educa-
tion campaigns should describe what the police 
department is doing to ease racial tensions. 
Advocate for additional funds to be used for ini-•	
tiatives related to racial fairness and sensitivity, 
and to ensure legislative support for these goals 
and objectives. 


Development of Community Policing  
Approaches


Adopt principles of policing that comport with •	
the community policing perspective. 
Create structures and processes, especially in high •	
crime neighborhoods, that encourage the partici-
pation of community leaders and residents in de-
fining the major concerns of the community and 
in designing and implementing problem-solving 
strategies to address them.
Use neighborhood structures and public forums •	
to anticipate racially and ethnically disparate im-
pacts from proposed problem-solving strategies 
and tactics. 
Initiate public forums on the topic of race that •	
encourage candid discussion. These can serve to 
sensitize the community and police to cultural 
and racial conflicts present in the area. From the 
law enforcement agency perspective, design a hu-
man relations approach by using police advisory 
boards to open lines of communication with the 
community. The community should also have the 
opportunity to assess law enforcement strategies 
and provide feedback. 


Discussion
Insufficient funding for law enforcement agencies 
can hinder progress in reducing racial disparity. 
Adequate attention—which starts with leadership 
but requires funding—to training, research, inves-
tigation and the allocation of officers for commu-
nity policing—must be provided over time in or-
der to most effectively respond to racial disparity. 
For example, without fully funded options for law 
enforcement to use as an alternative to arrest for 
low-level public disorder incidents such as public 


drunkenness and loitering, officers have no choice 
but to either arrest or ignore the behavior. Expand-
ed options must be in place for discretion to be 
most productive.


Whatever the volume of resources committed to 
race relations in a community might be, the criti-
cal issue is access to opportunities to influence po-
lice decision-making and operations. Residents will 
have more trust in law enforcement if they are more 
involved in developing and monitoring police prac-
tices in their area. These collective desires are con-
sistent with the principles of community policing, 
and should be advocated for by leadership in law 
enforcement. 


Cultural acclimatization can strengthen positive 
bonds between the police and the community. In 
each community where minorities are prominently 
represented, cultural familiarity programs can be 
constructed for all police personnel. These should 
be designed and implemented with representatives 
of the community to accomplish the following: 


Introduce officers to familiar local faces; •	
Orient officers to the language, culture and tradi-•	
tions of the community; 
Introduce officers to representatives of community- •	
based organizations; 
Identify the problems of greatest concern to the •	
community; 
Learn about police tactics that are considered un-•	
necessarily intrusive; 
Explain styles of language, composure, and in-•	
teractions that are culturally-specific and might 
be construed as disrespectful in the absence of 
knowledge about them. 


Such orientations can be valuable to police officials 
who are otherwise exercising their discretion in an 
unfamiliar context, where they do not know the 
people, the place or the culture. They can also help 
to reduce the sense of distance between officers and 
the community. Public trust in the police can go a 
long way toward reducing crime. 


Policy decisions made by law enforcement affect 
officers’ daily contacts with the public, and these 
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contacts, driven by policy decisions, can be inter-
preted in various ways. In regard to drug policy, for 
example, a decision made to focus police attention 
on street-corner drug use and sales could be viewed 
by a community as support in combating a neigh-
borhood problem, or as a hostile move aimed at 
removing residents from the community and put-
ting them in prison. Likewise, police might view the 
community in various ways as well. The best check 
against ill-formed policy and practice is for police 


officials to develop and review strategies with public 
involvement in the process. 


Police abuse of discretion has received much atten-
tion in recent years on the issue of “racial profiling” 
in traffic and pedestrian stops. Efforts to address the 
problem of racial profiling can begin with docu-
mentation of the problem through data collection. 
Police officials in San Diego and New Jersey, for ex-
ample, now require that the race and ethnicity of 


B E S T  P R A C T I C E S :  L A W  E N F O R C E M E N T


AGENCY: 	 New York City Police Department;  
	 South Bronx Precincts


CONTACT: 	 Robert C. Davis, Senior Research Analyst


ADDRESS: 	 RAND Corporation 
	 1200 S. Hayes St 
	 Arlington, VA 22202


PHONE: 	 (703) 413-1100, ext. 5199 


INITIATIVE: 	 Respectful Policing Practices


GOAL: Reduce overall crime by including enforcement of quality of 
life offenses such as public drinking and vandalism as part of the 
broken windows theory of policing without an increase in citizen 
complaints against the police.


BEST PRACTICE: Through aggressive and clear leadership and the 
introduction of thoughtful police policies which define protocols for 
police interaction with citizens, avoid the otherwise apparent rela-
tionship between a decrease in crime in poor and ethnically diverse 
neighborhoods and an increase in citizen complaints for police mis-
conduct.


DESCRIPTION: Serious crime in New York City has declined dra-
matically since 1990, which some observers attribute partially to 
the introduction of a new set of police strategies beginning in 1994 
which centered on the enforcement of quality of life offenses such as 
public drinking and vandalism as part of the so-called broken win-
dows theory of policing. Since that time, the number of civilian com-
plaints against the police has risen dramatically.  These two trends of 
crime and complaints, moving in opposite directions, have led many 
to speculate that the inevitable price of a drop in crime is an aggres-
sive police force that generates more citizen complaints.


However, two police precincts in heavily minority neighborhoods in 
the Bronx, New York showed an overall decrease in citizen complaints 


during a time when the incidence of crime was reduced. For all other 
precincts in the Bronx, as the crime rate was reduced, citizen com-
plaints escalated. A team of researchers conducted an investigation 
of the causes of these phenomena and refuted the speculation that 
a decrease in crime must result in an increase in citizen complaints. 
The researchers examined in detail the levels of crime and civilian 
complaints and examined a variety of possible explanations for the 
decline in complaints.


The researchers concluded that the most likely explanation for the 
decline in citizen complaints against the police in these two precincts 
is the effective manner in which the precinct commanders imple-
mented departmental policies. Although they adopted contrasting 
styles of management, both commanding officers improved the 
way that precinct personnel were supervised and established strong 
community relations. They ensured that department-wide training 
was reinforced with training within their precincts. The precinct com-
manders also administered departmental monitoring programs for 
recidivist officers with zeal, attaching real consequences to the re-
ceipt of civilian complaints. And finally, they paired younger officers 
displaying attitude problems with more experienced officers. In sum, 
the commanding officers in these precincts took common depart-
mental policy and used it to further their visions of how police ought 
to interact with the public.


IMPACT: Like the rest of New York City, the 42nd and 44th precincts 
showed reductions in homicides and in total index crimes between 
1993 and 1998, but unlike the city as a whole, neither precinct had 
a substantial increase in civilian complaints in 1994 and 1995, and 
both precincts exhibited large crime declines in 1997 and 1998.


MATERIALS AVAILABLE: Davis, R. C., Mateu-Gelabert, P., and Mill-
er, J. (2005). Can Effective Policing Also Be Respectful? Two Examples 
in the South Bronx. Police Quarterly (8) 2: 229-247.


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000200







29


S
T


R
A


T
E


G
IE


S
 F


O
R


 R
E


D
U


C
IN


G
 R


A
C


IA
L


 D
IS


P
A


R
IT


Y
S


E
C


T
IO


N
 I


V


all persons stopped by the police be recorded, along 
with other information that is routinely collected. 
These data will help to determine whether, where, 
and when practices are disparate and point to areas 
for improvement. 


Leadership and supervision are key elements of re-
ducing racial disparity in law enforcement, includ-
ing second-tier supervision of street officer perfor-
mance. The line supervisor’s role is crucial as guide 
and coach and supervisors need to be prepared and 
trained for their role. When executive and manage-
rial staff prioritize the importance of reducing un-
warranted racial disparity, this translates to buy-in 
of the issue among line staff. 


Police agencies can introduce early, data-driven 
warning systems in which a predetermined num-
ber of or type of complaints of alleged misconduct 
would trigger an internal investigation. Collection 
and review of aggregated department statistics can 
lead to individual- and unit-level accountability. 
Indeed, accountability systems for police managers 
have been receiving a great deal of attention, driven 
by programs like New York’s COMPSTAT, a com-
puter modeling system which combines electronic 
maps with police records. Such systems should be 
required to track patterns of racial disparity and ci-
vilian complaints as well. 
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Research and Assessment of Disparity
Practitioners in criminal justice working at the •	
pretrial stage can undertake or support a research 
process similar to that described earlier in this 
manual to determine if disparity is present. With-
in the pretrial stage, there are several places where 
individuals might be treated differently based on 
race. For instance, individuals who have been ar-
rested and charged with a crime might be: 


Denied release on recognizance or supervised  •	
release;
Subjected to bail amounts which they cannot post;•	
Denied admission to diversion programs; or•	
Denied consideration for deferred prosecution, •	
or alternative sanction programs at this point in 
the process.


Racial disparities may emerge at one or all of •	
these points; a data-driven approach will inform 
whether and to what extent this is the case. If 
disparities are evident, one can initiate a pro-
cess with front-end decision makers (i.e., police, 
pretrial, prosecution, defense, and court officials 
to examine policies, guidelines, and practices to 
determine what contribution they make to dis-
parity at this phase of the system; this will in-
form which corrective measures to implement. 
When reviewing these policies, guidelines, and 
practices, it is important to include represen-
tatives from the area affected by these policies 
and practices, especially residents from minority 
communities.


Education and Advocacy
Make certain that all participants in the pretrial •	
process understand and agree that: the defendant 
is presumed innocent; he or she is entitled to pre-
trial release under the least restrictive alternative 
available; conditions of release, including bail, 
should be imposed only to reduce the risk of the 
defendant’s failing to return to court (flight), or to 


reduce the risk to public safety, or both. 
Make certain that a pretrial service capable of as-•	
sessing the risks of defendant flight, and (as re-
quired in some but not all jurisdictions) the risk 
of public safety posed by release, is available to 
all defendants after arrest and, if possible, before 
arraignment.
Reach agreement within the jurisdiction about •	
the importance of early release decisions because 
of their potential impact on the outcome of a case. 
At these early points in the system significant in-
formation about the offender is gathered that can 
be used to make fair and objective evaluations 
about offender characteristics and risk which are 
not driven by outside factors including race, eth-
nicity, gender or class.
Require training on race-sensitive pretrial decision-•	
making for all criminal justice officials involved in 
making or influencing pretrial decisions, includ-
ing judges, prosecutors, defense counsel, pretrial 
program directors, and other service providers, as 
appropriate.
Develop strong positive working relationships •	
with other criminal justice agencies and person-
nel so that communication across systems is fluid. 
In addition, include members of the community 
and advocacy groups in collaborative work on 
public education about the early release decision 
and issues related to early release.
Ensure that due process rights of all defendants, •	
including the confidentiality of information vol-
untarily provided prior to adjudication, are pro-
tected in the process of deciding on case outcomes, 
including diversion, deferred prosecution, or al-
ternative sanctions following a negotiated plea.
Assure the participation of community resources •	
such as faith-based organizations and social ser-
vice programs in developing defendant services 
that can be used as conditions of release, case di-
version, or sentencing alternatives.


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Pretrial


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000202







31


S
T


R
A


T
E


G
IE


S
 F


O
R


 R
E


D
U


C
IN


G
 R


A
C


IA
L


 D
IS


P
A


R
IT


Y
S


E
C


T
IO


N
 I


V


B E S T  P R A C T I C E S :  P R E T R I A L 


AGENCY: 	 Minnesota Fourth Judicial District


CONTACT: 	 Marcy R. Podkopacz, Research Director


ADDRESS: 	 Hennepin County Government Center 
	 300 South 6th Street 
	 Minneapolis, MN 55487


PHONE: 	 (612) 348-6812


INITIATIVE:	 Pretrial Risk Scale Validation Study


GOAL: To determine whether the Hennepin County pretrial risk as-
sessment scale reliably predicts the risks of pretrial offending and 
failure to appear in court, and to learn whether racial bias is associ-
ated with any of the scale indicators.


BEST PRACTICE: Review risk assessment instruments to ensure that 
they are objective decision-making tools.


DESCRIPTION: A pretrial risk scale was used by the Community 
Corrections Pretrial Unit in 2006 to conduct “full bail evaluations” to 
inform pretrial release decisions in the Fourth Judicial District. Those 
who score at the lowest risk could be released without any special 
requirements. Those defendants who were at higher risk would be 
released with certain conditions imposed upon their behavior (con-
ditional release) while those at the highest risk would be released 
only if they posted a certain amount of bail. Besides calculating 
the pretrial scale score, a full bail evaluation additionally included 
a criminal history review, an interview with the defendant, and 
collateral phone calls to verify the information that had been given 
during the interview.


The risk assessment tool was first designed in 1992 and had not been 
validated for accuracy in predicting the risk that defendants would 
offend or fail to appear in court if granted pretrial release. In 2006, 
using rigorous statistical tests to validate the scale, researchers found 
that three of the nine indicators were correlated with race, but were 
not significant predictors of pretrial offending or failure to appear in 
court. These three factors were: whether a weapon was used during 
commission of the main offense, whether the defendant lived alone, 
and whether the defendant was under the age of 21 when booked 
for the main charge. Two of the three indicators in question had been 
added to the scale for policy-based reasons in 1992, rather than be-
cause the original statistical research had found them to be predictive 
of pretrial failure. A fourth indicator, being a resident of Minnesota for 
three months or fewer, was found to be unrelated to pretrial failure.


IMPACT: The recommendation to eliminate the three indicators that 
correlated with race but not with risk, along with the fourth indica-
tor, was adopted by the court and the new scale has been used since 
December 2007. 


MATERIALS AVAILABLE: Fourth Judicial District of Minnesota 
Research Division (2006). Fourth Judicial District Pretrial Evaluation: 
Scale Validation Study. Minneapolis: Fourth Judicial District of  
Minnesota. Available online: 
http://www.mncourts.gov/documents/4/Public/Research/
PreTrial_Scale_Validation.doc


Development and Implementation of Race-
Sensitive Policies and Practices


Develop and adhere to exemplary protocols for all •	
pretrial decisions using the standards developed 
by the National Association of Pretrial Services 
Agencies (NAPSA) that will reduce the potential 
for disparity.55 
Review objective tools (e.g., risk assessment in-•	
struments) and standard operating procedures to 
be sure that they are not inadvertently biased, and 
make changes where necessary.


Discussion
Reaching agreement within the justice system 
about the importance of the early release decision 
is one of the most critical steps a jurisdiction can 


take to reduce racial disparity. The pretrial release 
decision is one of the earliest points in the system 
where significant information about the defendant 
is gathered that can be used to make fair and ob-
jective evaluations about defendant characteristics 
and risk which are not driven by race, ethnicity, 
gender or class.


The two goals of the bail decision are to (1) ensure 
that the defendant makes all court appearances, and 
(2) reduce the risk of danger to the community that 
the defendant may pose if released pending case dis-
position. Bail is not intended to punish a person 
who is not yet convicted nor should it be used to 
hold a defendant who is a minimal risk for offend-
ing or failing to appear in court. These due process 
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B est    P ractice       :  J u venile       D etention      


AGENCY: 	 Multnomah County Department of Community Justice  
	 Juvenile Services Division


CONTACT:	 Rick Jensen, National Model Site Administrator


ADDRESS: 	 1401 N.E. 68th Ave.  
	 Portland, OR 97213


PHONE: 	 (503) 988-5698


INITIATIVE:	 Detention Reform Initiative


GOAL: To promote fair and equitable decisions about police custody 
and detention and to reduce minority overrepresentation in Multno-
mah County’s secure custody juvenile facility. 


BEST PRACTICE: Institute well-researched, structured, neutral and 
objective assessments for risk management and provide structured 
guidelines for handling probation violations.


DESCRIPTION: In 1994, juvenile justice reform advocates in Portland 
formed a detention reform committee with the goal of designing a 
new public safety model that could decrease juvenile crime while 
reducing reliance on detention by using confinement for high-risk 
youths, not high-need youths. Research determined that both police 
referrals and detention processing were major factors contributing to 
overrepresentation of African American and Latino youths. Involve-
ment with the Annie E. Casey Juvenile Detention Alternative Initiative 
(JDAI) helped to foster many strategic reforms since 1994, earning 
Multnomah County a designation as a JDAI Model Site. 


New contracts were developed with service providers located in 
the communities of color where many of the detained youth lived. 
At the same time, a risk assessment instrument was developed to 
provide an objective basis for detention decisions. Because reducing 
racial disparity was an explicit goal, each individual element of the 
instrument was evaluated through a “lens of race”—replacing such 
potentially biased criteria as “good family structure” with a determi-
nation of “whether there is an adult willing to be responsible for as-
suring the youth’s appearance in court”—and dropping references 
to “gang affiliation,” a designation that is sometimes attributed to 
minority youths simply on the basis of where they live. 


A new detention intake team was created to review the potential of 
each youth in detention for diversion to community-based alterna-
tives on a daily basis. A “pretrial placement coordinator” provides 
internal accountability by performing daily quality control checks 
to identify operational problems such as excessive overrides of the 
risk instrument, which were swiftly addressed. A “sanctions grid” was 


devised to mandate use of alternatives to detention before a youth 
can be placed in custody for violation of probation. Information about 
JDAI’s goals and procedures were incorporated in the training of com-
munity police officers. 


In Multnomah County in 2007, African American youth were three 
times more likely than whites to be referred to the juvenile justice 
system by police, and they are more likely to be detained, less likely 
to be diverted, and more likely to be committed to a state youth cor-
rectional facility after adjudication. In October 2007 a newly-vali-
dated risk assessment instrument was introduced, both to improve 
overall recidivism and appearance rates and to correct racial/ethnic 
and gender disparity in detention decisions and outcomes.  


IMPACT: JDAI reforms have had an impressive impact on reducing 
reliance on detention, including the detention of African American 
youth. The reforms can be attributed with helping to reduce the aver-
age daily detention population from 92 in 1993 to just 19 in 2007. 
Since implementation of the validated risk assessment instrument, 
the new-offense rate for African American youths has dropped from 
23 to 13 percent; the African American release rate at initial screening 
has risen from 44 to 51 percent; and their release rate at preliminary 
hearings has risen from 24 to 33 percent. The Multnomah County 
Department of Community Justice releases an annual report on their 
progress on reducing disproportionate minority contact.


MATERIALS AVAILABLE: Rhyne, C., & Pascual, K. (2008). Juvenile 
Minority Overrepresentation in Multnomah County’s Department of 
Community Justice: Calendar Year 2007, Youth Data. This report is 
available online at: http://www.co.multnomah.or.us/dcj/jsd_
min_overrep2008.pdf. 


Documents describing the Multnomah County Detention Reform 
Initiative are available online at: http://www.jdaihelpdesk.org/
Pages/MultnomahCountyOR.aspx 


Additional research and evaluation reports are available online at: 
http://www.co.multnomah.or.us/dcj/evaluation_juvenile.
shtml
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measures can be understood as a priority if they are 
highlighted as part of a pretrial service agency’s mis-
sion statement.


Education should be provided to all criminal justice 
officials, the community, and the media. Pretrial 
programs should not wait for a notorious case, one 
typically involving a person released pretrial who al-
legedly commits a heinous crime, to become a focus 
of attention. Pretrial programs should make regu-
lar statistical reports available to the public. New 
programs, such as mental health screening and drug 
and alcohol treatment services, should be publicized 
so that individuals can be referred to them.


Pretrial agencies need to develop strong bonds with 
other criminal justice agencies and personnel—
especially law enforcement—and with community 
and advocacy groups in order to collaborate on 
public education about the early release decision 
and issues related to early release: the importance of 
offender assessment; the problem of jail crowding; 
and the goals of pretrial release and bail. 


An important first step to eliminate the unfair 
use of the bail system is to disassociate it from fi-
nancial resources. The American Bar Association,  
National District Attorneys Association and the 
National Association of Pretrial Services Agencies 
(NAPSA) all advocate the elimination of commercial 
bail bonding; NAPSA goes further by also advocat-
ing the elimination of all financial bail. Elimination 
of commercial bail bonding would bring about a 
more equitable system of pretrial release because the 
conditions would be unrelated to financial resources, 
which places many minorities at a disadvantage.


A second step is to ensure that tools used to assess risk 
do not discriminate against those with different races, 
ethnicities, or cultural backgrounds. Finally, pretrial 
service agencies should make an explicit effort to have 
a diverse workforce by recruiting minorities.
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Research and Assessment of Disparity
Undertake a research process similar to that de-•	
scribed in Section III of this manual to determine 
if minority defendants are treated disparately at 
the prosecution stage. Possible points at which ra-
cial disparity might be found include: 


Bail/release recommendation•	
Charging decisions•	
Access to diversion programs•	
Approvals for deferred prosecution•	
Plea offers and sentence requests•	
Access to alternative sanction programs. •	


If disparity is evident, practitioners should initiate •	
a review of office policies and practices to identify 
possible ways in which they may inadvertently 
produce racially disparate results, and develop ap-
propriate corrective measures. 
Collaborate with other agencies, criminal justice •	
practitioners, and members of the community to 
identify racially disparate outcomes, determine 
their causes, and develop appropriate corrective 
measures. 
Examine the role of race in capital cases. Are capi-•	
tal cases represented by sufficiently skilled and 
prepared attorneys? Is there empirical evidence 
that the race of victim or defendant influences the 
charging decisions in capital cases? 
Examine the role of race in relatively minor cases •	
like property offenses and misdemeanors. What 
role does race play? Are cases represented by qual-
ified attorneys? Are sentencing decisions influ-
enced by race exclusive of other factors? 


Collaborate to Develop Effective Strategies  
to Reduce Crime


Identify neighborhoods that are associated with •	
a large portion of the caseload, and work to fun-
nel more resources to these areas for community-
based programming, advocacy, and public educa-
tion. Engage the community with practitioners 


in other parts of the criminal justice system to 
develop effective crime-reduction strategies and 
support alternative pre- and post-adjudicatory 
programming.
Examine the impact of harsh drug policies within •	
specific neighborhoods. Do they have a disparate 
effect in neighborhoods of color? What alterna-
tive practices can address drug-related problems 
in a community? 


Develop and Monitor Prosecutorial Guidelines
Institute race-sensitive guidelines for charging, •	
discovery, bail/release recommendations, plea bar-
gaining and prosecutorial diversion. Utilize Amer-
ican Bar Association and National District Attor-
neys Association standards as a starting point.56 
Adherence to guidelines such as these can protect 
the discretionary power of the prosecutor’s office. 
Complete a racial impact analysis as discussed in 
Section II so that short- and long-term effects of 
policies on minorities are taken into account. 
Examine how administrative practices may need •	
to be modified to avoid or reduce disparity. For 
instance, staff may experience difficulties in con-
tacting some people because they do not have tele-
phones or do not speak English. In addition, vic-
tims and defendants may be unable to make court 
appearances because of inflexible work schedules.


Engage in Public Advocacy 
Take public action to oppose laws that draw more •	
minorities into the system without a compelling 
public safety rationale. 
Support the development of high standards in •	
communities for pretrial release and bail practices.
Urge the adoption in Continuing Legal Education •	
(CLE) programs of curricula for prosecutors on the 
topic of race relations, the causes of disparity, and 
its effects on communities and society at large. 


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Prosecution
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Encourage Diversity in the Legal Profession
Recruit attorneys in the local bar association who •	
focus their attention on the problem of racial dis-
parity in the criminal justice system.
Work with local law schools to determine status •	
of minority representation among student body 
and work to achieve effective affirmative action 
policies to encourage the recruitment of minority 
students.
Work with local law schools to encourage law •	
program curricula that sensitize aspiring attorneys 
on the issues of race and racial disparity in the 
criminal justice system.


Discussion
Prosecutors generally have broad discretion—often 


statutorily based—which can have a significant im-
pact on racial disparity. This power holds the po-
tential both for appropriate individualized decision-
making and for abuse.


One of the most illustrative examples of discretion 
is in the area of bail recommendations; prosecu-
tors exercise wide discretion at this decision point. 
The prosecutor’s aims at this stage of the criminal 
justice process are to: (1) determine the best way 
to ensure that the offender returns to court; and, 
(2) to protect the community from offenses which 
the defendant may commit while on release. Bail 
decisions, especially in urban centers, are often 
treated without attention to individual case char-
acteristics. Rather, it is frequently assumed that a 


B est    P ractices        :  P rosec     u tion  


AGENCY: 	 Vera Institute of Justice


CONTACT: 	 Wayne McKenzie, Program Director


ADDRESS: 	 233 Broadway, 12th Floor  
	 New York, NY 10279   


PHONE: 	 (212) 376-3057


INITIATIVE: Prosecution and Racial Justice Program


GOAL: Assisting district attorneys to monitor and guard against  
racial bias in prosecutorial decision-making.


BEST PRACTICE: Utilization of data collection and analysis tools to 
track and manage prosecutorial discretion at the critical decision-
making stages of case processing to determine whether any unwar-
ranted disparities are resulting.


DESCRIPTION: Launched in 2005, the Prosecution and Racial Jus-
tice (PRJ) program is working in partnership with chief prosecutors 
in Milwaukee County, WI; Mecklenburg County, NC; and San Diego 
County, CA to develop statistical tools and analytic protocols capable 
of identifying patterns that suggest where race or ethnicity are inap-
propriately influencing prosecutors’ decisions, particularly in regard 
to African Americans and Latinos—two groups that are dispropor-
tionately represented in jails and prisons across the nation.  


Prosecutors’ exercise of discretion operates with minimal external over-
sight, yet has more impact on case outcomes than the decisions made 
by any other actor in the criminal justice process. Decisions made by 
prosecutors about whether to charge defendants, what charges to bring 


against them, whether to allow diversion to alternative programs, and 
what dispositions to seek in plea bargaining, as well as recommenda-
tions they make to judges about bail and use of available sentencing 
options, can play a key role in promoting racial fairness and justice.


PRJ helps its partners adapt their electronic case management sys-
tems to be able to track and monitor critical variables and related in-
dicators, and to devise analytic tools and routine reports so that when 
racial disparities are detected, they can determine whether racial bias 
is a factor. Through ongoing internal monitoring of discretionary de-
cisions at critical points, district attorneys can guard against the influ-
ence of racial bias and implement corrective policies and procedures 
whenever they are needed.


IMPACT: The systems development work required to introduce and 
implement the PRJ process can take considerable time and effort, but 
early results from Milwaukee show that the PRJ process can have a 
significant impact on racial disparity. Analyses showed that relatively 
junior prosecutors were filing drug paraphernalia charges (rather than 
declining prosecution) at a much higher rate against non-whites (in 
73% of cases, compared to 59% in cases with white defendants). 
By stressing diversion to treatment or dismissal and requiring junior 
staff to consult with their supervisors prior to filing such charges, the 
district attorney was able to quickly eliminate the evident disparity.


MATERIALS AVAILABLE: Information on the PRJ program is avail-
able from the program director, and a description of the process  
is available online: www.vera.org.
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predetermined bail amount should be demanded 
in all criminal cases; the more serious the charge, 
the higher the amount should be. Policies based 
on these assumptions invariably hurt low-income 
defendants. 


Moreover, the efficacy of bail, as compared with 
other forms of release, in achieving those purposes 
may not be fully considered. And, the use of higher 
bail amounts intended to detain the defendant may 
actually force a plea. Since race is inextricably tied 
to the amount one can afford to pay in bail, it is 
critical that both race and social class be considered 
in bail decisions. And, since pretrial detention is 
highly predictive of post-conviction incarceration, 
prosecutors must make certain that the bail recom-
mendation is arrived at after careful consideration 
of a range of release mechanisms to achieve the two 


purposes of bail and to be sure that the impact of 
their decision on amplifying minority overrepresen-
tation be assessed. Thus, prosecutors should work 
with other professionals in the system and with 
community representatives to develop bail guide-
lines that are sensitive to this potential and are per-
ceived as objective and just. 


Policies that encourage full and early discovery for 
the defense are also important. These may facilitate 
earlier release of detainees, as well as early explora-
tion of deferred prosecution and sentencing alterna-
tives. Since minority defendants constitute such a 
high proportion of those whose cases are processed 
by the system, they are the most likely beneficiaries 
of such policies.


While the discretion exercised by prosecutors in 


B est    P ractices        :  P rosec     u tion  


AGENCY: 	 San Diego District Attorney’s Office


CONTACT: 	 Daniel Rodriguez, Deputy District Attorney


ADDRESS: 	 Hall of Justice 
	 330 W. Broadway 
	 San Diego, CA 92101


PHONE: 	 (760) 806-6097


INITIATIVE: 	Challenging disproportionate representation  
	 in the jury pool


GOAL: Achieving proportional racial and ethnic representation on 
criminal juries.


BEST PRACTICE: Prosecutorial initiative to correct the problem of 
underrepresentation of people of color in construction of the pool 
from which juries are empanelled. 


DESCRIPTION: In January 2008, after defense attorneys represent-
ing a client in a death penalty case charged that Latinos were under-
represented by 50% in the jury pool in San Diego’s downtown courts, 
the San Diego District Attorney filed a letter with the court requesting 
that immediate steps be taken to cure a defect in the juror summons 
process. Prosecutors argued that the flawed process skewed the racial 
composition of the jury pool, causing fewer Latinos to be called for 
jury service compared to their proportion of the county population as 
a whole. They cited a law that prohibits summoning jurors in a way 
that would “knowingly cause a disparity” in the jury pool.


John Weeks, a San Diego State University professor who studied 
patterns in jury pool construction, found that just 9% of question-
naires completed by those responding to jury summonses at the 
downtown courthouse were Latino, while population statistics in-
dicate that Latinos should have comprised 19%. San Diego’s North 
County and South Bay judicial districts have large concentrations 
of jury-eligible Latino residents, but Latinos are underrepresented 
on downtown juries because fewer summonses are sent to these 
districts. San Diego’s Central judicial district (where the downtown 
courts are located) contains 45 percent of all eligible jurors, but 70% 
of jurors in the downtown courts are drawn from within that district 
instead of drawing them proportionally from where they live across 
the county. 


To correct the disparity, the District Attorney advocates that prospec-
tive jurors be summoned proportionally to where they live, with 45% 
of summonses sent to individuals living in the Central district, 26% in 
North County, 17% in East County and 12% in South Bay.


IMPACT: The judge denied the motion on the grounds that many 
substantial changes have been made to the jury system in the past 
two years. Even though the motion was denied, this initiative re-
mains an important contribution to efforts in selecting demographi-
cally representative jury pools.


MATERIALS AVAILABLE:  Contact Daniel Rodriguez, Deputy  
District Attorney, for more information.  
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to racial biases as well. If, as has been shown in capi-
tal cases and some felony studies, cases of black of-
fenders and white victims are more likely to lead 
to conviction than other victim-offender combina-
tions, then the charging decision may in fact rein-
force such biases.


Prosecutors may want to collaborate with other 
criminal justice actors to discuss racial disparity is-
sues through periodic meetings regarding system 
fairness and effectiveness and use these meetings 
as a forum to discuss internal reforms as well as to 
motivate other agencies to take similar steps. These 
meetings would include public defenders, the pri-
vate bar, prosecutorial staff (including special prose-
cution units), law enforcement, judges, and victims. 


Public education efforts are required because, as 
elected officials, prosecutors must make their poli-
cies and practices understandable to the general 
public. Transparency is a key feature of good gov-
ernment, and prosecutors should seek opportunities 
to meet with citizens to talk about costs, alterna-
tives, programming successes, and the rationale for 
addressing racial disparity.


individual cases is appropriate, the policies which 
shape the exercise of that discretion should be open 
to public review and comment. Toward that end, 
some prosecution offices create meaningful liaisons 
with local community representatives to enhance 
their understanding of the community’s concerns 
and ways in which the prosecution office can ad-
dress them, and to enhance the public understand-
ing of how their offices operate. This facet of pros-
ecution is not widely pursued, but could expand the 
prosecutor’s knowledge and recommendation of lo-
cal programs as an alternative to incarceration. 


If prosecutors in leadership positions advocate for 
improvements to the way that prosecutorial discre-
tion is used, this may forestall legislative initiatives 
such as the institution of prosecutorial guidelines 
which curb discretion. Since this could conflict 
with prosecutors’ practical needs, they are encour-
aged to call for research that studies the impact of 
prosecutorial discretion, particularly in the area of 
racial disparity. In some jurisdictions, agencies such 
as the judiciary track information relative to the use 
of discretion by the prosecutor’s office. This practice 
should be encouraged by prosecutors and should be 
jointly developed in a collaborative spirit.


To monitor the exercise of prosecutorial discretion, 
prosecutors should collect and publicly report race 
data on bail/release requests, charging, and plea bar-
gaining so that the process is transparent. They can 
also document the rationale for staff decisions re-
garding charging for mandatory sentencing such as 
how they determine whether to seek the full punish-
ment of the law or to reduce or withdraw charges.


The charging decision represents one of the most 
critical stages of the criminal justice system, with 
considerable potential for reducing or expanding ra-
cial disparity. Standards that consider the interest of 
victims in prosecution as a charging criterion may 
work against the interests of minority victims. For 
instance, if victims do not have a home telephone 
or do not have a work schedule that permits time 
off for meetings with prosecutors or court appear-
ances, they may appear to some prosecutors to be 
less interested in the case. Standards that consider 
the likelihood of conviction as a criterion may lead 
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Research and Assessment of Disparity
The defense bar, using its own or some other •	
component’s research, must identify those points 
in the case disposition process at which racial dis-
parity is evident, explore how policies, practices, 
and allocation of resources for the defense may 
contribute to that disparity, and advocate for ap-
propriate corrective measures. 


Effective Representation of Defendants
In order to provide effective representation, the de-
fense bar should prioritize the following:


Advocate for sufficient resources to secure effective •	
client representation as soon as possible after arrest.
Advocate for access and resources for appropri-•	
ate diagnostic and assessment services at an early 
stage of representation.
Advocate for full discovery as soon as possible •	
after arrest as evidence is produced by the pros-
ecution, in order to prepare an effective defense, 
including an individualized sentencing proposal 
in felony cases.
Build a working knowledge of various cultural is-•	
sues that often impede fair court processing. En-
courage defense attorneys to create teams of fami-
ly, community and other professionals acquainted 
with pertinent cultural norms to increase under-
standing of dynamics of a particular case.
Develop directories of area service and commu-•	
nity organizations for use by local attorneys.
Provide opportunities for defense counsel train-•	
ing to improve competency for defense of youth-
ful offenders.
Examine the role of race in capital cases from the •	
perspective of both the accused and defense coun-
sel; are capital cases represented by well-prepared 
and experienced attorneys? Are the resources ad-
equate for effective defense in such cases? Deter-
mine ways to reform the system accordingly.


Advocate for Appropriate Pretrial  
Release Services


The defense bar should advocate for the provision •	
of pretrial services for all defendants held in cus-
tody as soon as possible after the arrest.
The defense bar should insist that bail/release re-•	
quests made by the prosecutor, and bail/release 
decisions made by the court are justified only in 
terms of the defendant’s risk of flight, or risk to 
public safety upon release, or both.


Advocate for Sentencing Reforms that will  
Reduce Racial Disparities 


Defense attorneys should ask sentencing advo-•	
cates to develop sentencing proposals for the court 
in felony cases and jointly challenge unwarranted 
racial disparities at sentencing.
Public defense offices should establish effective •	
working relationships with area schools, faith-
based organizations, and social service agencies in 
which a significant portion of criminal defendants 
reside in order to enhance their ability to draft 
sentencing proposals for their use by the court, 
and to monitor their implementation.


Legal Education and Advocacy
Utilize the local bar association and criminal de-•	
fense attorney association to become active on the 
issue of racial disparity: educate, analyze and im-
prove the way defense attorneys understand and 
deal with the problems of racial disparity.
Organize the bar association and/or the local crimi-•	
nal defense attorney association to call for race-sensi-
tive standards and guidelines for bail, pretrial release, 
prosecutorial diversion, charge and plea bargaining.
Organize the bar association and/or the local •	
criminal defense attorney association to call for 
the development and funding of specific efforts to 
reduce minority overrepresentation at all stages of 
the criminal justice process.


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Defense
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Take an active role in the recruitment and profes-•	
sional advancement of attorneys in the local bar 
association who will focus attention on issues of 
reducing racial disparity in the criminal justice  
system.
Work with area law schools to determine the •	
status of minority representation among the stu-
dent body and work to achieve effective affirma-
tive action policies to encourage the recruitment 


of minority students.
Work with local law schools to encourage inclu-•	
sion in Juris Doctor program curricula which sen-
sitizes aspiring attorneys to the issues of race and 
racial disparity.
Provide to area law schools the opportunity for •	
practicum involving hands-on courtroom and 
client based work to offer more experience to the 
school program. 


B est    P ractices        :  D efense      


AGENCY: 	 Metropolitan Public Defender Services


CONTACT: 	 Chris O’Conner, Staff Attorney


ADDRESS: 	 Metropolitan Public Defender 
	 Portland Office 
	 600 S.W. 5th Avenue, Suite 500 
	 Portland, OR 97204


PHONE:  	 (503) 225-9100


INITIATIVE: Reducing racial bias in policing


GOAL: Elimination of “Drug-Free Exclusion Zones” in Portland, OR


BEST PRACTICE: Defense counsel leadership and advocacy defeated 
a 15-year-old city ordinance that excluded people from certain areas 
of the city and resulted in a disparate impact on African Americans.


DESCRIPTION: A “Drug Free Exclusion Zones” ordinance, enacted 
by the city commission in 1992 with support from the Portland 
Business Alliance, allowed designation of certain areas in Portland 
where, when police arrested a person for certain qualifying drug 
crimes, they could then exclude them from “any public right of way 
and park” within the zone for 90 days without a trial or conviction. If 
those arrested were later convicted of the drug offense for which they 
were initially excluded, they were excluded for a full year. If acquitted, 
they remained excluded for 90 days. Unless they were granted a spe-
cific variance from the exclusion order by police, they were subject 
to prosecution for one of two possible misdemeanor charges if they 
were caught reentering the zone.


Defenders at the Metropolitan Public Defender Services brought re-
peated legal challenges to the ordinance, charging that it infringed 
on a broad range of fundamental constitutional rights and that its 
design as well as its manner of enforcement by police resulted in 
racial disparity. While upholding the law on narrow grounds, one 
judge wrote, “In practice, then, the Ordinance amounts to an elabo-
rate scheme to accomplish detention, arrest, exclusion, and search of 
its targets while avoiding judicial oversight and the inconvenience 


of older restrictions on search and seizure occasioned by exclusion-
ary rules first fashioned to protect the liberties of citizens” (State v. 
Burrage, C. 04-05-45747 [2005]). While not eliminated through liti-
gation, the ordinance was repeatedly revised in response to several 
court opinions which found some of its provisions invalid in various 
respects. Changes included authorizing of certain “automatic” and 
“plausible need” variances in response to adverse rulings. 


Defenders used available police statistics to keep the issue in the 
public eye and they found that the issue of racial impact was of great 
interest to residents who attended neighborhood meetings and city-
wide forums. When the ordinance was due for renewal by the City 
Commission in 2007, Mayor Tom Potter commissioned a study to ex-
amine whether charges of racial disparity were supported by police 
data. Researchers found that while African Americans comprised just 
8% of Portland residents, 53% of the people arrested for an exclud-
able crime in Portland’s three drug-free exclusion zones during an 
11-month period in 2006 and 2007 were African American. Police 
wrote exclusion notices for roughly half of the whites and Latinos 
they arrested, but for more than two-thirds of African Americans.


For drug arrests in the exclusion zones there was an apparent dispar-
ity related to the type of drug, with nearly 70% of those arrested for 
cocaine receiving an exclusion notice, while 30% of those arrested for 
methamphetamine received a notice. Of the exclusion-eligible arrests 
for cocaine, 91% involved African Americans, while whites accounted 
for 82% of those arrested for methamphetamine. On the basis of the 
findings that enforcement practices were producing sharp racial dis-
parities, the mayor decided to allow the ordinance to sunset.


IMPACT: The campaign resulted in a sunset of the law.


MATERIALS AVAILABLE: Campbell DeLong Resources, Inc. (2007). 
An Analysis of Data Relating to the City of Portland’s Drug Free Zone 
Ordinance: A Summary Report. Portland: Campbell DeLong Resources, 
Inc. Report available online: http://www.portlandonline.com/
mayor/index.cfm?c=46250&a=169784 
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Urge the adoption in Continuing Legal Education •	
programs of curricula around the issues of race rela-
tions and the causes and effects of racial disparity.


Discussion
More resources provided for indigent defense will 
ensure better, more equal, representation for minor-
ity defendants. Changes in the distribution of re-
sources are often legislatively driven and depend on 
local circumstances; these vary widely from state to 
state. Two areas where inequitable resources for the de-
fense can lead to disparate treatment of minority de-


fendants are the timing of the assignment of counsel 
and the ability of the defense counsel to advocate 
for alternatives to incarceration at sentencing.


Funding limitations for public defenders or court 
appointed attorneys often cause many jurisdictions 
to delay the appointment of counsel until after the 
initial arraignment appearance. This creates a prob-
lem for effective representation since many critical 
decisions are made at that stage of the adjudication 
process including the charging decision, the plea 
offer, the plea itself, and the bail/release decision. 


B est    P ractices        :  D efense      


AGENCY: 	 Gloucester County Office of the Public Defender


CONTACT: 	 Jeffrey Wintner, Public Defender


ADDRESS: 	 65 Newton Avenue 
	 Woodbury, NJ 08096 


PHONE: 	 (856) 853-4188


INITIATIVE: Reducing Racial Profiling in Police Stops


GOAL: Eliminate the practice of stopping persons of color in routine 
traffic stops at the south end of the New Jersey Turnpike which re-
sulted in racial discrimination.


BEST PRACTICE: Defense counsel leadership to provide study of ra-
cial profiling and legal advocacy as a means of reducing the disparate 
treatment of persons of color.


DESCRIPTION: In early 1994, five attorneys from the Gloucester 
County, N.J. Public Defender Office filed suppression motions in 19 
separate cases in which evidence had been obtained following traffic 
stops of African American motorists. The defenders argued that the 
real motivation behind the state police stops was to look for evidence 
of offenses more serious than minor traffic violations for which they 
lacked reasonable suspicion: the drivers were stopped because of their 
race, an equal protection violation meriting suppression. All 19 cases 
were consolidated into one discovery and suppression hearing which 
lasted for six months (State v. San Pedro Soto, 734 A. 2d 350 (N.J. 
Super Ct. Law. Div 1996). In support of their discovery motions, the 
defenders relied on an earlier decision from Warren County, N.J. find-
ing that a racial breakdown of public defender cases stemming from 
traffic stops in a particular area, when compared to the racial distribu-
tion of defender cases generally, constituted a prima facie showing of 
discrimination justifying disclosure of numerous law enforcement re-
cords (State v. Kennedy, 247 N.J. Super 21 [App. Div. 1991]). The court 


ordered disclosure of police records showing who was being stopped, 
and for what reason, on a stretch of Interstate 95.


With statistical help from experts at two nearby universities, the Pub-
lic Defender was ultimately able to present a prima facie case of racial 
discrimination in I -95 corridor traffic stops. In an opinion letter to 
counsel, the judge found that while the defenders have the burden 
of proving the existence of purposeful discrimination, discrimina-
tory intent may be inferred from statistical proof presenting a stark 
pattern, or an even less extreme pattern in certain limited contexts 
(citing McCleskey v. Kemp, 481 U.S. 279 [1987]). The judge held that 
the state cannot rebut a prima facie case of selective enforcement 
by “merely calling attention to possible flaws or unmeasured vari-
ables in defendants’ statistics,” but must introduce specific evidence 
showing that either there actually are defects which bias the results, 
or the missing factors, when properly organized and accounted for, 
eliminate or explain the disparity (citing Bazemore v. Friday, 478 U.S. 
385 [1986]). Nor will mere denials or reliance on the good faith of 
the officers suffice (citing Castaneda v. Partida, 430 U.S. 482 [1977]). 
The defendant’s charges were dropped.


IMPACT: In response to the attention drawn to this issue, President 
Clinton signed an executive order directing all law enforcement 
agencies to start collecting information on the race, sex and ethnicity 
of people they arrest or question to determine whether federal law 
enforcement is engaging in racial profiling. The directive followed a 
U.S. Department of Justice initiative to gather opinions from a cross 
section of participants to examine the prevalence of racial profiling 
and to make recommendations on both tracking its incidence and 
training to prevent it. 


MATERIALS AVAILABLE: Contact Jeffrey Wintner, Public Defender, 
for more information.


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000212







41


S
T


R
A


T
E


G
IE


S
 F


O
R


 R
E


D
U


C
IN


G
 R


A
C


IA
L


 D
IS


P
A


R
IT


Y
S


E
C


T
IO


N
 I


V


These decisions, in turn, greatly influence outcomes 
at each subsequent stage of the system. One of the 
primary ways that defense counsel can actively pur-
sue the reduction of racial disparity is through the 
local bar and criminal defense attorney associations. 
These associations can be organized to become ac-
tive on the issue in several ways through ongoing 
training and education, with the goals being to edu-
cate, analyze and improve the ways defense attor-
neys understand and handle racial disparity. 


Other issues which the bar and criminal defense  
attorney associations can address are: 


The development and implementation of stan-•	
dards and guidelines for bail, pretrial release, pros-
ecutorial diversion, charge and plea bargaining.
The development and funding of specific efforts •	
to reduce minority representation at all stages of 
the justice process. 
The availability of other resource needs, such as •	
community-based alternative sanctions and sen-
tencing advocacy opportunities.


B est    P ractices        :  D efense      


AGENCY: 	 Kentucky Department of Public Advocacy


CONTACT:	 Dawn Jenkins, MSW


ADDRESS: 	 Dept. of Public Advocacy 
	 100 Fair Oaks Lane, Suite 302 
	 Frankfort, KY 40601


PHONE: 	 (502) 564-8006


INITIATIVE: Litigating Race Manual Education Project


GOAL: To improve the operations of the criminal justice system 
where the issues of race and ethnicity are concerned.


BEST PRACTICE: Training defense counsel to identify those points 
in the case disposition process at which racial disparity is evident, 
explore how the policies, practices, and allocation of resources for 
the defense may contribute to that disparity, and advocate for ap-
propriate corrective measures.


DESCRIPTION: Kentucky’s Department of Public Advocacy (DPA), 
the statewide public defender system, has developed a program for 
educating the defense bar on issues of racial injustice and dispropor-
tionate minority confinement in Kentucky as a step toward its eradi-
cation. Minority overrepresentation in the criminal justice system is a 
well-documented problem in Kentucky and in other states, particu-
larly among youth. The Kentucky Chief Justice has urged members of 
the bar to end any acts of racial discrimination in the courts.


DPA’s mission is to improve the criminal justice system through 
legal action—with a focus on practices where issues of race and 
ethnicity are concerned. Some improvements have come about as 
a result of legal challenges, such as the landmark case, Batson v. 
Kentucky, 476 U.S. 79 1986, in which the U.S. Supreme Court ruled 
that a prosecutor’s use of peremptory challenges may not be used 


to exclude jurors based solely on their race. Other improvements 
have been accomplished through legislative advocacy resulting in 
enactment of laws such as the Kentucky Racial Justice Act, which 
allows a capital defendant to use statistical evidence to argue that 
race influenced the decision to seek the death penalty in the case. 
And finally, public advocacy led to Governor Ernie Fletcher’s Decem-
ber 2007 commutation of an African American death row inmate’s 
sentence after it was determined that his defense attorney had not 
provided adequate representation at trial. 


In 2008, DPA embarked on an education project in collaboration 
with the Kentucky Bar Foundation and local bar associations to edu-
cate the defense bar on how to better litigate issues of race, ethnicity 
and immigration at trial. Appellate and trial attorneys produced a 
document entitled “Litigating Race Manual,” which provides defense 
lawyers with tools to identify issues of racial bias or racial disparity 
at each stage of the criminal process. 


The manual addresses issues of racial profiling, immigration status 
and deportation, transfer hearings for juveniles, pretrial release, and 
the jury issues addressed in Batson. DPA held six training sessions 
for agency lawyers across the state, and provided trainings for other 
defense lawyers through local bar associations, and through several 
regional education summits convened to discuss race and ethnicity 
in the criminal justice process. 


IMPACT: DPA leadership will monitor the impact of the training ses-
sions and litigation manual to assess their usefulness in addressing 
unwarranted racial disparity.


 MATERIALS AVAILABLE: Kentucky Department of Public Advoca-
cy (2008). Justice for All: Litigating Race Issues to Protect Equal Justice 
in Kentucky. Frankfort: Kentucky Department of Public Advocacy.
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B est    P ractices        :  D efense      


AGENCY:	 The Defender Association


CONTACT: 	 Lisa Daugaard, Deputy Director


ADDRESS: 	 810 Third Avenue, Suite 800  
	 Seattle, WA 98104 


PHONE: 	 (206) 447-3900


INITIATIVE: Racial Disparity Project


GOAL: Reducing racial disparity in the criminal justice system in 
three areas: 1) racial disparity in vehicular impounds as a result of 
convictions for Driving While License Suspended, 2) racial profiling in 
traffic stops and, 3) racial disparity in enforcement of drug laws.


BEST PRACTICE: Defense counsel leadership to spur change,  
resulting in development of specific initiatives to reduce disparate 
treatment.


DESCRIPTION: A 1995 study found that race was a significant factor 
in local bail decisions and that, “controlling for legal factors, African 
Americans tend to receive higher sentences than whites and are less 
likely to be provided an alternative sentence conversion.”57 The report 
recommended that “a fruitful direction to pursue in obtaining a more 
just criminal justice system is to try to confront and modify law, legal 
practices and policies that may disadvantage some groups.” 


In 1999, the Defender Association in Seattle received federal funding 
to establish the Racial Disparity Project, an effort designed to identify 
practices that could be changed administratively through education 
and training programs, and to use motion practices and appellate 
efforts to address systemic problems. Three areas of disparity have 
been targeted:


(1) Impoundment of vehicles driven by persons with suspended li-
censes: The licenses of 89% of those whose cars were impounded 
under Seattle’s “Project Impound” had been suspended for non-
payment of fines, mostly for traffic and equipment violations. The 
practice fell most harshly on low-income people of color, with 
42% of the cars impounded driven by nonwhites, while they 
represented only 25% of the city population. Public defenders 
addressed the issue in several ways: appealing the impounds, 
questioning hearing notice procedures that did not follow the 
ordinance’s requirements, recommending alternative approaches 
to judges, working with community groups to encourage amend-
ing the law, educating public officials, and engaging the media in 
a debate on the merits—and racially disparate results—of the 
law. Increased use of time payment plans helped to reduce the 


problem, and in 2002 the Seattle City Council established a car 
recovery legal clinic, using area university law students to assist 
people to regain possession of their cars.


(2) Traffic stops: Defenders targeted the issue of racial profiling by 
advocating that data collection efforts record all stops, noting the 
age, gender and race of each suspect, the reason for the stop, and 
the subsequent action taken. When evidence surfaced that King 
County Sheriff’s deputies might have been encouraged to profile 
by race, defenders worked to educate the press about similar ef-
forts across the country, most notably Gloucester County, N.J., 
and used the media to publicly challenge the practice through 
writing editorials.


(3) Drug enforcement: In April 2001, the Defender Association held a 
joint press conference with the Seattle Police Department to reveal 
the findings of a study of police enforcement of drug laws. A team 
of researchers from Harvard’s Kennedy School of Government ana-
lyzed patterns of drug use, drug markets and drug law enforce-
ment in Seattle. They found that a concentration of buy-and-bust 
tactics in visible “open air” drug markets in certain downtown lo-
cations resulted in disproportionate numbers of arrests of minority 
people. While just 8% of Seattle residents are African American 
and their proportion among drug users is even lower (6-7%), 
they comprised 57% of those arrested for drug crimes, and 79% 
of all buy/bust arrests. The head of the Seattle-King County Public 
Defender Association and the Seattle Chief of Police issued a joint 
call for more resources for treatment and for the expanded use of 
drug courts, while defenders moved to consolidate a score of buy/
bust cases in a legal challenge to the patterns of enforcement.


A 2004 study by University of Washington professor Katherine  
Beckett again compared the racial and ethnic composition of those 
who sold drugs with the racial and ethnic composition of those ar-
rested for this offense. Beckett found that several police practices 
explain racial disparity in drug arrests, including a law enforcement 
focus on crack offenders, and the priority placed on outdoor drug 
venues. She documented that these practices were not determined by 
race-neutral factors such as crime rates or community complaints. 


Defenders organized a coalition of community advocates to support 
development of “Clean Dreams,” a street-level outreach program in 
the Rainier Beach neighborhood to prevent arrests by offering people 
who sell drugs immediate access to resources they can use to leave 
the streets and change their lives. Established in 2006, Clean Dreams 
offers case management and services such as housing assistance, 
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substance abuse treatment, education, job training and placement, 
licensing fees, childcare, and clothing, to help people transition to a 
stable, law-abiding life. 


IMPACT: An evaluation of the Racial Disparity Project conducted by 
the University of Minnesota Institute on Race and Poverty concluded 
that the project enables defenders to broaden their advocacy “to en-
compass not only representation of individual clients, but also efforts 
to change the system for the benefit of disadvantaged communities, 
and particularly communities of color.”


MATERIALS AVAILABLE: Beckett, K. (2004). Race and Drug Law 
Enforcement in Seattle. Seattle, WA: University of Washington.  
Report available online: www.soc.washington.edu/users/ 
kbeckett/Enforcement.pdf.


Klement, T., & Siggins, E. (2001). A Window of Opportunity: Address-
ing the Complexities of the Relationship between Drug Enforcement 
and Racial Disparity in Seattle. Cambridge, MA: Kennedy School of 
Government, Harvard University. Report available online: www.hks.
harvard.edu/criminaljustice/pic/siggins_klement.pdf. 


The Defender Association website, www.defender.org provides 
information on various issues and initiatives.
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Research and Assessment
Judges can provide important leadership in en-•	
couraging a research process similar to that de-
scribed earlier in this manual to determine if 
minority defendants are treated disparately at the 
following points: 


Arrest•	
Bail/release decision•	
The assignment of defense attorneys•	
Diversion decisions•	
The plea negotiation process•	
Management of the court docket•	
Sentencing •	


It is appropriate and desirable for judges to lead dis-
cussions with representatives of the other stages in 
the criminal justice system, and among representa-
tives from minority communities, to identify factors 
that may contribute to disparity, and to develop and 
implement measures to correct any racial disparity 
that is observed.


Expand the Range of Available Bail and  
Sentencing Options


Institute trainings for judges on bail and sentencing •	
decisions that emphasize the legal framework for 
judicial discretion and provide specific knowledge 
to improve pre-sentence investigation approaches 
by the defense, probation or some other agency, 
available alternatives to incarceration and eligibil-
ity requirements, and enrollment procedures. 
Work with other criminal justice officials and •	
representatives from minority communities in 
designing and implementing useful and effective 
pretrial release and post-adjudication sanction 
programs in order to have more options available 
for judges. 
Work with local criminal justice agencies and •	
elected officials to consider ways to address dis-
parities in pretrial release and sentencing whereby 


defendants with access to resources (e.g., ability 
to pay for electronic monitoring or to privately 
enroll in a drug treatment program) are more 
likely to secure less punitive outcomes than those 
without access to these resources
Stay informed of research literature that examines •	
processes that contribute to disparities, and use 
these findings appropriately in rulings on pretrial 
motions.
Require pre-sentence reports from probation of-•	
ficers that connect defendants with the necessary 
services to avoid continued legal involvement. 
Request detailed sentencing plans and propos-
als for alternatives to incarceration from defense 
counsel. 
At sentencing, examine the role that the defen-•	
dant’s race may have played at earlier stages of 
the criminal justice system (i.e., arrest, charging, 
and plea decisions). Take any such unwarranted 
disparities into account in reaching a sentencing 
decision.
Articulate the court’s expectations for effective  •	
assistance of counsel for all defendants and com-
municate these to practicing defense attorneys.


Promote Leadership Development
Judges can influence decisions about the pro-•	
fessional advancement of persons of color and 
leaders on racial disparity issues throughout the 
court’s administrative structure.
Encourage the local bench to participate in na-•	
tional judicial initiatives which are promising 
strategies to reduce racial disparities. 


Educate the Public 
Judicial officials can encourage the media to ex-•	
amine issues of racial disparity and the potential 
and planning for reforms.
Examine the important role of continuing educa-•	
tion for the judiciary and determine opportunities 


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Judiciary
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for cultural competency training. For example, a 
session might focus on the economic realities of 
offenders who are facing bail requirements and 
how they affect persons of color.


Discussion
The development and implementation of a full range 
of sentencing options for use as alternatives to incar-
ceration by the judiciary is fundamental to reducing 


racial disparity. The ability for the judiciary to use 
these alternatives at sentencing is equally critical.


Trial court judges have considerable authority over 
the actions and the expressed attitudes of the attor-
neys who appear before them. A trial court is not 
expected to tolerate dereliction of duty or disrespect, 
or disruption of court processes by an attorney. The 
trial court has the responsibility to maintain the dig-


B est    P ractices        :  J u diciar      y


AGENCY: 	 Dorchester Division of the Boston  
	 Municipal Court Department


CONTACT:	 Deborah A. Ramirez, Professor of Law,  
	 Northeastern University; Executive Director,  
	 Partnering for Prevention


ADDRESS:	 Northeastern University School of Law 
	 400 Huntington Avenue  
	 Boston, MA 02115


PHONE: 	 (617) 373-4629


INITIATIVE: Northeastern University study of the enforcement  
	 of the Massachusetts “school-zone” drug law in  
	 Dorchester, MA


GOAL: To examine the role that racially biased decision-making at 
the arrest, charging, and plea decision stages of the criminal justice 
system may play in relationship to sentencing.


BEST PRACTICE: Judicial leadership in encouraging a research pro-
cess to determine if minority defendants are treated disparately at 
arrest, at charging, and in the plea bargaining process, and to take a 
lead in discussions with representatives of the other system compo-
nents to develop and implement measures to correct disparity.


DESCRIPTION: A 1989 Massachusetts statute established a 1,000-
foot penalty enhancement zone around schools and a 100-foot 
penalty enhancement zone around parks and playgrounds. Defen-
dants convicted of distributing or possessing drugs with an intent to 
distribute in a drug-free zone face a two-year mandatory minimum 
term to be served on top of any penalty imposed for the underlying 
offense. Massachusetts prosecutors, however, often drop the drug-
free zone enhancement in exchange for a guilty plea. (The enhance-
ment does not apply to simple drug possession charges.)


Research on the impact of the Massachusetts school zone law was 
conducted by a university research team at the request of Judge Syd-


ney Hanlon, an ex-federal prosecutor who presides in the Dorchester 
District Court in Boston. Judge Hanlon was concerned that African 
American and Hispanic defendants in her court seemed much more 
likely to be charged with a drug-free zone offense and faced the two-
year mandatory prison sentence than were whites.


Researchers examined police records and found that while roughly 
80% of all drug arrests took place within a school zone, only 15% 
of whites were charged with an eligible offense (distribution or pos-
session with intent) compared to 52% of nonwhite defendants. They 
found many instances of what appeared to be disparate treatment. 
For example, two-thirds of nonwhites described as the driver of a car 
involved in a drug transaction were charged with distribution, while 
three-quarters of whites described as drivers were charged with sim-
ple possession. And nonwhites identified as carriers were more than 
twice as likely to be charged with a school-zone eligible offense. For 
those arrested with less than 1/8th of a gram of cocaine, the likelihood 
of being charged with delivery or possession with intent was nearly 
four times as great for nonwhites as for whites. Defendants without 
a prior record were four times more likely to be charged with eligible 
offenses if they were nonwhite. When researchers interviewed police 
officers about their charging practices, they were told repeatedly, “it 
has to do with whether it’s a good kid or a bad kid.”65 


Judge Hanlon shared the research findings with Boston’s police 
commissioner and the Suffolk County District Attorney’s Office. The 
Northeastern University research team decided that rather than pub-
licly releasing the report, they would meet with police officials and 
prosecutors quietly over several months to discuss their findings and 
work with them to institute change. 


IMPACT: Both police and prosecutors developed guidelines for fairer 
handling of school zone cases. 


MATERIALS AVAILABLE: Keough, R. (2000). The Color of Justice. 
Commonwealth Magazine, 5(3). 
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nity and propriety of all proceedings. A trial judge 
should correct misbehavior or disruption by an at-
torney, disciplining the attorney if necessary.58 


The court’s authority extends to defense attorneys 
who use racist or other derogatory language or dis-
play such tendencies during their examination of a 
witness or during oral argument. When attorneys 
fail to adapt their behavior to the reasonable expec-
tations of the court, they should be held in con-
tempt and otherwise sanctioned. This authority ex-
tends to attorneys who take advantage of or exploit 
a defendant’s race before a jury.59 


Judges have a particular obligation to be attentive to 
counsel’s conduct during jury selection. The court 
should permit the jury selection process to be ade-
quately thorough so as to disclose grounds for chal-
lenges for cause and to facilitate the informed exer-
cise of each side’s peremptory challenges.60 But the 
exercise of peremptory challenges does not extend to 
the use of peremptory challenges to eliminate racial 
diversity in a jury panel. With or without objection 
by either party, a court should not permit use of pe-
remptory challenges to remove a prospective juror 
for reasons which are constitutionally suspect.61 


The judiciary has other means of strengthening its 
own constitutional commitment to reducing racial 
disparity. In most states, the highest court develops 
rules to help guide and control judicial conduct in 
the lower courts.62 Utilizing studies or research data 
demonstrating racial disparity at one or more stages 
of the criminal court process, judicial agencies (often 
the state’s highest court) should adopt rules which 
will achieve judicial and law enforcement objectives 
in criminal procedures while reducing disparity in 
application and outcomes.


Continuing education for the judiciary is a critical 
element toward eliminating racial disparities. Vig-
orous training programs in cultural competency 
should be established by organizations responsible 
for judicial training. 


Relationships between judges and defendants can 
make a difference as well. Offenders can be affected 
by the realization that judges are trying to help them 


and are concerned about their problems. The per-
sonal consideration that is frequently extended to the 
privileged defendant is a model for individualized 
treatment that should be offered to all defendants.


Judges can stimulate public discussions among court 
officials and the public based on the research find-
ings on race and court processing. For example, fol-
lowing a report from Northeastern University that 
minority suspects charged with drug offenses were 
more likely to be prosecuted on distribution charg-
es than white suspects in similar circumstances,63 a 
Boston judge convened a working group of police, 
prosecutors, and minority community leaders to 
determine whether the race of a defendant played a 
role in how drug cases were charged.


A case in 1998 demonstrates this point as well. 
When an African American man came before Judge 
Nancy Gertner convicted of “felon in possession of 
a firearm,” she gave him a sentence considerably un-
der the recommended sentencing guidelines. This 
decision was made after reviewing the offender’s 
prior offenses and noticing that they were largely 
nonviolent traffic offenses. Upon careful review of 
these priors, she determined that as a black man he 
was more likely to be stopped by police than a white 
individual in his position who engaged in the same 
behaviors would be.64 


Judges can also initiate studies of their jurisdic-
tion’s pretrial release and sentencing practices and 
respond to concerns about race with judicial edu-
cation programs that include courses designed to 
eliminate bias in pretrial release and sentencing. 
These programs can examine how unconscious bi-
ases may affect judges’ ability to deal equitably with 
all defendants. 
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B est    P ractices        :  J u venile       C o u rt


AGENCY: 	 Pima County Juvenile Court


CONTACT: 	 Marcia Rincón-Gallardo, DMC/JDAI Coordinator 


ADDRESS: 	 2225 East Ajo Way 
	 Tucson, AZ 85713


PHONE:	 (520) 740-4542


CONTACT:	 James Bell, Director, W. Haywood Burns Institute


ADDRESS: 	 180 Howard Street 
	 San Francisco, CA 94105


PHONE: 	 (415) 321-4100


INITIATIVE:	 Disproportionate Minority Contact/Juvenile  
	 Detention Alternative Initiatives 


GOAL: To address the disproportionate involvement of minority 
youths in the juvenile justice system and eliminate the inappropriate 
use of juvenile detention through community-based alternatives.


BEST PRACTICE: Collaborative action between system actors and 
community advocates to identify and track racial and ethnic dispari-
ties at every decision point in the system, create solutions, and moni-
tor progress toward reducing disparity.


DESCRIPTION: African American youth comprise three percent of 
the overall population in Pima County, but they comprise 10% of de-
tained youth. The Pima County Juvenile Court has engaged both the 
Annie E. Casey Foundation and the W. Haywood Burns Institute for 
assistance in reducing the detention population and in seeking solu-
tions to the problem of racial disparity in the juvenile justice system. 


A Disproportionate Minority Contact (DMC) executive committee formed 
in 2004 to involve juvenile court officials with other key system actors 
and community stakeholders. Members of the committee include law 
enforcement officers, prosecutors and defenders, the county board of 
supervisors, representatives from the child protection agency and local 
school districts, and leaders of local civil rights groups (e.g., NAACP, Tuc-
son Urban League, Chicanos for La Causa, and The Indian Center). 


The committee’s work includes collecting and analyzing data. Spe-
cifically, members developed a profile of the detention population, 
and created geocoded maps to identify specific communities from 
which a high proportion of minority youth are referred. Using ad-
ditional data from law enforcement agencies and behavioral health 
systems, the committee developed community asset maps to iden-
tify a matrix of available program services for at-risk youth in those 
areas. They created partnerships with local community residents and 
neighborhood organizations to design and implement specific strat-
egies for avoiding arrests and reducing reliance on detention through 


the appropriate use of community-based services and through local 
supervision. The committee meets monthly to review the most re-
cent data, develop strategies, and review progress.


The committee oversaw the revision of a risk assessment tool and 
currently monitors its use through reviewing quarterly reports they 
receive. These reports include detention statistics disaggregated by 
gender, race, and ethnicity. The reports also provide an analysis of the 
use of overrides by staff. Monthly statistical reports keep the executive 
committee informed about referrals to detention, detention population 
levels, and disposition outcomes (i.e., diversion, treatment, and com-
mitments to state juvenile corrections facilities), and highlight areas 
where remedial action is needed to correct racial and ethnic disparity.


Finally, the Tucson Urban League developed an evening reporting 
center that provides tutoring, job skills training and recreational 
opportunities for four hours each weeknight as an alternative to 
detention for youth who have violated the terms of their sentence 
to intensive supervision probation (ISP). The ultimate goal of the 
committee is to reduce racial disparity through the provision of effec-
tive services in the communities where they are most needed. Three 
Tucson neighborhoods have been targeted because they send the 
highest number of youth to detention. An evening support center is 
now being developed in one of the target neighborhoods for youth 
sentenced to traditional probation. 


The Tucson Police Department engaged the services of the Burns In-
stitute to assist with a self-assessment that will provide information 
about factors that affect decision making at the point of arrest.


IMPACT: The overall number of commitments to state confinement 
facilities for Tucson youth reduced 64% during the first three years of 
this initiative.  Since 2004, the number of juvenile detainees has fall-
en from a high of 173 to fewer than 80. While the actual percentages 
of youth of color have increased and remained persistent, the col-
laborative notes that the overall drop in detention means that many 
African American youth who would otherwise have been detained 
have been now diverted from detention.


MATERIALS AVAILABLE: Pima County Juvenile Court Center (July 
2007). Pima County Juvenile Court DMC/JDAI Annual Report. Pima 
County: Pima County Juvenile Court Center DMC/JDAI Initiative. 
Report available online: http://www.pcjcc.co.pima.az.us/jdai/
reports/2007-2008AnnualReportv5.pdf


Information about the Disproportionate Minority Contact/Juvenile 
Detention Alternative Initiative is available online: http://www.
pcjcc.pima.gov/jdai/jdai.htm.
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Research and Assessment on Disparity
With the assistance of other criminal justice per-•	
sonnel and representatives of minority commu-
nities, probation officials should carefully review 
their policies, practices, guidelines, and supervi-
sory systems to identify those factors that dictate 
the kinds of information they collect on defen-
dants, and the ways in which that information is 
interpreted in: 


Preparing presentence reports•	
Making sentencing recommendations•	
Seeking community-based services for potential •	
and current probationers
Monitoring and interpreting the behavior of •	
persons under supervision
Applying graduated sanctions to noncompliant •	
probationers
Initiating probation violation proceedings •	


Factors that have a negative impact on minority •	
defendants should be identified and modified to 
eliminate their contribution to racial disparity. 
Probation officials should analyze individual pre-•	
sentence reports to determine any patterns in 
style or language that suggest bias. If bias is pres-
ent, officials should make necessary adjustments 
to eliminate bias.


Reorient Probation Services toward  
a Community-Based Model


In order to reduce the social and cultural distance •	
between probation personnel and those whom they 
investigate and supervise, probation departments 
should decentralize their operations into the com-
munities where their caseloads are concentrated. 
Decentralized personnel should focus on developing •	
effective working relationships with local faith-based 
organizations, civic organizations, and social service 
agencies in minority neighborhoods to assist them 
in providing services to probationers, connecting 
local agencies with the courts to establish working 


relationships, and developing a range of graduated 
sanctions for noncompliant probationers.


Develop a Range of Sanctions for  
Non-Compliance


Assess the availability of required probation pro-•	
gramming (e.g., employment and substance abuse 
treatment) in minority areas. Where services are 
lacking, focus probation resources to respond ac-
cordingly.
Examine and improve policies and processes for •	
handling the probation decision so that it is based 
on objective assessments of risk. For probation 
violations, be sure that decisions are driven by 
structured guidelines which standardize responses 
to violations.


Develop and Utilize Objective Risk  
Management Assessments


Institute evidence-based, objective risk assess-•	
ments for probation officials to use to determine 
appropriate levels of supervision. Provide train-
ing on use of the assessments and monitor their 
implementation.
Evaluate the impact of these tools on a regular •	
basis to determine whether there are any unin-
tended racial disparities.


Promote Leadership Development
Develop affirmative action policies for the recruit-•	
ment, retaining, and advancement of minorities 
in probation departments.


Discussion
The objectives of probation agencies are in a period 
of transition today regarding the appropriate bal-
ance between enforcement/supervision and treat-
ment. Neither role can be carried out well without 
access to the full range of human services available 
in the community. One issue probation officers 


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Probation
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face, especially among minority populations who 
live in low-income areas, is an absence of viable 
community-based options for their probationers. 
The lack of resources and the need for more so-
phisticated policies to guide their use can lead to 
disparate treatment of minorities who are under 
probation supervision. In order to address the issue, 
policymakers should provide guidance on the crite-
ria which will be used to recommend services such 


as more structured drug treatment as a response to 
relapse rather than revocation; a stronger commit-
ment to accessing existing and new services in the 
areas of treatment, vocational training, education 
and employment can level out racial differences due 
to inaccessibility to services.


Supervising probation officers should use discretion 
properly when faced with assessment and classifi-


B est    P ractice       :  J u venile       P robation        


AGENCY: 	 Santa Cruz County Probation Department


CONTACT: 	 Judy Cox, Chief Probation Officer


ADDRESS: 	 P.O. Box 1812 
	 Santa Cruz, CA 95061-1812		


PHONE: 	 (831) 454-3800 


INITIATIVE:	 Juvenile Detention Alternatives Initiative


GOAL: To reduce the detention population and disparity in detention 
among Latino youth


BEST PRACTICE: Increasing the cultural competency of probation 
staff and partnering with community-based social service agencies 
to provide a more effective system of diversion from detention.


DESCRIPTION: With support from the Annie E. Casey Foundation’s 
Juvenile Detention Alternatives Initiative (JDAI), the Santa Cruz 
County Probation Department developed their Juvenile Detention 
Alternatives Initiative in 1992 to reduce unnecessary detention as a 
response to juvenile crime. The site has since been designated as a 
JDAI Model Site.


In partnership with the county’s Latino Strategic Planning Collab-
orative and the Latino Affairs Commission, a core working group of 
probation staff formulated a “Disproportionate Minority Confinement 
Checklist” of strategies to address the problem of overrepresentation 
of Latino youth. Acknowledging that there are many social and eco-
nomic factors that contribute to disparity, and that these are largely 
beyond the Commission’s control to change, they conducted internal 
audits and collected data to identify specific policies, procedures and 
programs within their sphere of control that were working against 
youth of color. 


They found that a lack of Spanish-speaking probation staff was im-
peding quick release of detained Latino youth to their families. Also, 
existing diversion programs did not provide culturally or linguistically 


appropriate interventions, which contributed to low rates of diver-
sion from detention and higher rates of problems encountered within 
alternatives to incarceration for Latino youth.  


Mapping key decision points and developing objective risk-based de-
tention criteria created an internal structure for reducing disparity. The 
objective screening process was designed to assure that only high-risk 
youth would be detained, and that alternative programs and proce-
dures would be used for those who were low- to medium-risk.


Adding new community-based diversion partners, increasing the 
number of bilingual staff at existing programs, and spreading a con-
tinuum of services to distant parts of the county helped to increase 
diversion from detention for Latino youth. A partnership was forged 
with, Barrios Unidos, a local organization that focuses on violence 
prevention and gang reduction, encourages parental involvement, 
and operates evening reporting centers for Latino youth, all of which 
can serve as alternatives to detention.


IMPACT: In 1997, court-aged Latino youth comprised 31% of the 
general population in Santa Cruz County, but made up 64% of de-
tained youth. By 2007, the number of Latino youth in the general 
population increased to 50%, but their proportion in detention was 
down to 55%. Between 1996 and 2007, the average daily number of 
detained youth fell from 51 to 23. The site continues to struggle with 
disparate rates of contact for minorities in comparison to nonminori-
ties, but is laudable in its acknowledgement of and commitment to 
achieving equal treatment for all youth regardless of background. 


MATERIALS AVAILABLE: Documents describing the Santa Cruz  
Juvenile Detention Alternatives Initiative available online: http://
sccounty01.co.santa-cruz.ca.us/prb/pdf/JDAI%202006/Table_
of_Contents.asp. 


Materials are also available on the JDAI website at: http://www.
jdaihelpdesk.org/Pages/SantaCruzCountyCA.aspx.
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cation decisions such as overrides, structuring the 
size and characteristics of caseloads, conducting su-
pervision and monitoring of probation officers, and 
making decisions regarding programming for pro-
bationers. In the absence of effective standards and 
supervisory accountability systems, these decisions 
are vulnerable to excessive subjectivity which could 
allow racial bias. 


Judges and probation officers should work with one 
another to develop pre-sentence investigation pro-
cesses that can better help judges with disposition, 
focusing on specific information such as substance 
abuse problems, mental health status, risk assess-
ment, and the availability of community-based 


treatment and service programs. 


One objective that is crucial to the role of probation 
agencies in developing approaches to reduce racial 
disparity is to gain the support and involvement of 
other agencies, organizations and the community 
that they serve. In essence, this involves engaging the 
community in its work to provide fair and racially 
sensitive services to offenders under supervision. The 
American Probation and Parole Association (APPA) 
adopted a national policy that encourages changes 
in the way that probation agencies function. This 
policy, called “Broken Windows Probation,” calls 
for the practice of inclusivity—both formally and 
informally—when probation administrators devel-


B est    P ractices        :  J u diciar      y  and    P robation      


AGENCY 1: 	 Judicial Branch of Arizona, Maricopa County 


CONTACT:	 Barbara Rodriguez Mundell,  
	 Presiding Judge of the Superior Court


ADDRESS:	 Downtown Phoenix Central Court Complex 
	 201 West Jefferson 
	 Phoenix, AZ 85003


PHONE: 	 (602) 506-6130


AGENCY 2: 	 Maricopa County Adult Probation Department


CONTACT:	 Barbara Broderick, Chief Probation Officer


ADDRESS:	 Downtown Justice Court Center 
	 620 W. Jackson Street 
	 Phoenix, AZ 85006


PHONE: 	 (602) 506-3871


INITIATIVE:	 Spanish-speaking DUI Court


GOAL: To close the gap in the deficiency in services available to 
the Spanish-speaking population and to offer improved treatment  
outcomes.


BEST PRACTICE: Research indicates that the most effective inter-
ventions target current factors that influence behavior, are aimed 
toward a specific offender population, and provide learning skills 
specific to their culture, thereby increasing community safety by re-
ducing recidivism.


DESCRIPTION: First established in 1998, the Driving Under the In-
fluence (DUI) Court is designed to reduce drinking and driving for 
people convicted on felony DUI charges and sentenced to probation. 
The DUI court judge, prosecutor, public defender, probation officer 
and treatment professional work as a team to assist the rehabilita-
tion of participants. Under the supervision of the adult probation 
department, participants meet with a DUI court judge at least once 
a month, attend support group meetings, enroll in substance abuse 
treatment, and participate in victim impact panels. 


Preliminary research findings suggest an overall effectiveness of the 
DUI court, with more than 80% of participants successfully complet-
ing their requirements and recidivating (defined as any new traffic-
related offense, including a DUI offense) at half the rate of a control 
group that was placed on standard probation. A Spanish-language 
version of the DUI court was established in 2002. Participants may 
choose the most appropriate DUI Court for their language needs, and 
translation technology is available for non-Spanish speakers who at-
tend the Spanish language sessions.


IMPACT: Outcome data for participants in Spanish-speaking DUI 
Court during 2004 show significant improvements over regular DUI 
court during the same period: 


10% increase in abstinence from alcohol;•	


36% increase in employment or education; and•	


200% increase in stability in permanent housing.•	


MATERIALS AVAILABLE: Contact the Maricopa County Adult  
Probation Department.
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op policies, initiate programs, develop supervision 
strategies and deliver services. This policy can help 
reduce racial disparity because the organizations 
which represent public opinion on the need to re-
duce disparity are involved in the process. The rec-
ommendations of the APPA include the following 
suggestions for local probation offices:66 


Create a system that has meaningful participation •	
for victims and the community;
Develop partnerships with neighborhood groups, •	
schools, businesses, and faith communities to 
bring offenders into an environment that has pro-
social supports and structure;
Establish cooperative partnerships among proba-•	
tion, law enforcement, and other criminal justice 
agencies that focus on public safety and the re-
lated issue of racial disparity;
Partner with human service, treatment, and non-•	
profit agencies to provide enhanced services to as-
sess, diagnose, treat, and supervise offenders; and, 
Create a comprehensive education campaign to •	
make citizens aware of public safety issues, the re-
lated issue of racial disparity, the steps being taken 
to address it, and communicating that their in-
volvement is needed and desired.
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Research and Assessment on Disparity
Given the predominantly minority composition •	
of the population in prisons and jails contrasted 
with the predominantly white composition of the 
custodial staff and managers in most institutions, 
sensitivity to perceived racial bias is especially criti-
cal in these institutions. Therefore, it is important 
that both staff and inmates in each institution are 
provided with the assurance that the issue of racial 
disparity in treatment is a concern to the adminis-
tration. Racially disparate treatment may exist in 
the form of accessibility to programming, health 
care, educational opportunities, and inmate jobs 
within the prison or jail. Other areas of disparate 
treatment may also be evident; research and as-
sessment of the system with a concentration on 
treatment by race will uncover these.


Toward that end, the administration should form 
a working group consisting of a representative 
from each department in the institution, as well as 
inmate representatives, to review all policies and 
practices to ensure that necessary steps are taken 
to address racially disparate treatment of inmates. 
To the extent that racially disparate treatment is 
observed, the administration should develop poli-
cies or practices that can achieve the institution’s 
objectives while reducing unwarranted disparities. 
The review should focus on at least the following 
key decisions affecting inmate life:


Inmate risk assessments and classification•	
Assessments of inmates’ alcohol and drug  •	
dependency
Assessments of inmates’ mental health needs•	
Inmate access to libraries, gyms, and other  •	
facilities in the institution
Inmate access to treatment for alcohol and •	
chemical dependency
Inmate access to physical and mental health  •	
services


Inmate access to religious and counseling services•	
Inmate access to educational and skill develop-•	
ment services
Inmate access to work and educational release •	
programs
Consideration of dietary and religious prefer-•	
ences in menu preparation
Development of rules for inmate behavior•	
Application of the disciplinary system to inmates•	
Inmate eligibility for parole•	
Inmate access to community services upon release.•	


Monitor Race Relations in Institutions
Establish a plan for the routine monitoring of •	
racial tensions between staff and inmates, and 
among various groups of inmates, and for regu-
lar presentation of programs designed to reduce 
these tensions.
Establish a plan for the routine monitoring of •	
gang formation and interracial hostilities among 
inmates. Hold regular interventions to discourage 
gang formation and defuse race-based hostilities.


Use Affirmative Action in Recruitment  
and Leadership


Develop affirmative action policies for the recruit-•	
ment, retention, and professional advancement of 
persons of color. Racially and ethnically diverse 
staff will ease racial tensions between staff and in-
mates and will improve system legitimacy.


Utilize Community Resources to  
Augment Services


Establish mechanisms that allow institutional staff •	
to collaborate with community-based groups, 
faith-based organizations, and social service agen-
cies from where substantial portions of the inmate 
population are drawn to facilitate better access to 
services once released, improved communication, 
and frequent interaction with family members. 


	 SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


	 Jail and Prison Custody
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B est    P ractices        :  P risons      


AGENCY: 	 Ohio Department of Rehabilitation and Correction


CONTACT: 	 Robert O.E. Keyes, Deputy Director,  
	 Office of Human Resources 


ADDRESS: 	 1050 Freeway Drive, North 
	 Columbus, Ohio 43229


PHONE: 	 (614) 752-1795


INITIATIVE:	 Erasing Racism in the Ohio Prison System


GOAL: To eliminate racism in the operations of the Ohio Department 
of Rehabilitation and Correction.


BEST PRACTICE: Leadership, commitment and dedication to ad-
dressing racial disparity in a state prison system through aggressive 
policy development, training, monitoring and reporting.


DESCRIPTION: Following a riot in the Ohio prison system in 1993 
that was in part driven by racial tensions, the Ohio Department of  
Rehabilitation and Correction (ODRC) made a commitment to elimi-
nate racism in all facets of its operations. The ODRC initiated aggres-
sive programs and policies aimed at reducing racial tension within 
the prisons while, at the same time, working toward an environment 
accepting of individuals with diverse backgrounds in race, culture, 
and religion. 


A variety of activities were pursued to reduce racial tensions in the 
prisons, including a monthly viewing of cultural awareness programs 
that highlighted a different culture each month; a self-esteem pro-
gram; a concert series which included performances by inmates and 
staff; spiritual retreats every six months led by prison ministries; and 
an annual cultural recognition day which featured a wide variety of 
inmate heritage, speakers, musicians and food.


Human resources strategies included minority recruitment with an 
emphasis on recruiting applicants willing to relocate to an institu-
tion in an area with a low minority population; the development of 
a broad recruitment network including the Urban League, NAACP, 
Human Services, Black Ministerial Alliance, and numerous commu-
nity action agencies and colleges; advertising statewide in Hispanic 
newspapers and radio stations; holding job fairs in urban centers; 
and implementing a centralized recruitment, assessment and selec-
tion process for all employees in order to eliminate bias and favorit-
ism in hiring.


The ODRC Bureau of Equal Employment Opportunity was redirected 
to investigate complaints of racial discrimination and to maintain 
statistics by race and sex for all areas of employment. Emphasis 


was placed on career development, mentoring, and cross training 
between employees with diverse professional backgrounds and has 
increased the use of minority businesses. 


The ODRC also increased the level of cultural diversity training. To 
assist new employees to become more tolerant of those who are 
different from them, the pre-service training covers a broad range 
of issues regarding race, gender, age, religion and disabilities. The 
training emphasizes improvements in efficiency and effectiveness  
in communication in dealing with fellow employees, as well as  
with inmates. 


Mandatory in-service training includes a short mandatory session on 
EEO-related topics, including sexual discrimination and discrimina-
tion based on the seven protected classes. 


Elective in-service course offerings include a 16-hour cultural di-
versity facilitator training course designed to prepare employees to 
facilitate training for their fellow employees. The elective communi-
cations instructor course includes a session about cultural sensitivity, 
including cross-cultural communication and the potential difficulties 
in such communications. The course also explains how the under-
standing of cultural, physical, gender, and age barriers assists with 
the communication process. 


IMPACT: In an institutional setting where 51% of inmates are mi-
norities, minority staff increased from 11% in 1982 to 20.6% in 
2008; minority representation in upper management has increased 
from 36% in 1997 to 37% in 2008. 


MATERIALS AVAILABLE: Anti-Defamation League (2003).  
Anti-Bias Training Resources: A Workplace of Difference Program. New 
York: Anti-Defamation League (2003). 


Ohio Department of Rehabilitation and Corrections (1997). Erasing 
Racism. Columbus: Ohio Department of Rehabilitation and Corrections. 


Wilkinson, R. & Unwin, T. (1999). Intolerance in Prison: A Recipe for 
Disaster. Corrections Today. Available online: http://www.drc.state.
oh.us/web/Articles/article49.htm
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With parole/reentry personnel, create as seam-•	
less a transition from prison to life after prison as 
possible so as to increase prospects for successful, 
law-abiding offender reintegration. Concentrate 
efforts in communities where released offenders 
are likely to relocate, and recognize that high mi-
nority areas are often deficient in essential services 
for those who are released. 


Assess Program Implementation
Although not specifically designed to reduce racial •	
disparity, a well-known instrument that is regularly 
utilized in institutional settings is the Correctional 
Program Assessment Inventory. This instrument 
was first developed in 1992 by two highly regarded 
criminologists, Paul Gendreau and Don Andrews, 
and continues to be used in institutions around the 
nation to measure the degree to which programs 
are being implemented as designed. It is a tool that 
can be used among others to ensure that programs 
are being used as they were intended and for all 
those who need them. The assessment inventory is 
guided by six principles: 


Program implementation•	
Client pre-service assessment•	
Program characteristics•	
Staff characteristics and practices•	
Evaluation and quality assurance•	
Other procedures, including record keeping, •	
ethical guidelines, program stability, and formal 
program oversight. 


Each component of the program is scored and a fi-
nal score indicates the fidelity of the program to its 
original intentions.67 


Discussion
Unbridled discretion among prison and jail staff and 
administrators can worsen racial disparity in institu-
tions. Jail and prison administrators should exam-
ine their use of discretion in areas of job and hous-
ing assignments, inmate disciplinary action, access 
to substance abuse and mental health treatment, 
educational opportunities, vocational training, strip 
and cell searches, and drug testing. Prison and jail 
administrators should institute evidence-based, race 
sensitive, objective, and validated guidelines. 


Some specific suggestions include:


Establish policies, procedures and reporting re-•	
quirements
Identify criteria for use of discretion, (e.g., drug •	
testing of specific prisoner)
Require supervisory review of grievance reports•	
Provide independent appeal or grievance proce-•	
dure
Identify both legal requirements and progressive •	
practices 
Access and utilize resources provided by profes-•	
sional associations, such as standards, accredita-
tion, and best practices
Develop a credible grievance process so that com-•	
plaints are monitored
Ensure that internal affairs investigators are sensi-•	
tive to racial dynamics within a facility and are 
themselves a diverse group to give credibility to 
investigations
Install video cameras where incidents frequently •	
occur
Insist on zero tolerance for acts of overt discrimi-•	
nation and intolerance. Racial tension creates a 
security risk for all.
Provide appropriate, high-quality, well-structured •	
cultural competency trainings to sensitize staff to 
racial issues


An absence of prison programming makes recidi-
vism much more likely upon release from prison or 
jail. There is ample evidence in the research literature 
that some programs are effective at rehabilitating 
offenders; these should be pursued vigorously and 
implemented wherever possible. The principles that 
guide much of the literature on what works should 
be prioritized as overarching goals of imprisonment.
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Research and Assessment of Disparity
Parole administrators should establish a working •	
group of parole commissioners, parole officers, su-
pervisors and managers, and parolee representatives 
to review policies and practices that influence:


Decisions regarding parole release•	
Development and imposition of the parole  •	
release plan and conditions
Monitoring of parolee compliance•	
Decisions to violate a parolee for non-compliance •	


The review should identify ways that these decisions 
may produce racially disparate results, and should 
be followed with developing appropriate corrective 
measures where appropriate. 


Parole authorities and reentry workers should care-•	
fully review revocation practices and construct a sys-
tem of graduated sanctions for responding to non-
compliance. At present, practitioners at this stage are 
often faced with the choice between ignoring non-
compliance and returning the parolee to prison. 
Parole authorities should establish protocols to •	
monitor and analyze parole violations processing, 
cross-referenced by race to determine if patterns 
of discrimination are apparent.
Paroling authorities should assess whether minor-•	
ities may require additional services to maintain 
compliance, including employment, substance 
abuse treatment, and others, and locate the re-
sources to respond accordingly.


Establish Working Relationships with  
Community-Based Organizations


Parole administrators and reentry supervisors •	
should establish and maintain working relation-
ships with faith-based organizations and public 
and private service organizations in communities 
in which significant numbers of released inmates 
reside. These organizations may then be actively 
involved in developing a release plan for persons 


about to be released, and subsequently in provid-
ing the necessary services to assist in successful 
reintegration.
Parole offices should be decentralized in these •	
communities so that there is frequent interac-
tion with the community. This will assist parole 
officers in learning about programming in the 
community and to become known by residents 
and program staff in the area as well. This will 
facilitate their efforts to involve the community in 
assisting released inmates in their adjustment.


Develop Relationships with other Criminal 
Justice Agencies


Encourage paroling authorities to interact on a •	
regular basis with prosecutors and judges on issues 
of race and racial disparity. Cross-system training 
opportunities should be identified and pursued.


Develop Race-Neutral Risk Management  
Assessments


Institute well-researched, structured, neutral and •	
objective assessments for risk management to de-
termine levels of supervision which are continu-
ally monitored. 


Assure Diversity of Leadership and Orientation
Appoint parole boards that are racially and cul-•	
turally diverse.
Provide racial and cultural competency training •	
for members of the parole board, parole officers, 
and supervisors. Encourage broad-based interac-
tion with the professional community and gen-
eral public on racial and ethnic concerns among 
newly released inmates.


Discussion
Parole agencies are under increased pressure to bal-
ance the political and public safety concerns of in-
mate release with the realities of prison crowding. 


SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


Parole and Reentry
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Within this context, attention must be paid to the 
allocation of resources to helping people when they 
come out of prison and back into the community. 


As expressed earlier in this manual, the War on 
Drugs has resulted in many drug addicts, especially 
minorities, being imprisoned for crimes commit-
ted to support their addiction. It can be argued that 
these individuals would have been better served 
through treatment; the high costs of prisons to state 
budgets could have been avoided as well. If these in-
dividuals are not provided with treatment in prison, 
they will be very likely to resume their old lifestyles 
upon release. The availability of substance abuse 
programming in minority communities should be 
improved to offset this reality.


Arrangements for transition from prison must 
address the poor adjustment skills that often ac-
company this phase and precipitate the return to 
prison. The Bureau of Justice Statistics reports that 
798,202 inmates were released to parole at yearend 
2006, 37% of whom were serving time for a drug 
offense.68 Participation in effective programming at 
this release point is a strong predictor of reoffend-
ing. Substance abuse programs are less accessible to 
minorities because they are not as readily available 
or affordable in their communities. Parole agencies 
and reentry workers should focus their efforts on 
funneling resources to where they are most needed.


Temporary housing (e.g., halfway houses or recov-
ery houses) for inmates nearing their release date can 
provide supervision and structure prior to the actual 
release to the community. These supportive and con-
trolled environments offer an opportunity to deal with 
issues that are often associated with return to prison 
such as drug or alcohol relapse and unemployment.


Similar to issues in probation and institutions, pa-
role officers’ discretion can lead to disparate treat-
ment, based inappropriately on an inmate’s race. 
Without standardized procedures for assessment, 
case levels, supervision and monitoring, decisions 
regarding which offender clients receive specific ser-
vices is subject to unchecked discretion.


Increasing the use of revocation without standardized 
graduated sanctions can lead to both greater use of 
incarceration and more racial and ethnic disparities.
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Policymakers, managers, practitioners, and line staff 
at each stage of the criminal justice system have a re-
sponsibility to assess and reduce unwarranted racial 
disparity. A systematic and comprehensive approach 
is critical if disparities are to be eliminated. 


Most decision points in the criminal justice system 
reflect input and actions from various actors in the 


system. For example, sentencing decisions reflect 
input and/or advocacy from a probation presen-
tence report, prosecutor, defense, and ultimately the 
judiciary. This means that a coordinated response is 
required. This response should pay special attention 
to the impact of decisions on unwarranted racial 
disparity. Moreover, because case outcomes depend 
on various figures within the system, progress in one 


 B est    P ractices        :  S tate     A g encies      


AGENCIES: 	 Delaware Criminal Justice Council 
	 Delaware Supreme Court


CONTACTS:	 Jim Kane, Executive Director, Criminal Justice Council


ADDRESS:	 Carvel State Office Building, 10th Floor 
	 820 N. French St. 
	 Wilmington, DE 19801


PHONE: 	 (302) 577-8693 	


INITIATIVE:	 Delaware Racial and Ethnic Fairness Summit


GOAL: To develop a broad-based approach to address the critical is-
sue of racial and ethnic fairness.


BEST PRACTICE: Involving the criminal justice system and the com-
munity, working together to identify problems and propose solutions 
designed to reduce unwarranted disparities


DESCRIPTION: In September 2007, the Delaware Criminal Justice 
Council and the Delaware Supreme Court cosponsored a conference 
that convened criminal justice and community leaders from across 
the state to focus on strategies for improving racial and ethnic fair-
ness in the state criminal and juvenile justice systems. More than 75 
key stakeholders participated in the summit, including leadership 
from state government, courts, corrections, law enforcement, pros-
ecution, defense, and community organizations. Presenters at the 
summit included national and state experts engaged in addressing 
racial fairness in the criminal justice and juvenile justice systems.


A key theme of the summit was that achieving racial and ethnic 
fairness is important for two reasons. The first reason is because 


democratic societies should strive to maximize fairness in all institu-
tions. Second, to the extent that the system is perceived as fair by 
all citizens, it will be better able to gain the trust and confidence 
of the public and thereby develop effective public safety initiatives. 
To achieve these goals, summit participants focused on developing 
recommendations designed to enhance fairness in the areas of data 
collection, training, resources, and policy development, including: 


Developing a comprehensive system to track all decision points •	
from arrest to disposition (including diversion) would aid in de-
veloping strategies to address unwarranted disparities;


Using the model for reporting disproportionate minority contact •	
(i.e., a relative rate index) in the juvenile system for the adult  
system as well;


Reviewing sentencing legislation for any unintended racial/ •	
ethnic effects;


Increasing hiring and retention of minorities; and•	


Enhancing diversity in leadership positions•	


IMPACT: The summit report was distributed to all attendees, all 
members of the Delaware Criminal Justice Council, and to all mem-
bers of the General Assembly. Recommendations are under review 
by the Council to determine applicability and feasibility within  
particular agencies or criminal justice components. 


MATERIALS AVAILABLE: Supreme Court of Delaware and Dela-
ware Criminal Justice Council (2008). Racial and Ethnic Fairness 
Summit Summary Report. Dover: Supreme Court of Delaware. Report 
available online: http://cjc.delaware.gov/PDF/Delaware%20
summit%20report%20111307.pdf 


SECTION IV: STRATEGIES FOR REDUCING RACIAL DISPARITY


Administrative Options
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stage can easily be counteracted by decisions made 
in another stage. For instance, law enforcement ef-
forts designed to reduce the use of racial profiling 
may be impeded by a mayoral prioritization of sup-
pressing the drug problem through mass arrests; 
suppression efforts frequently translate into increas-
ing arrests in minority communities. Coordination 
early on between the law enforcement agency and 
the mayor’s office in this example might serve to en-
sure that both are working in the same direction.


As a proactive measure, state lawmakers should 
consider adopting Racial Impact Statement poli-
cies, measures which require an assessment of the 
projected racial and ethnic impact of new policies 
prior to adoption. Such policies enable legislators 
to assess any unwarranted racial disparities that may 


result from new initiatives and to then consider 
whether alternative measures would accomplish the 
relevant public safety goals without exacerbating 
disparities. In 2008, Iowa and Connecticut became 
the first states to adopt such measures, and in Min-
nesota the Sentencing Guidelines Commission is 
utilizing a similar process developed internally (see 
Best Practices in this section).


Systemwide efforts to address racial disparities can 
include the following set of activities:


Data Collection and Analysis
Assess the degree to which racial disparity is evi-•	
dent at each stage of system.
Use forums such as community corrections •	
boards or criminal justice coordinating councils, 


B est    P ractices        :  S tate     S entencin        g  C ommission       


AGENCY: 	 Minnesota Sentencing Guidelines Commission


CONTACT: 	 Isabel Gomez, Executive Director


ADDRESS: 	 525 Park Street, Suite 220 
	 St. Paul, MN 55103


PHONE: 	 (651) 296-0144


INITIATIVE:	 Racial Impact Statements


GOAL: To better understand the issue of the racial impact associated 
with new legislative crime proposals and to convey it effectively to 
policymakers. 


BEST PRACTICE: Provision of objective information and data to in-
form and enrich discussions about the racial impact of crime policies 
and sentencing reform proposals. 


DESCRIPTION: For many years Minnesota has had the dubious dis-
tinction of being one of the leading states in the nation in regard 
to the persistent disparities between the number of people of color 
in the state’s population and the number in the prison population. 
Members of the Minnesota legislature have frequently expressed 
concern about the problem.


In 2006, staff at the Minnesota Sentencing Guidelines Commission 
created a collaborative with professors Kevin Reitz and Richard Frase 
at University of Minnesota Law School and with researchers at the 
Center on Race and Poverty and the State Court Administration to 
design a large-scale research effort to better understand the prob-


lem. Professor Reitz had proposed the introduction of racial impact 
statements in his initial work in 2002 to revise the American Law In-
stitute’s Model Penal Code for sentencing, and the commission began 
the practice of reporting the potential racial impact of new crime bills 
to the legislature during the 2007 legislative session. 


Initially, comments on racial disparity were added to legislative fiscal 
notes for bills that commission staff believed to have the potential for 
creating a disparate impact. More recently, a racial impact statement 
is sent to each bill’s author(s), the relevant committee chairs, and 
legislative staffers for consideration alongside the bill. 


Racial Impact Statements are not intended to be definitive com-
ments on whether a particular bill should be enacted. Rather, they 
present objective facts that explain how a proposed bill may affect 
some racial groups more than others. This is usually accomplished 
by examining the racial composition of the particular segment of 
state residents who are expected to be disproportionately affected 
by the legislation. This analysis informs consideration of alternatives 
that can enhance public safety without exacerbating racial disparity 
in the criminal justice system.


IMPACT: The development of racial impact statements is still evolv-
ing and it is therefore too soon to assess the overall impact on policy 
development. 


MATERIALS AVAILABLE: For more information about racial im-
pact statements, contact the Minnesota Sentencing Guidelines 
Commission. 
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B est    P ractices        :  S tate     C ommission          on   R acial      D isparities        


AGENCY: 	 Wisconsin Governor’s Office


CONTACT:	 Lindsey D. Draper, Commission Staff Director 


ADDRESS:	 Office of Justice Assistance 
	 1 South Pinckney Street, Suite 600 
	 Madison, WI 53702


 PHONE: 	 (608) 266-3323


INITIATIVE:	 Commission on Reducing Racial Disparities  
	 in the Wisconsin Justice System


GOAL: To determine whether racial disparity is present in the crimi-
nal justice system at any stage (from arrest to parole), and to recom-
mend strategies and solutions to reduce racial disparity.


BEST PRACTICE: Assess the degree to which disparity is evident at 
each stage of the criminal justice system.


DESCRIPTION: African Americans comprise just 6 percent of the 
overall population in Wisconsin, yet they comprise 43 percent of the 
state’s prison population. Spurred by concern about this, and at the 
urging of the legislature’s Black and Hispanic Caucus, Governor James 
Doyle, Jr. created a 24-member Commission on Reducing Racial Dis-
parities in the Wisconsin Justice System by executive order in March 
2007. The commission held informational meetings and public hear-
ings across the state and reviewed relevant research and documents 
submitted by a wide range of interested parties including citizens, 
policymakers, police, and prisoners.


While believing that some disparity is due to differences in involve-
ment in crime as well as social and economic factors which are exter-
nal to the criminal justice system, commission members concluded 
that racial disparity in the criminal justice system is a serious problem 
that should be addressed regardless of its cause. They determined 
that specific policies and practices, particularly in enforcement of 
the state’s drug laws, produce disparate impacts on people of color, 


most heavily on African Americans. They cited evidence that African 
Americans are more likely than whites to be sentenced to prison for 
similar drug offenses, particularly in less serious cases. They also 
found a high rate of disparity in probation revocations and parole.


The commission issued a report in February 2008 that included more 
than 50 specific recommendations. Among them are the following: 


Collect data on race and ethnicity at all points of the criminal jus-•	
tice system process;


Create a statewide process or entity to monitor and track progress •	
in resolving issues related to racial disparity;


Convene a conference of law enforcement executives to discuss •	
the problem of racial disparity, and highlight the risks associated 
with entering into the criminal justice system;


Adopt model prosecutorial guidelines designed to reduce racial •	
disparity;


Establish local community justice councils to develop community-•	
based solutions to low-level offenses;


Extend treatment oriented responses to crack cocaine users, who •	
are typically African American, as is now common practice with 
methamphetamine users, who are typically white; and


Establish a review process for discretionary decisions related  •	
to revocation.


IMPACT: Creation of Executive Order #251, Relating to the Findings 
of the Commission on Reducing Racial Disparities in the Wisconsin 
Justice System and the Creation of the Racial Disparities Oversight 
Commission. 


MATERIALS AVAILABLE: The commission’s report available  
online: www.EqualJustice.wi.gov. Executive Order #251 available 
online: http://www.wisgov.state.wi.us/journal_media_detail.
asp?locid=19&prid=3360


to examine the issue of racial disparity and pro-
vide opportunities to address it.
Advocate for increased funding for improvements •	
in data collection and management so that racial 
disparities can be discovered and monitored.


Collaborative Actions
Develop a framework for assessing which actors •	
have input at each decision point of the system.
Provide oversight and monitoring at each deci-•	


sion point of the system to examine, reduce, and 
monitor racial disparity.
Establish a strategy for reducing disparities at each •	
stage of the system. Clearly articulate objectives 
and set deadlines for completing them.
Collaborate with national and state organizations •	
to develop model codes, guidelines, and policies 
to reduce disparities.
Call for strong leadership to prioritize racial jus-•	
tice at each stage of the system.
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WHEREAS, people of color receive disparate treat-
ment in the criminal justice system throughout the 
nation and African-Americans and Hispanics consti-
tute a disproportionate percentage of incarcerated 
populations in Wisconsin; and


WHEREAS, the Commission on Reducing Racial  
Disparities in the Wisconsin Justice System (the 
“Commission”) was created to determine whether 
discrimination is built into the criminal justice system 
at each stage of the criminal justice continuum and 
to recommend strategies and solutions to reduce 
the racial disparity in the Wisconsin criminal justice  
system; and


WHEREAS, the Commission included representa-
tives from law enforcement, the legislature, the legal 
profession, the clergy, the judiciary, and the criminal 
justice system; and


WHEREAS, the Commission held information meet-
ings, conducted public hearings throughout the 
state, reviewed letters and other submissions from 
private citizens and politicians to law enforcement of-
ficers and prisoners, and studied the reports of similar 
commissions impaneled in other states; and


WHEREAS, the Commission submitted a final report 
on its findings and recommendations to the Gover-
nor; and


WHEREAS, Wisconsin residents can benefit from a 
comprehensive and coordinated strategy, based on 
the Commission’s final report, to reduce racial dispari-
ties within the criminal justice system;


NOW, THEREFORE, I, JIM DOYLE, Governor of  
the State of Wisconsin, by the authority vested in 
me by the Constitution and the laws of this State,  
do hereby:


1.	 Direct all state agencies with relevant informa-
tion and capability (such as the Office of Justice 
Assistance, Department of Transportation, and 
Department of Corrections) to develop reporting 
mechanisms to track traffic citation, arrest, charg-
ing, sentencing and revocation patterns by juris-
diction and race using processes such as those 
developed through the Wisconsin Justice Infor-
mation Sharing program (WIJIS) and the District 
Attorney IT PROTECT system; and


2.	 Direct the Office of Justice Assistance to collabo-
rate with the judiciary, the Department of Justice, 
appropriate law enforcement personnel, human 
services and educational personnel (including 
the technical colleges throughout the state) to 
develop curricula for professional training in each 
discipline that addresses factors contributing to 
racial disparity consistent with the Commission’s 
recommendations; and


3.	 Direct the Department of Corrections to maintain 
and expand re-entry programs to assist inmates in 
successfully returning to their communities, which 
shall include:


a.	Ensuring that inmates eligible for driver’s licens-
es be given the opportunity to work towards 
obtaining or reinstating a license, or


b.	In situations where a driver’s license is not avail-
able, ensuring a valid state identification card is 
made available; and


c.	Developing a protocol for the provision of court-
ordered and inmate-specific treatment needs, 
particularly in the areas of alcohol and other 
drug abuse and mental health services; and


4.	 Direct the Department of Corrections to develop 
and implement a mentoring plan for inmates, 


Executive Order #251


Implement a zero tolerance policy on race-based •	
decision making among key system actors. 
Arrive at system-wide consensus that discretion is •	


a professional judgment that should be transpar-
ent and should be reviewed regularly to ensure 
that misuse is avoided.
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which shall include:


a.	Eliminating unnecessary barriers that prevent 
persons mentoring inmates during incarcera-
tion from continuing to mentor the inmates 
after they have been released, and 


b.	Developing a collaboration with the commu-
nity and faith-based organizations to facilitate 
successful behavioral modification, rehabilita-
tion, and community re-entry; and


5.	 Direct the Department of Corrections to maintain 
and expand the following measures with regard 
to probation and parole revocation:


a.	Establish a process of review and reporting on 
the level of discretion probation and parole 
agents have in initiating revocation proceed-
ings; and


b.	Review and consider intermediate sanctions 
and alternatives to revocation or incarceration 
in cases where discipline is necessary, but pub-
lic interest and safety is best served at the com-
munity level (such as electronic monitoring, 
transitional living beds, etc.); and 


6.	 Direct the Department of Corrections to imple-
ment the following measures with regard to pris-
on discipline:


a.	Review the prison discipline system and the use 
of extension of inmates’ mandatory release date 
as a sanction; and 


b.	Create a computerized system to better main-
tain the records of issuance and adjudication of 
major conduct reports; and 


7.	 Direct the Office of Justice Assistance to conduct 
a study on prosecutorial discretion, similar to 
its Race and Sentencing study, giving particular  
attention to the role of criminal history; and


8.	 Create the Racial Disparities Oversight Commis-
sion; and 


9.	 Direct the Racial Disparities Oversight Commis-
sion to exercise oversight and advocacy concern-


ing programs and policies to reduce disparate 
treatment of people of color across the spectrum 
of the criminal justice system; and 


10.	 Provide that the members of the Racial Dispari-
ties Oversight Commission shall be appointed  
by the Governor to serve at the pleasure of the 
Governor; and


11.	 Provide that the members of the Racial Dispari-
ties Oversight Commission will be comprised of 
no more than four (4) members including rep-
resentatives from law enforcement, the legal 
profession, the judiciary, and the criminal justice  
system; and 


12.	 Provide that there will be one chairperson of the 
Racial Disparities Oversight Commission desig-
nated by the Governor from among the Racial 
Disparities Oversight Commission’s membership; 
and 


13.	 Provide that the Racial Disparities Oversight  
Commission shall meet as necessary, but not less 
than two (2) times per year.


IN TESTIMONY WHEREOF, I have hereunto set my 
hand and caused the Great Seal of the State of  
Wisconsin to be affixed. Done at the Capitol in the 
City of Madison this thirteenth day of May in the 
year two thousand eight.


JIM DOYLE


Governor


By the Governor:


___________________


DOUGLAS LA FOLLETTE


Secretary of State
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R ace-based differences in individual treatment 
are some of the most difficult challenges in 
American society today, and these are par-


ticularly apparent in the arena of criminal justice. 
Racial disparity in the criminal justice system is 
widespread and its perpetuation threatens to chal-
lenge the principle that our criminal justice system 
is fair, effective and just. 


If the criminal justice system is to be viewed as 
fair, it needs the support and cooperation of the 
public. The perception or existence of racial bias 
or unwarranted racial disparities reduces public 
confidence in the system, which will in turn affect 
public safety outcomes.


Criminal justice practitioners cannot eliminate all 
disparities from the system alone. The high rates of 
minority involvement in the system reflect a com-
plex set of social, economic, and community prob-
lems; in many respects, minority overrepresentation 
in the criminal justice system is the end result of 
disparate treatment in other areas, such as equal 
access to education, jobs, sustainable income, and 
affordable housing. Criminal justice practitioners 
might view themselves as being in the unfortunate 
position of being responsible for repairing racial 
differences over which they have little control. We 
hope this manual offers feasible solutions through 
describing ways by which practitioners can address 
bias at various points in the system. We advocate for 
a systematic, holistic approach which considers the 
long-term impact of decisions on the racial com-
position of the criminal justice system. This should 
involve the use of resources, professionally informed 
discretion, leadership, accountability, public in-


volvement, and coordination among many partici-
pants in the system. 


Policymakers should remain involved and informed 
about evolving best practices to eliminate the prac-
tice of disparate treatment of persons of color within 
the criminal justice system. Moreover, policymakers 
can advocate for reform through sponsoring legisla-
tion that remedies racial and ethnic disparity in the 
criminal justice system. 


Practitioners, policymakers, academics and advo-
cates in the criminal justice field have a duty to chal-
lenge themselves to lead a national conversation on 
the role of race in crime and punishment. If jurisdic-
tions can accomplish this successfully, we can expect 
to see other fields follow suit. This would be an im-
portant step toward addressing the racial disparity 
that permeates our society.


	 Conclusion
	


C
O


N
C


L
U


S
IO


N


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000234







63


T
H


E
 S


E
N


T
E


N
C


IN
G


 P
R


O
J


E
C


T
 B


O
A


R
D


 O
F


 D
IR


E
C


T
O


R
S


PRESIDENT


The Honorable Renee Cardwell Hughes  
First Judicial District of Pennsylvania,  
Court of Common Pleas


VICE PRESIDENT


Marsha Weissman 
Center for Community Alternatives


SECRETARY


Angela Jordan Davis 
American University Washington College of Law


TREASURER


Robert L. Weiss 


MEMBERS


Devon Brown 
District of Columbia Department of Corrections


Frederick A. Davie 
Public/Private Ventures


John Irwin 
San Francisco State University


Laura W. Murphy 
Laura W. Murphy, LLC


Randolph N. Stone  
University of Chicago Law School


Affiliations for identification only


The Sentencing Project Board of Directors


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000235







64


	 Endnotes


Mauer, M. (2006). 1.	 Race to Incarcerate. 2nd Ed. New York: 
The New Press, p. 13. 


Throughout this manual, we use terms such as “racial groups” 2.	
and “minorities” interchangeably, with an understanding that 
many, but not necessarily all, of the dynamics of the criminal 
justice system apply to various racial and ethnic groups. 


Leinfelt, F. H. (2006). Racial Influences on the Likelihood 3.	
of Police Searches and Search Hits: A Longitudinal Analy-
sis from an American Midwestern City. Police Journal, 
79(3): 238–257.


Office of Justice Systems Analysis (1995). 4.	 Disparities in 
Processing Felony Arrests in New York State: 1990–1992,  
Office of Justice Systems Analysis, New York State Division 
of Criminal Justice Services.


Sabol, W. J., and Couture, H. (2008). 5.	 Prison Inmates at Mid-
year 2007. Washington, D.C. Bureau of Justice Statistics.


U.S. Census Bureau (2007). 6.	 2006 American Community 
Survey. Available online at: http://www.census.gov/acs/
www/index.html.


Sabol and Couture, op. cit.7.	


U.S. Census Bureau, op. cit.8.	


Bonczar, T. P. (2003). 9.	 Prevalence of Imprisonment in the 
U.S. Population, 1974–2001. Washington, D.C.: Bureau 
of Justice Statistics.


Snyder, H. (2006). 10.	 Juvenile Arrests 2004. OJJDP Bulletin: 
Washington, D.C.: National Disproportionate Minority 
Contact Databook. 


Federal Bureau of Investigation (2007). 11.	 Crime in the Unit-
ed States, 2006. Washington, D.C. 


Spohn, C. (2001). Thirty Years of Sentencing Reform: 12.	
The Quest for a Racially Neutral Sentencing Process. In 
W. Reed & L. Winterfield (Eds.), Criminal Justice 2000 
(Vol. 3, pp. 566). Washington, D.C.: National Institute 
of Justice.


King, R. (2008). 13.	 Disparity by Geography: The War on Drug 
in America’s Cities. Washington, D.C.: The Sentencing 
Project.


Substance Abuse and Mental Health Services Administra-14.	
tion (2007). Results from the 2006 National Survey on Drug 
Use and Health: National Findings. Rockville: Office of Ap-
plied Studies, NSDUH Series H-32, DHHS Publication 
No. SMA 07-4293.


Federal Bureau of Investigation, op. cit.15.	


Sabol, W. J., Couture, H., and Harrison, P. (2007). 16.	 Prisoners 
in 2006. Washington, D.C.: Bureau of Justice Statistics. 


Ibid.17.	


Poe-Yamagata, E. and Jones, M. A. (2000). 18.	 And Justice for 
Some: Differential Treatment of Minority Youth in the Justice 
System. Washington, D.C.: Building Blocks for Youth.


Spohn, C., and Holleran, D. (2000). The Imprisonment 19.	
Penalty Paid by Young, Unemployed Black and Hispanic 
Male Offenders. Criminology, (38)1: 281–306.


See, for example, Delbert Elliot (1994). Serious Violent 20.	
Offenders: Onset, Developmental Course, and Termina-
tion—The American Society of Criminology 1993 Presi-
dential Address. Criminology, 32(1): 1–22.


Justice Policy Institute (2002). 21.	 Reducing Disproportionate 
Minority Confinement: The Multnomah County, Oregon Suc-
cess Story and its Implications. Washington, D.C.


Tonry, M. (1995). 22.	 Malign Neglect: Race, Crime, and Pun-
ishment in America. New York: Oxford University Press.


Mumola, C. J., and Karberg, J. C. (2006). 23.	 Drug Use and 
Dependence, State and Federal Prisoners, 2004. Washington, 
D.C., Bureau of Justice Statistics. 


Karberg, J. C., and James, D. (2005). 24.	 Substance Abuse De-
pendence, Abuse, and Treatment of Jail Inmates. Washington, 
D.C.: Bureau of Justice Statistics.


Kovandzic, T. V., Sloan, J. J., and Vieraitis, L. M. (2004). 25.	
‘Striking out’ As Crime Reduction Policy: The Impact of 
‘Three Strikes’ Laws on Crime Rates in U.S. Cities. Justice 
Quarterly, 21(2): 207–239.


Glaze, L. E., and Bonczar, T. P. (2007). 26.	 Probation and Pa-
role in the United States, 2006. Washington, D.C.: Bureau 
of Justice Statistics. 


For a detailed discussion of racial impact statements, please 27.	
see: Mauer, M. (2007). Racial Impact Statements as a 
Means of Reducing Unwarranted Sentencing Disparities. 
Ohio State Journal of Criminal Law, 5(1): 19–46.


Greene, J. (2007). Make Police Oversight Independent 28.	
and Transparent. Criminology and Public Policy, 4(6): 747–
754.


Shah, S., Rahman, I., and Khashu, A. (2007). 29.	 Overcom-
ing Language Barriers: Solutions for Law Enforcement. New 
York: Vera Institute of Justice.


Mastrofski, S., Resig, M. D., and McCluskey, J. D. (2002). 30.	
Police Disrespect toward the Public: An Encounter-Based 
Analysis. Criminology 40(3): 519–522.


Engel, R. S., and Calnon, J. M. (2004). Examining the In-31.	
fluence of Drivers’ Characteristics during Traffic Stops with 
the Police: Results from a National Survey. Justice Quarterly 
(21)1: 49–90.


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000236







65


E
N


D
N


O
T


E
S


Alpert, G. (2007). Eliminate Race as the Only Reason for 32.	
Police-Citizen Encounters. Criminology and Public Policy, 
6 (4): 671–678.


Meehan, A. J., and Ponder, M. C. (2002). Race and Place: 33.	
The Ecology of Racial Profiling African American Motor-
ists. Justice Quarterly (19)3: 399–430.


Reitzel, J. D., Rice, S. K., and Piquero, A. (2004). Lines and 34.	
Shadows: Perceptions of Racial Profiling and the Hispanic 
Experience. Journal of Criminal Justice (32): 607–616.


Patterson, E. B., and Lynch, M. J. (1991). Bias in Formal 35.	
Bail Proceedings. In M. J. Lynch and E. B. Patterson (Eds.) 
Race and Criminal Justice. New York: Harrow and Heston.


Bridges, G., and Steen, S. (1998). Racial Disparities in Of-36.	
ficial Assessments of Juvenile Offenders: Attributional Ste-
reotypes as Mediating Mechanisms of Juvenile Offenders. 
American Sociological Review, 63: 554–571.


Human Rights Watch/Amnesty International (2005). 37.	 The 
Rest of Their Lives: Life without Parole for Child Offenders in 
the United States. New York.


Glaze and Bonczar, op. cit.38.	


Ibid.39.	


Graham, S., and Lowery, B. (2004). Priming Unconscious 40.	
Racial Stereotypes about Adolescent Offenders. Law and 
Human Behavior, 28(5): 483–504.


Wisconsin Office of Justice Assistance (2008). 41.	 Commission 
on Reducing Racial Disparities in the Wisconsin Justice System 
Final Report. Madison: Author.


Petersilia, J. (1997). Diverting Nonviolent Prisoners to 42.	
Intermediate Sanctions: The Impact on California’s Prison 
Admissions and Corrections Costs. Correctional Manage-
ment Quarterly (1): 8.


Mauer, (2006) op. cit. 43.	


Cullen, F., and Vose, B. A. (2007). Public Support for Early 44.	
Intervention: Is Child Saving a ‘Habit of the Heart’? Vic-
tims and Offenders 2(2): 109–124.


Sabol, W. J., Minton, T. D., and Harrison, P. M. (2007). 45.	
Prison and Jail Inmates at Midyear 2006. Washington, 
D.C.: Bureau of Justice Statistics.


U.S. Census Bureau, op. cit. 46.	


James, D. J. and Glaze, L. E. (2006). 47.	 Mental Health Prob-
lems of Prison and Jail Inmates. Washington, D.C.: Bureau 
of Justice Statistics. 


Mumula, and Karberg, op. cit.48.	


Paradis, C. M., Horn, L., Yang, C. M., and O’Rourke, T. 49.	
(1999). Ethnic Differences in Assessment of Treatment  
of Affective Disorders in a Jail Population. Journal of  
Offender Rehabilitation (28)3/4, 23–32.


Human Rights Watch (2003). 50.	 Ill Equipped: U.S. Pris-
ons and Offenders with Mental Illness. Washington, D.C.:  
Author.


Johnson v. California51.	  (03-636) 543 U.S. 499 (2005).


Glaze and Bonczar, op. cit.52.	


Hughes, T. A., Wilson, J., and Beck, A. (2001). 53.	 Trends in 
State Parole, 1990–2000. Washington, D.C.: Bureau of 
Justice Statistics. As of 2000, 20 states had abolished dis-
cretionary parole for some or all offenses. 


Steen, C. and Opsal, T. (2007). Punishment on the Install-54.	
ment plan: Individual-Level Predictors of Parole Revoca-
tion in Four States. The Prison Journal (87)3: 344–366.


For more information on the NAPSA standards, please 55.	
visit the following website: http://www.dcjs.virginia.gov/
corrections/pretrial/napsaStandards2004.pdf.


Visit the American Bar Association website at: www.aba-56.	
net.org, and the National District Attorneys Association 
website at: http://www.ndaa.org/ for more information on 
standards.


Crutchfield, R., Weis, J. G., Engen, R. L., & Gainey, R. 57.	
(1995). Racial and Ethnic Disparities in the Prosecution of 
Felony Cases in King County: Washington. Olympia, WA: 
Administrator for the Courts. 


ABA Standards for Criminal Justice58.	  6-3.5 (2d ed. 1980 & 
Supp. 1986)


US v Robertson59.	 , 29F. Supp. 2d 567, 570 (D. Minn., 1998)


ABA Standards for Criminal Justice60.	  15-2.4 (3d ed. 1996)


Ibid., 15-2.8.61.	


For example, the Pennsylvania Supreme Court has “the 62.	
power to prescribe general rules of governing practice, 
procedure and the supervision of all officers of the judicial 
branch…” Pennsylvania Constitution Article 5, Section 
10.


Keough, R. (2000). The Color of Justice. 63.	 Commonwealth. 
Dorchester: Massachusetts District Court. 


Mauer, (2006) op. cit.64.	


Greene, J., Pranis, K., and Ziedenberg, J. (2006) 65.	 Dispar-
ity by Design: How Drug-Free Zone Laws Impact Racial 
Disparity—and Fail to Protect Youth. Washington, DC: The 
Justice Policy Institute, p. 16.


Center for Civic Innovation at the Manhattan Institute 66.	
(1999). ‘Broken Windows’ Probation: The Next Step in Fight-
ing Crime. New York: The Manhattan Institute: Report 
available online at: www.manhattan-institute.org. 


Gendreau, P. and Andrews, D. (1994). 67.	 The Correctional 
Program Assessment Inventory. Saint John: University of 
New Brunswick.


Glaze and Bonczar, op. cit.68.	


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000237







66


	
B


IB
L


IO
G


R
A


P
H


Y
	 Bibliography


Blumstein, A. (1993). Racial Disproportionality of U.S. Prison 
Populations Revisited. 64 University of Colorado Law Review 3.


Cole, D. (1999) No Equal Justice: Race and Class in the Ameri-
can Criminal Justice System. New York: The New Press.


Davis, A. J. (2007). Arbitrary Justice: The Power of the American 
Prosecutor. Oxford: Oxford University Press. 


Harris, D. A. (1997). ‘Driving while Black’ and All Other Traf-
fic Offenses: The Supreme Court and Pretextual Traffic Stops. 
87 Journal of Criminal Law and Criminology 544. 


_____ (1999). The Stories, the Statistics, and the Law: Why 
‘Driving while Black’ Matters. 84 Minnesota. Law Review 265.


Kennedy, R. (1997). Race, Crime, and the Law. New York:  
Pantheon.


Mann, C. R. (1993). Unequal Justice. Bloomington: Indiana 
University Press.


Mauer, M. (2006). Race to Incarcerate. (2nd Ed.) New York: 
The New Press.


Mauer, M. and Chesney-Lind, M. (2002). Invisible Punish-
ment: The Collateral Consequences of Mass Imprisonment. New 
York: The New Press.


McElroy, J.E., Cosgrove, C. and Sadd, S. (1993). Community  
Policing: The CPOP in New York. Thousand Oaks: Sage  
Publications.


Miller, J. G. (1996). Search and Destroy: African American Males 
in the Criminal Justice System. Cambridge: Cambridge Univer-
sity Press.


Nelson, J. F. (1995). Disparities in Processing Felony Arrests in 
New York State, 1990–1992. Albany: Division of Criminal Jus-
tice Services.


Petersilia, J. (2003). When Prisoners Come Home: Parole and 
Prisoner Reentry. Oxford: Oxford University Press.


Thompson, A. (2008). Releasing Prisoners, Redeeming Commu-
nities: Reentry, Race and Politics. New York: New York Univer-
sity Press.


Tonry, M. (1995). Malign Neglect: Race, Crime, and Punishment 
in America. New York: Oxford University Press.


Travis, J. (2005). But They All Come Back: Facing the Challenges 
of Prisoner Reentry. Washington, D.C.: The Urban Institute 
Press.


United States Sentencing Commission (1995). Special Report 
to Congress: Cocaine and Federal Sentencing Policy. Washington, 
D.C.: Author.


Walker, S., Spohn, C., and DeLone, M. (1996). The Color of 
Justice. Belmont: Wadsworth.


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000238







The Sentencing Project 
514 10th Street NW, Suite 1000 


Washington, DC 20004 


(202) 628-0871 


www.sentencingproject.org


OCDA PRA RECORDS_ACLU RACIAL JUSTICE_OCT 2021_000239












REPLY TO: ORANGE COUNTY DISTRICT ATTORNEY’S OFFICE       WEB PAGE: http://orangecountyda.org/ 
 
 
 MAIN OFFICE  NORTH OFFICE  WEST OFFICE   HARBOR OFFICE  JUVENILE OFFICE  CENTRAL OFFICE 
300 N. FLOWER ST. 1275 N. BERKELEY AVE. 8141 13TH STREET 4601 JAMBOREE RD. 341 CITY DRIVE SOUTH 300 N. FLOWER ST. 
SANTA ANA, CA 92703 FULLERTON, CA 92832 WESTMINSTER, CA 92683 NEWPORT BEACH, CA 92660 ORANGE, CA 92868 SANTA ANA, CA 92703 
PO. BOX 808 (92702) (714) 773-4480 (714) 896-7261 (949) 476-4650 (714) 935-7624 PO. BOX 808 (92702) 
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Via Email Transmission: praresponse@braunhagey.com 
 
 
 
August 19, 2021 
 
 
 
Ellen Leonida, Esq. 
BraunHagey & Borden LLP 
351 California Street, 10th Floor 
San Francisco, CA 94104 
praresponse@braunhagey.com  
 
 
Dear Ms. Leonida,  
 
I am the designated representative of the Orange County District Attorney’s Office (“OCDA”) 
assigned to handle your California Public Records Act (Gov. Code § 6250 et.seq.) request (the 
“Request”) that is dated July 23, 2021, received by our office on July 26, 2021, and that I previously 
replied to on August 5, 2021.  In compliance with Government Code § 6253, This letter constitutes 
our formal response, which is made within that statutorily required time, to your public record 
demand.  We will produce what records we have as of the date of this response.  We continue to 
search for additional responsive records, and will make responsive non-exempt records available 
to you on a continuous rolling basis until complete.  Nothing in this response should be construed 
as a representation that the OCDA has additional records, or that such records (if they exist) are 
subject to public disclosure. 
 
In the Request, you also reference a May 13, 2019 and a July 29, 2019 Public Records Act request 
to this office. and request additional records for the time-period 2015 to Present.  Please find below 
your requests and our responses to those requests: 
 
Request No. 1: We are interpreting this request to be for the following data for the years 2019-
2021 as stated in Request number 1 from the May 13, 2019 Public Records Act request to this 
office: 
 
“Records of prosecution data within your possession for calendar year 2017 and 2018, including 
but not limited to, 
 
a. Unique identifiers for each person, charges, and outcomes for all minors (any persons under 
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the age of 18) prosecuted directly in adult court in Orange County (adult court is defined as a 
court of criminal jurisdiction) (otherwise known as “pipeline” or “direct file” cases) under Welfare 
and Institutions Code section 707.   
 
i. Unique identifiers for each person, charges, and outcomes for all minors prosecuted in 


adult court in Orange County after any one of the following: 
 
1. a judicial certification to adult court following a juvenile transfer hearing under the 


newly amended Welfare and Institutions Code section 707 subsection (a); 
2. a juvenile defendant’s waiver of transfer hearing or stipulation to adult court following 


the District Attorney’s motion to transfer to adult court. 
 


b. Unique case identifiers, charges, and outcomes for all minors prosecuted in juvenile court in 
County, including, but not limited to demographic data, charges filed, and case outcomes during 
the calendar year of 2017 and 2018. 
 


c. Unique case identifiers, charges, and outcomes (including diversion) of all misdemeanor 
charges for minors and adults in Orange County. 


 
d. Unique case identifiers, charges, enhancements and outcomes (including diversion) of all 


felony charges for minors and adults in Orange County.” [Emphasis added] 
 
Response:  In this request, you have requested more than 2 years of records of prosecution data 
of all misdemeanor and felony charges from this agency under the California Public Records Act. 
 
Your request calls for a compilation of information not existing within the Orange County District 
Attorney’s Office. The Public Records Act applies to existing records and does not require a public 
agency to create a record that does not exist. (Gov. Code § 6252 (e) and (f); Sander v. State Bar of 
California (2013) 58 Cal. 4th 300.) 
 
Your request is overbroad and unduly burdensome. “[A] request which compels the production of a 
huge volume of material may be objectionable as unduly burdensome.” (California First 
Amendment Coal. v. Superior Court (1998) 67 Cal.App.4th 159) Additionally, any compilation of the 
requested data is unreasonable in light of the volume of the requested data, programming needed 
to extract it and the public interest served by disclosure of such records. The term “public interest” 
encompasses “public concern and the cost and efficiency of government.” (North County Parents 
Org. v. Dep’t of Education (1994) 23 Cal.App.4th 144, 152; County of Los Angeles v. Superior 
Court (1993) 18 Cal.App.4th 588, 600-601; Bertoli v. City of Sebastopol (2015) 233 Cal.App.4th 
353.) The Public Records Act is to be interpreted through the lens of reasonableness noting the 
“press of business of public agencies, particularly in these difficult fiscal times.” (Fredericks v. 
Superior Court (2015) 233 Cal.App.4th 209, 229.) 
 
Finally, please note that you have requested records of data of minors charged in juvenile court. 
Records of this data is exempt from disclosure pursuant to Government Code section 6254, 
subsection (k); specifically Welfare & Institutions Code section 827 and cannot be disclosed 
without a court order. 
 
Request No. 2:  We are interpreting this request to be for the following records for the years 2019-
2021 as stated in Request number 2 for the May 13, 2019 Public Records Act request to this office: 
 
“All documents and records related to all diversion programs offered or used by the DA’s office, 
how many people utilized those programs, demographics of those people, the charges they were 







 


facing, outcomes of those cases, requirements for completing diversion, and any charges or costs 
associated with those diversion programs for calendar years 2017 and 2018.” 
 
Response:  We have identified records responsive to your request for “documents and records 
related to all diversion programs offered or used by the DA’s office” that will be disclosed with this 
response. 
 
Your request for “how many people utilized those programs, demographics of those people, the 
charges they were facing, outcomes of those cases, requirements for completing diversion, and 
any charges or costs associated with those diversion programs” calls for a compilation of 
information not existing within the Orange County District Attorney’s Office. The Public Records Act 
applies to existing records and does not require a public agency to create a record that does not 
exist. (Gov. Code § 6252 (e) and (f); Sander v. State Bar of California (2013) 58 Cal. 4th 300.) 
 
Request No. 3: We are interpreting this request to be for the following records for the years 2019-
2021 as stated in Request number 3 for the May 13, 2019 Public Records Act request to this office: 
 
“All records relating to how many parole hearings the office attended, how many hearings your 
office opposed, and how many parole hearings when the next of kin took no position in the 
calendar years of 2017 and 2018.” 
 
Response:  A representative from our office attended the following number of parole hearings for 
the years listed. 
 
2019: 227 hearings 
2020: 265 hearings 
2021: 162 hearings (as of July 27, 2021) 
 
Your request for “how many hearings your office opposed, and how many parole hearings when 
the next of kin took no position” calls for a compilation of information not existing within the Orange 
County District Attorney’s Office. The Public Records Act applies to existing records and does not 
require a public agency to create a record that does not exist. (Gov. Code § 6252 (e) and (f); 
Sander v. State Bar of California (2013) 58 Cal. 4th 300.) 
 
Request No. 4: We are interpreting this request to be for the following data for the years 2019-
2021 as stated in Request number 4 for the May 13, 2019 Public Records Act request to this office: 
 
“Copies of all office policies, including but not limited to policies regarding the death penalty and 
when its sought, charging and plea deal offer policies, pardons and commutations, etc. Request #3 
is not limited to calendar year 2017 and 2018.  
 
Response:  Internal office policies are exempt from disclosure under the attorney work product 
privilege and the deliberative process privilege. “Any writing that reflects an attorney’s impressions, 
conclusions, opinions, or legal research or theories shall not be discoverable under any 
circumstances.” (Code Civ. Proc. § 2018.030 (a) and Gov. Code § 6254 (k).) The core work 
product privilege is not limited to writings made in preparation for litigation, but also to protected 
writings not made in preparation for trial. (Rumac, Inc. v. Bottomley (1983) 143 Cal.App.3d 810.) 
The deliberative process exemption protects from disclosure records reflecting the thought 
processes or “deliberative thought” of elected officials and employees of a government agency, 
whose responsibility it is to decide how prosecutors should proceed given various circumstances. 
(Gov. Code § 6255, subd. (a); California First Amendment Coalition v. Superior Court (1998) 67 







Cal.App.4th 159, 170.) Disclosing such materials would expose the District Attorney’s decision 
making process in such a way as to discourage candid discussion within the office and thereby 
undermine the District Attorney’s ability to ensure the fair administration of justice. The public 
interest in nondisclosure, that is, the interest in ensuring that those who are involved in formulating 
such policies and directions have the freedom to engage in open dialogue, debate and deliberation 
with other attorneys in order to create effective and efficient policies and procedures, clearly 
outweighs the interest of the public in disclosing those thought processes. (Times Mirror Co. v. 
Superior Court (1991) 53 Cal.3d 1325; Rogers v. Superior Court (1993) 19 Cal.App.4th 469; 
Wilson v. Superior Court (1996) 51 Cal.App.4th 1136.) 
 
Request No. 5: We are interpreting this request to be for the following records for the years 2019-
2021 as stated in Request number 5 for the May 13, 2019 Public Records Act request to this office: 
 
“Copies of all office policies that relate to immigration including but not limited to: 
 
a. Records that refer to office efforts to implement its obligations under Penal Code 1016.3(b). 


 
b. Records that refer to office efforts to implement its obligations under Penal Code 1473.7. 


 
c. Records, memoranda, and emails that relate to the creation and development of an immigration 


policy for the office. 
 


d. Request #5 is not limited to calendar year 2017 and 2018. 
 
Response:  Internal office policies are exempt from disclosure under the attorney work product 
privilege and the deliberative process privilege. “Any writing that reflects an attorney’s impressions, 
conclusions, opinions, or legal research or theories shall not be discoverable under any 
circumstances.” (Code Civ. Proc. § 2018.030 (a) and Gov. Code § 6254 (k).) The core work 
product privilege is not limited to writings made in preparation for litigation, but also to protected 
writings not made in preparation for trial. (Rumac, Inc. v. Bottomley (1983) 143 Cal.App.3d 810.) 
The deliberative process exemption protects from disclosure records reflecting the thought 
processes or “deliberative thought” of elected officials and employees of a government agency, 
whose responsibility it is to decide how prosecutors should proceed given various circumstances. 
(Gov. Code § 6255, subd. (a); California First Amendment Coalition v. Superior Court (1998) 67 
Cal.App.4th 159, 170.) Disclosing such materials would expose the District Attorney’s decision 
making process in such a way as to discourage candid discussion within the office and thereby 
undermine the District Attorney’s ability to ensure the fair administration of justice. The public 
interest in nondisclosure, that is, the interest in ensuring that those who are involved in formulating 
such policies and directions have the freedom to engage in open dialogue, debate and deliberation 
with other attorneys in order to create effective and efficient policies and procedures, clearly 
outweighs the interest of the public in disclosing those thought processes. (Times Mirror Co. v. 
Superior Court (1991) 53 Cal.3d 1325; Rogers v. Superior Court (1993) 19 Cal.App.4th 469; 
Wilson v. Superior Court (1996) 51 Cal.App.4th 1136.) 
 
Request No. 6: We are interpreting this request to be for the following records for the years 2019-
2021 as stated in Request number 6 for the May 13, 2019 Public Records Act request to this office: 
 
“All records concerning implementation of SB 1421, including copies of any new policies, training 
manuals or procedures regarding SB 1421, including any policies, procedures or training manuals 
for making SB 1421 requests, maintaining SB 1421 records, disclosures of SB 1421 requests to 
criminal defendants, revisions of any Brady policies in light of SB 1421, and all policies and 
procedures for reviewing all criminal convictions, arrests and charging decisions, in view of SB 







 


1421. Request #4 is not limited to calendar year 2017 and 2018.” 
 
Response:  Internal office policies are exempt from disclosure under the attorney work product 
privilege and the deliberative process privilege. “Any writing that reflects an attorney’s impressions, 
conclusions, opinions, or legal research or theories shall not be discoverable under any 
circumstances.” (Code Civ. Proc. § 2018.030 (a) and Gov. Code § 6254 (k).) The core work 
product privilege is not limited to writings made in preparation for litigation, but also to protected 
writings not made in preparation for trial. (Rumac, Inc. v. Bottomley (1983) 143 Cal.App.3d 810.) 
The deliberative process exemption protects from disclosure records reflecting the thought 
processes or “deliberative thought” of elected officials and employees of a government agency, 
whose responsibility it is to decide how prosecutors should proceed given various circumstances. 
(Gov. Code § 6255, subd. (a); California First Amendment Coalition v. Superior Court (1998) 67 
Cal.App.4th 159, 170.) Disclosing such materials would expose the District Attorney’s decision 
making process in such a way as to discourage candid discussion within the office and thereby 
undermine the District Attorney’s ability to ensure the fair administration of justice. The public 
interest in nondisclosure, that is, the interest in ensuring that those who are involved in formulating 
such policies and directions have the freedom to engage in open dialogue, debate and deliberation 
with other attorneys in order to create effective and efficient policies and procedures, clearly 
outweighs the interest of the public in disclosing those thought processes. (Times Mirror Co. v. 
Superior Court (1991) 53 Cal.3d 1325; Rogers v. Superior Court (1993) 19 Cal.App.4th 469; 
Wilson v. Superior Court (1996) 51 Cal.App.4th 1136.) 
 
Request No. 7: We are interpreting this request to be for the following records for the years 2019-
2021 as stated in Request number 1 for the July 29, 2019 Public Records Act request to this office: 
 
I seek copies of the following materials in the agency’s possession, regardless of who wrote them, 
from 1990 onwards: 1. Any training materials related to jury selection 
 
Response:  We previously responded to this request on August 29, 2019 and disclosed 
responsive records.  We continue to search for additional responsive records, and will make 
responsive, non-exempt records available to you on a continuous rolling basis until complete.  
Nothing in this response should be construed as a representation that the OCDA has additional 
records, or that such records (if they exist) are subject to public disclosure. 
 
Request No. 8:  We are interpreting this request to be for the following records for the years 2019-
2021 as stated in Request number 2 for the July 29, 2019 Public Records Act request to this office: 
 
I seek copies of the following materials in the agency’s possession, regardless of who wrote them, 
from 1990 onwards: 2. Any training materials related to the constitutional requirements under 
Batson v. Kentucky and People v. Wheeler, including training materials related to handling Batson- 
Wheeler claims or motions. 
 
Response:  We previously responded to this request on August 29, 2019 and disclosed 
responsive records.  We continue to search for additional responsive records, and will make 
responsive, non-exempt records available to you on a continuous rolling basis until complete.  
Nothing in this response should be construed as a representation that the OCDA has additional 
records, or that such records (if they exist) are subject to public disclosure. 
 
Request No. 9a: “Any and all written policies, memoranda, or guidance documents regarding: 
a. Diversion eligibility and/or programming;” 
 







Response:  Please see our response to Request No. 2. 
 
Request No. 9b: “Any and all written policies, memoranda, or guidance documents regarding: 
b. Custody and/or bail recommendations;” 
 
Response:  We have identified records responsive to this request.  Please see the attached “2020 
Uniform Bail Schedule (Felony and Misdemeanor).” 
 
Request No. 9c: “Any and all written policies, memoranda, or guidance documents regarding: 
Charging recommendations and/or decisions, including, but not limited to: 
i. Charging recommendations and/or decisions regarding enhancements; 
ii. Charging recommendations and/or decisions regarding special circumstances; or 
iii. Charging recommendations and/or decisions regarding wobblers;” 
 
Response:  Please see our response to Request No. 4. 
 
Request No. 9d: “Any and all written policies, memoranda, or guidance documents regarding: 
d. Compliance with Brady v. Maryland, 373 U.S. 83 (1963);” 
 
Response:  We previously responded to this request on July 19, 2016, and disclosed responsive 
records.  We have identified records responsive to this request.  Please see the attached “OCDA 
Discovery and Brady Obligations.”  For publicly available records responsive to this request, please 
see this office’s website at: http://orangecountyda.org for the following records: 
 


• “OCDA Bureau Policy Manual” at 
http://orangecountyda.org/civicax/filebank/blobdload.aspx?BlobID=23790  


• “OCDA Informant Policy Manual” at 
http://www.orangecountyda.org/civicax/filebank/blobdload.aspx?BlobID=23866  


 
Request No. 9e: “Any and all written policies, memoranda, or guidance documents regarding: 
e. Jury selection;” 
 
Response:  Please see our response to Request No. 7. 
 
Request No. 9f: “Any and all written policies, memoranda, or guidance documents regarding: 
f. Sentencing recommendations;” 
 
Response:  Please see our response to Request No. 4. 
 
Request No. 9g: “Any and all written policies, memoranda, or guidance documents regarding: 
g. Prosecution of minors;” 
 
Response:  Internal office policies are exempt from disclosure under the attorney work product 
privilege and the deliberative process privilege. “Any writing that reflects an attorney’s impressions, 
conclusions, opinions, or legal research or theories shall not be discoverable under any 
circumstances.” (Code Civ. Proc. § 2018.030 (a) and Gov. Code § 6254 (k).) The core work 
product privilege is not limited to writings made in preparation for litigation, but also to protected 
writings not made in preparation for trial. (Rumac, Inc. v. Bottomley (1983) 143 Cal.App.3d 810.) 
The deliberative process exemption protects from disclosure records reflecting the thought 
processes or “deliberative thought” of elected officials and employees of a government agency, 
whose responsibility it is to decide how prosecutors should proceed given various circumstances. 
(Gov. Code § 6255, subd. (a); California First Amendment Coalition v. Superior Court (1998) 67 
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Cal.App.4th 159, 170.) Disclosing such materials would expose the District Attorney’s decision 
making process in such a way as to discourage candid discussion within the office and thereby 
undermine the District Attorney’s ability to ensure the fair administration of justice. The public 
interest in nondisclosure, that is, the interest in ensuring that those who are involved in formulating 
such policies and directions have the freedom to engage in open dialogue, debate and deliberation 
with other attorneys in order to create effective and efficient policies and procedures, clearly 
outweighs the interest of the public in disclosing those thought processes. (Times Mirror Co. v. 
Superior Court (1991) 53 Cal.3d 1325; Rogers v. Superior Court (1993) 19 Cal.App.4th 469; 
Wilson v. Superior Court (1996) 51 Cal.App.4th 1136.) 
 
Request No. 9h: “Any and all written policies, memoranda, or guidance documents regarding: 
h. Parole recommendations;” 
 
Response: We do not have a record responsive to your request.  Parole recommendations are 
reviewed, evaluated, and made on a case-by-case basis.  
 
Request No. 9i: “Any and all written policies, memoranda, or guidance documents regarding: 
i. Pardon and commutation recommendations;” 
 
Response:  Please see our response to Request No. 4. 
 
Request No. 9j: “Any and all written policies, memoranda, or guidance documents regarding: 
j. Reports to the State Bar relating to discipline and/or prosecutorial misconduct;” 
 
Response:  We have identified records responsive to this request.  Please see the attached 
“OCDA POLICY FOR REPORTING STATE BAR CONTACTS, FINDINGS OF PROSECUTORIAL 
MISCONDUCT AND REQUESTS FOR REPRESENTATION.”   
 
Request No. 9k: “Any and all written policies, memoranda, or guidance documents regarding: 
k. Data collection relating to criminal matters, including demographic data of defendants and 
victims; or” 
 
Response:  We do not have a record responsive to your request.   
 
Request No. 9l: “Any and all written policies, memoranda, or guidance documents regarding: 
l. Referral of cases for federal prosecution.” 
 
Response:  We do not have a record responsive to your request.  Referral of cases for federal 
prosecution are reviewed and evaluated on a case-by-case basis.  
 
Request No. 10a: “Any and all policies regarding training as well as any training materials, 
recorded trainings, or related materials: a. Which are mandatory for prosecutors;” 
 
Response:  We have identified records responsive to this request, but the records will not be 
disclosed because we object to the Request pursuant to Government Code section 6255 as being 
unduly burdensome and overbroad.  “A clearly framed request which requires an agency to search 
an enormous volume of data for a ‘needle in the haystack’ or, conversely, a request which compels 
the production of a huge volume of material may be objectionable as unduly burdensome.”  
(California First Amendment Coal v. Superior Court (1998) 67 Cal.App.4th 159.)  The OCDA has 
training materials for over 3,000 trainings from 2015 to the present.  Much of the information 
contained within the training materials constitute attorney work product and are also exempt from 







disclosure pursuant to the deliberative process privilege. The training materials also include 
records created by attorneys from other counties and government agencies and are subject to the 
Federal/State Law Copyright Exemption (Government Code section 6254, subdivision (k); Civil 
Code section 980.)  Therefore, the training materials would also have to be reviewed and redacted 
to exclude information that is exempt from disclosure.  The time, expense and resources including 
attorneys and staff dedicated to such an undertaking would be staggering.  The public interest 
served by nondisclosure of the records clearly outweighs the public interest served by disclosure of 
the records.  The term “public interest” encompasses “public concern and the cost and efficiency of 
government.”  (North County Parents Org. v. Dep’t of Education (1994) 23 Cal.App.4th 144, 152.)  
The financial aspect of a requested disclosure is a factor to be considered in determining whether a 
request is reasonable.  (See County of Los Angeles v. Superior Court (1993) 18 Cal.App.4th 588, 
600-601; Bertoli v. City of Sebastopol (2015) 233 Cal.App.4th 353.)  The Fourth District Court of 
Appeal has recognized the Rule of Reasonableness: the PRA should be interpreted through the 
lens of reasonableness noting the “press of business of public agencies, particularly in these 
difficult fiscal times.” (Fredericks v. Superior Court (2015) 233 Cal.App.4th 209, 229.)   
 
Request No. 10b: “Any and all policies regarding training as well as any training materials, 
recorded trainings, or related materials: b. Which are optional for prosecutors;” 
 
Response:  We have identified records responsive to this request, but the records will not be 
disclosed because we object to the Request pursuant to Government Code section 6255 as being 
unduly burdensome and overbroad.  “A clearly framed request which requires an agency to search 
an enormous volume of data for a ‘needle in the haystack’ or, conversely, a request which compels 
the production of a huge volume of material may be objectionable as unduly burdensome.”  
(California First Amendment Coal v. Superior Court (1998) 67 Cal.App.4th 159.)  The OCDA has 
training materials for over 3,000 trainings from 2015 to the present.  Much of the information 
contained within the training materials constitute attorney work product and are also exempt from 
disclosure pursuant to the deliberative process privilege. The training materials also include 
records created by attorneys from other counties and government agencies and are subject to the 
Federal/State Law Copyright Exemption (Government Code section 6254, subdivision (k); Civil 
Code section 980.)  Therefore, the training materials would also have to be reviewed and redacted 
to exclude information that is exempt from disclosure.  The time, expense and resources including 
attorneys and staff dedicated to such an undertaking would be staggering.  The public interest 
served by nondisclosure of the records clearly outweighs the public interest served by disclosure of 
the records.  The term “public interest” encompasses “public concern and the cost and efficiency of 
government.”  (North County Parents Org. v. Dep’t of Education (1994) 23 Cal.App.4th 144, 152.)  
The financial aspect of a requested disclosure is a factor to be considered in determining whether a 
request is reasonable.  (See County of Los Angeles v. Superior Court (1993) 18 Cal.App.4th 588, 
600-601; Bertoli v. City of Sebastopol (2015) 233 Cal.App.4th 353.)  The Fourth District Court of 
Appeal has recognized the Rule of Reasonableness: the PRA should be interpreted through the 
lens of reasonableness noting the “press of business of public agencies, particularly in these 
difficult fiscal times.” (Fredericks v. Superior Court (2015) 233 Cal.App.4th 209, 229.)   
 
Request No. 10c: “Any and all policies regarding training as well as any training materials, 
recorded trainings, or related materials: c. Which relate to jury selection;” 
 
Response:  Please see our response to Request No. 7. 
 
Request No. 10d: “Any and all policies regarding training as well as any training materials, 
recorded trainings, or related materials: d. Which relate to bias, implicit bias, unconscious bias, 
and/or racism; or” 
 







 


Response:  We continue to search for responsive records, and will make responsive, non-exempt 
records available to you on a continuous rolling basis until complete.  Nothing in this response 
should be construed as a representation that the OCDA has additional records, or that such 
records (if they exist) are subject to public disclosure. 
 
Request No. 10e: “Any and all policies regarding training as well as any training materials, 
recorded trainings, or related materials: e. Which relate to presentation and/or use of evidence 
from social media platforms (including but not limited to YouTube, Snapchat, Instagram, TikTok, 
Twitter,Facebook, Reddit and Tumblr) and other media (including but not limited to movies, song 
lyrics, and videos).” 
 
Response:  We continue to search for responsive records, and will make responsive, non-exempt 
records available to you on a continuous rolling basis until complete.  Nothing in this response 
should be construed as a representation that the OCDA has additional records, or that such 
records (if they exist) are subject to public disclosure. 
 
Request No. 11a: “Records concerning the Racial Justice Act: a. Implementation of and 
compliance with the RJA;” 
 
Response:  For publicly available records responsive to this request, please see this office’s 
website at: http://orangecountyda.org for the following records: 
 


• “Role of a Prosecutor and the Guiding Principles for the Orange County District Attorney’s 
Office” at  http://orangecountyda.org/civica/press/display.asp?layout=15&Entry=6110  


 
Request No. 11b: “Records concerning the Racial Justice Act: b. Communications concerning the 
RJA; or;” 
 
Response:  We have identified records responsive to this request that will be produced with this 
response.  The records have been redacted to exclude attorney work product and information 
protected by the “deliberative process” privilege.   
 
We have identified additional records responsive to this request that will not be produced because 
they contain core work product and are protected by the “deliberative process” privilege. (Gov. 
Code § 6254, subdivision (k); Code Civ. Proc. §  2018.030(a); Gov. Code § 6255, subdivision (a).  
“Any writing that reflects an attorney’s impressions, conclusions, opinions, or legal research or 
theories shall not be discoverable under any circumstances.” (Code Civ. Proc. § 2018.030 (a) and 
Gov. Code § 6254 (k).) The core work product privilege is not limited to writings made in 
preparation for litigation, but also to protected writings not made in preparation for trial. (Rumac, 
Inc. v. Bottomley (1983) 143 Cal.App.3d 810.)  The deliberative process exemption protects, from 
disclosure, records reflecting the thought processes or “deliberative thought” of those, in our case 
elected members and employees of a government agency, whose responsibility it is to decide how 
prosecutors should proceed given various circumstances.  (See California First Amendment 
Coalition v. Superior Court (1998) 67 Cal.App.4th 159, 170.)  Disclosing such materials would 
expose the OCDA’s decision making process in such a way as to discourage candid discussion 
within the office and thereby undermine our office’s ability to ensure the fair administration of 
justice.  The public interest in nondisclosure, the interest in ensuring that those who are involved in 
formulating such policies and directions have the freedom from criticism to engage in open 
dialogue, debate and deliberation with other attorneys in order to create effective and efficient 
policies and procedures clearly outweighs the interest of the public in disclosing those thought 
processes.  (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325; Rogers v. Superior Court 
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(1993) 19 Cal.App.4th 469; Wilson v. Superior Court (1996) 51 Cal.App.4th 1136.) 
 
We continue to search for additional responsive records, and will make responsive, non-exempt 
records available to you on a continuous rolling basis until complete.  Nothing in this response 
should be construed as a representation that the OCDA has additional records, or that such 
records (if they exist) are subject to public disclosure. 
 
Request No. 11c: “Records concerning the Racial Justice Act: c. Trainings related to the RJA.” 
 
Response:  We have identified records responsive to this request that will be produced with this 
response.   
 
We have identified additional records responsive to this request that will not be produced because 
they contain core work product and are protected by the “deliberative process” privilege. (Gov. 
Code § 6254, subdivision (k); Code Civ. Proc. §  2018.030(a); Gov. Code § 6255, subdivision (a).  
“Any writing that reflects an attorney’s impressions, conclusions, opinions, or legal research or 
theories shall not be discoverable under any circumstances.” (Code Civ. Proc. § 2018.030 (a) and 
Gov. Code § 6254 (k).) The core work product privilege is not limited to writings made in 
preparation for litigation, but also to protected writings not made in preparation for trial. (Rumac, 
Inc. v. Bottomley (1983) 143 Cal.App.3d 810.)  The deliberative process exemption protects, from 
disclosure, records reflecting the thought processes or “deliberative thought” of those, in our case 
elected members and employees of a government agency, whose responsibility it is to decide how 
prosecutors should proceed given various circumstances.  (See California First Amendment 
Coalition v. Superior Court (1998) 67 Cal.App.4th 159, 170.)  Disclosing such materials would 
expose the OCDA’s decision making process in such a way as to discourage candid discussion 
within the office and thereby undermine our office’s ability to ensure the fair administration of 
justice.  The public interest in nondisclosure, the interest in ensuring that those who are involved in 
formulating such policies and directions have the freedom from criticism to engage in open 
dialogue, debate and deliberation with other attorneys in order to create effective and efficient 
policies and procedures clearly outweighs the interest of the public in disclosing those thought 
processes.  (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325; Rogers v. Superior Court 
(1993) 19 Cal.App.4th 469; Wilson v. Superior Court (1996) 51 Cal.App.4th 1136.) 
 
We continue to search for additional responsive records, and will make responsive, non-exempt 
records available to you on a continuous rolling basis until complete.  Nothing in this response 
should be construed as a representation that the OCDA has additional records, or that such 
records (if they exist) are subject to public disclosure. 
 
Request No. 12a: “All investigations into Batson-Wheeler motions, including, but not limited to: 
a. Motions filed;” 
 
Response:  We have identified records responsive to your request.  Please see the following: 


• People v. Gonzalez (Jan. 15, 2019, No. G055157) ___Cal.App.5th___ [2019 Cal. App. 
Unpub. LEXIS 376.] 


• People v. Munoz (July 30, 2019, No. G056052) ___Cal.App.5th___ [2019 Cal. App. Unpub. 
LEXIS 5069.] 


• People v. Penaloza (Sep. 6, 2019, No. G055244) ___Cal.App.5th___ [2019 Cal. App. 
Unpub. LEXIS 5964]. 


 
Request No. 12b: “All investigations into Batson-Wheeler motions, including, but not limited to: 
b. Motions granted;” 
 







 


Response:  We do not have any records responsive to your request. 
 
Request No. 12c: “All investigations into Batson-Wheeler motions, including, but not limited to: 
c. Internal training and/or discipline; or” 
 
Response:  We do not have any records responsive to your request.  In regards to Batson-
Wheeler training, please see our response to Request No. 8.   
 
Request No. 12d: “All investigations into Batson-Wheeler motions, including, but not limited to: 
d. Reports to the State Bar relating to any Batson-Wheeler motions made and granted.” 
 
Response:  We do not have any records responsive to your request. 
 
In conclusion, the OCDA claims for its records, such as might exist, all applicable exemptions from 
the California Public Records Act disclosure.  In maintaining the lawful confidentiality of these 
records, the OCDA claims, enforces, and applies all applicable exemptions, privileges, and 
proscriptions against public disclosure or records, including but not limited to, those listed in Article 
2 of Government Code, Title 1, Division 7, Chapter 3.5, the California Evidence and Penal Codes, 
and the Federal Rules of Evidence.   
 
While we have set forth our reasons for our denials, we reserve the right to present additional 
theories, and authority for non-disclosure in the future. 
 
 
Sincerely, 


Johanna Kim 
Johanna Kim 
Deputy District Attorney 
Special Prosecutions Unit 







Nothing in this letter should be construed as a representation that the OCDA has additional records,
or that such records (if they exist) are subject to public disclosure.
 
Thank you,
 
Johanna Kim
Deputy District Attorney
Orange County District Attorney
 
 

From: Kim, Johanna 
Sent: Thursday, September 16, 2021 3:34 PM
To: 'praresponse@braunhagey.com' <praresponse@braunhagey.com>
Cc: Wiseman, Teresa <Teresa.Wiseman@da.ocgov.com>
Subject: RE: OCDA FORMAL RESPONSE TO ACLU PRA REQUEST - RJA
 
Good Afternoon Ms. Leonida,  
 
This is in response to your California Public Records Act which the OCDA received on July 26, 2021. 
The request seeks twelve (12) different categories of records most of which are related to the Racial
Justice Act.
 
The OCDA has identified some responsive, non-exempt records, which were made available to you
on August 19, 2021.  We continue to search for additional responsive records, and will make
responsive, non-exempt records available to you on
a continuing rolling basis until complete. 
Nothing in this letter should be construed as a representation that the OCDA has additional records,
or that such records (if they exist) are subject to public disclosure.
 
Thank you,
 
Johanna Kim
Deputy District Attorney
Orange County District Attorney
 
 

From: Kim, Johanna 
Sent: Thursday, August 19, 2021 1:52 PM
To: 'praresponse@braunhagey.com' <praresponse@braunhagey.com>
Cc: Wiseman, Teresa <Teresa.Wiseman@da.ocgov.com>
Subject: OCDA FORMAL RESPONSE TO ACLU PRA REQUEST - RJA
 
Good Afternoon Ms. Leonida,  
 
Please find attached our response to your Public Records Act request received on July 26, 2021.  The
responsive, non-exempt records that are available as of the date of this response are attached to
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this email.  We continue to search for
additional responsive records, and will make responsive non-
exempt records available to you on a continuous rolling basis until complete.  Nothing in this
response should be construed as a representation that the OCDA has additional records, or that such
records
(if they exist) are subject to public disclosure.   
 
Thank you,
 
Johanna Kim
Deputy District Attorney
Orange County District Attorney
 

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged information. It is
solely for the use of the intended recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the intended recipient, please contact the sender and
destroy all copies of the communication.


