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*** EXTERNAL MESSAGE ***
Good afternoon,

Thank you for discussing this response this morning. Our first response below indicated our
search for training materials was ongoing, and you indicated a couple points of deficiency (1)
communications in Category 2, and the policy in Category 1. As a further response:

1. Category 1 - Department Policy — my client reports the policy referenced below is not
anticipated to be completed at any specific date, and that completion may take years. In

that regard, the records that exist will remain in preliminary draft form and exempt.

2. Category 2, 3 — Training Materials —

a. Electronic Records: please find attached the remaining electronic training
materials produced by our remaining DA office attorneys which are not
duplicative of what was produced already.

b. Paper Copies: Additionally, the district attorney’s office has five (5) attorneys
and each has on average a rough estimate of 1,000 pages of printed training
material that they accumulated over the years. This category is broad, so they are
including all training material. It is unlikely to include training specific to the
Racial Justice Act because all paper records predate the Act. The paper records
have not been reviewed. However they are likely publicly accessible and our
county charges $0.10 per page to process paper copies, and therefore would
require a deposit of $50.00 payable to the County of Tuolumne and sent to my
office at 2 South Green Street, Sonora, CA, 95370. The County would process
those copies upon receipt of the deposit and when the department has available
resources to perform the copying.

3. Category 3 Other records and communications — the district attorney’s office searched

their email and other correspondence prior to our initial response and found no
communications responsive to this request. After our conversation this morning, to
ensure we weren’t missing anything, I had our IT department run a search of emails in
that office under search terms of “Racial Justice Act” “RJA” “racial bias” and “Batson”
and “Wheeler” in case it pulled up any motions in the fourth category. The attached
email was the only one found that may be responsive as it references “Racial Justice
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The California Appellate Court System

Superior Court Appellate Division (Misdemeanor
Appeals and Writs) - Each County has an Appellate
Division with rotating Superior Court judges.

California Courts of Appeal (Felony Appeals and
Writs) — 6 Divisions, with Sub-Districts, throughout the
State.

California Supreme Court (Discretionary Review of
Decisions of Courts of Appeal) - main office in San
Francisco, but also hears arguments in Los Angeles and
Sacramento.






Appellate Authority and Stare Declisis

point. Trouble is the

“I've found a pe
court found for the

rfect case in
other side.”

“Under the doctrine of stare decisis, all tribunals exercising
inferior jurisdiction are required to follow decisions of courts
exercising superior jurisdiction.” (Auto Equity Sales, Inc. v.
Superior Court (1962) 57 Cal.2d 450, 455, emphasis added.)

“The decisions of [the Supreme Court]| are binding upon and
must be followed by all the state courts of California. Decisions
of every division of the District Courts of Appeal are binding
upon all the justice and municipal courts and upon all the
superior courts of this state, and this is so whether or not the
superior court is acting as a trial or appellate court. Courts
exercising inferior jurisdiction must accept the law declared by
courts of superior jurisdiction. It is not their function to attempt
to overrule decisions of a higher court.” (Ibid., emphasis added.)





Appellate Authority and Stare Declisis

“T've found a perfect case in
point. Trouble is the court found for the other side.”

What about unpublished decisions? See California Rules of
Court, Rule 8.1115, California Rules of Court

Unpublished opinions cannot be cited or relied upon unless: the
opinion is relevant under the doctrines of law of the case, res
judicata, or collateral estoppel; or when the opinion is relevant to a
criminal or disciplinary action because it states reasons for a decision
affecting the same defendant or respondent in another such action.

What about cases granted review by the Cal Supremes?

Before 2016, a CSC grant of review of an appellate opinion
automatically depublished the opinion. Now, a published appellate
opinion can only be depublished if the Supreme Court
affirmatively depublishes it, or if the court rendering the opinion
grants a rehearing.





Establishing Appellate Court Jurisdiction —

Critical First Steps

So, you got a bad ruling from the trial court, or you're
looking into challenging a new law, what’s your
remedy?

These first two steps are critical to establishing
appellate court jurisdiction and should be done as
soon as possible.

First step: Determine if the challenge will be made by
Writ or Appeal.

Second step: Determine the time constraints for the
filing of the Writ/Appeal.






The People’s Right to Appeal — Statutorily

Authorized and Strictly Limited

People’s Appeals are Statutorily Authorized (PC §§
1238 [felonies], 1466 [misdos]; 1538.5(j) [appeals of
dismissals based on search/seizure rulings in misdos].)

A Limited Right, and Strictly Construed: “The People
shall have no right of appeal except as provided by
statute.” (People v. Douglas (1999) 20 Cal.4™ 85, 89.)
“People’s appeals that do not fall within the exact

statutory language are prohibited.” (People v. Salgado
(2001) 88 Cal.App.4t" 5, 11.)

An appeal, when available, is a matter of right.






The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order setting aside all or any portion of the indictment, information, or
complaint.” (PC § 1238(a)(1).) - Grant of 995 motion.

But...what if judge grants PC 995 motion as to only some counts or as to only one
defendant? The trial court would have the authority/jurisdiction to proceed on
remaining counts while you appeal. (People v. Shirley (1978) 78 Cal.App.3d 424, 430; People
v. Franc (1990) 218 Cal.App.3d 588, 592.)

Solution: Simultaneous Writ/Appeal. Writ petition is an option when the issue in
question is appealable, but appeal would be inadequate bc the matter requires
quicker resolution than is possible by appeal. (People v. Superior Court (Greer) (1977)
19 Cal.3d 255, 261.) An appeal is an inadequate remedy when it would cause a “piecemeal
resolution” of the case. (People v. Superior Court (Deardofff ) (1986) 183 Cal.App.3d 509,

13.) “Unwarranted complications would be introduced i [the% trial were to take place
%efore a r)uling on the appeal.” (People v. Superior Court (Bolden) (1989) 209 Cal.App.3d
1109, 1112.






The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order sustaining a demurrer to all or any portion of the indictment, accusation, or
information.” (PC § 1238(a)(2).) - Again, if demurrer only sustained as to some counts,
simultaneous writ/appeal may be appropriate. When doing simultaneous, need to advise
appellate court of concurrent filing and abandon one that becomes moot. (People v. Superior
Court (Jennings) (1986) 183 Cal.App.3d 636, 640, fn. 1.)

“An order granting a new trial.” (PC § 1238(a)(3).) - Courts rarely find an abuse of discretion
on this ground. In cases where abuse found, it’s where the trial court used the wrong standard or
made some legal error affecting its ruling. (People v. Andrade (2000) 79 Cal.App.4™ 651, 655, fn.
3.)

“An order arresting judgment.” (PC § 1238(a)(4).) — Extremely rare. But see People v. Morgan
(1978) 75 Cal.App.3d 32.





The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order made after judgment affecting the substantial rights of the
people.” (PC § 1238(a)(5).) - Examples include an appeal from: an order reducing
a felony to a misdemeanor after a grant of probation (People v. Douglas (1999) 20
Cal.4t 85), an order granting a writ of error coram nobis (People v. Ibanez (1999)
76 Cal.App.4t" 537), and a nunc pro tunc order reducing defendant’s jail time as
part of his probationary sentence (after D had already served the time) in order to
shield D from immigration consequences (People v. Borja (2002) 95 Cal.App.4t"
481). However, an appeal was not allowed under (a)(s) for a post-trial order
denying the People’s motion to bar the defense from contact with jurors because
the order did not affect the People’s substantial rights. (People v. Leonard (2002) 97
Cal.App.4™ 1297.)





The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order modifying the verdict or finding by reducing the degree of the
offense or the punishment imposed or modifying the offense to a lesser
offense.” (PC § 1238(a)(6).) Examples include reduction of a felony to a misdo at
sentencing (People v. Statum (2002) 28 Cal.4™ 682), reduction of murder from 1%t to 2"d
degree (People v. Cartwright (1979) 98 Cal.App.3d 369), and refusal to impose
enhancements (People v. Gaines (1980) 112 Cal.App.3d 508).





The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order dismissing a case prior to trial upon motion of the court pursuant to Section
1385 whenever such order is based upon an order granting the defendant’s motion to
return or suppress property or evidence made at a special hearing as provided in this
code.” (PC § 1238(a) (7).) Appeal lies where People announce they are “unable to proceed” in
the case due to court’s suppression and court dismisses the case. However, if the
suppression does not result in all counts being dismissed, the People may proceed by
writ (PC § 1538.5, subd. (0)), but the petition must be filed within 30 days of the suppression
order. or even sooner if case set for trial within 30 days of the order. These requirements are
jurisdictional, so make sure you read them carefully! Can also seek new hearing if have
more evidence (PC §1538.5(j)).

Note: PC § 1238(c): “When an appeal is taken pursuant to paragraph (7) of subdivision (a),
the court may review the order granting the defendant’'s motion to return or suppress property
or evidence made at a special hearing as provided in this code.”





The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order or judgment dismissing or otherwise terminating all or any portion of the
action including such an order or judgment after a verdict or finding of guilty or an
order or judgment entered before the defendant has been placed in jeopardy or where
the defendant has waived jeopardy.” (PC § 1238(a)(8).) For instance, a dismissal for an
alleged violation of speedy trial rights, or where the People announce they cannot proceed after
a court’s ruling on an in limine motion, and the court thereafter dismisses the case, the People
may appeal the dismissal and the underlying ruling. However, if the People’s appeal is
unsuccessful, the case cannot be refiled. (See People v. Chacon (2007) 40 Cal.4t" 558.) If the
People successfully appeal a dismissal after a guilty verdict, there is no double jeopardy issue.
(See People v. Salgado (2001) 88 Cal.App.4t" 5.) Writ relief'is also often available in these
dismissal situations bc appeal can be inadequate/too slow.

Note: PC1238(b): “If, pursuant to paragraph (8) of subdivision (a), the people prosecute an
appeal to decision, or any review of such decision, it shall be binding upon them and they shall
be prohibited from refiling the case which was appealed.”





The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order denying the motion of the people to reinstate the complaint
or a portion thereof pursuant to Section 871.5.” (PC § 1238(a)(9).) This is
the last line of hope, because if we take an 871.5 motion to decision, and we
lose in the lower court and lose on appeal, that’s the end of the line. No
refiling is allowed. (PC § 871.5(c).) And remember, the only ground for an
871.5 motion is that, “as a matter of law, the magistrate erroneously
dismissed the action or a portion thereof.” So, if you could do a better job at
PH and could make a better record, you're likely better off dismissing and
refiling to make sure you have the best record possible.






The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“The imposition of an unlawful sentence, whether or not the court suspends
execution of the sentence, except that portion of a sentence imposing a prison
term which is based upon a court’s choice that a term of imprisonment (A) be the
upper, middle, or lower term, unless the term selected is not set forth in an
applicable statute, or (B) be consecutive or concurrent to another term of
imprisonment, unless an aPplicable statute requires that the term be consecutive.
As used in this paragraph, “unlawful sentence” means the imposition of a
sentence not authorized by law or the imposition of a sentence based upon
an unlawful order of the court which strikes or otherwise modifies the
effect of an enhancement or prior conviction.” (PC § 1238(a)(10).)

Examples include granting Romero motions, refusing to impose mandatory
sentences, and judicial plea bargaining.





The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

PC § 1238(d): “Nothing contained in this section shall be
construed to authorize an appeal from an order granting
probation. Instead, the eo]EIe may seek appellate review of
any grant of probation, whether or not the court imposes
sentence, by means of a petition for a writ of mandate or
prohibition which is filed within 60 days after probation is
granted. The review of any grant of probation shall include
review of any order underlying the grant of probation.”

An example of an underlying order would be striking strikes.






The People’s Statutory Right to Appeal

Felonies: Penal Code section 1238

“An order recusing the district attorney pursuant to Section 1424.” (PC §
1238(a)(11).) Also see Penal Code section 1424, subd. (a)(1) [writ and
appeal]; People v. Humberto S. (2008) 43 Cal.4t" 737; People v. Eubanks
(1996) 14 Cal.4t" 580.





The People’s Statutory Right to Appeal

Misdemeanors: Penal Code section 1466

“From an order recusing the district attorney or city attorney pursuant to Section 1424.” (PC §
1466(a)(1).)

“From an order or judgment dismissing or otherwise terminating all or any portion of the action,
including such an order or judgment, entered after a verdict or finding of guilty or a verdict or
judgment entered before the defendant has been placed in jeopardy or where the defendant has
waived jeopardy.” (PC § 1466(a)(2).)

“From sustaining a demurrer to any portion of the complaint or pleading.” (PC § 1466(a)(3).)

“From an order granting a new trial.” (PC § 1466(a)(4).)
“From an order arresting judgment.” (PC § 1466(a)(5).)





The People’s Statutory Right to Appeal

Misdemeanors: Penal Code section 1466

“From any order made after judgment affecting the substantial rights of the people.” (PC §
1466(a)(6).)

“From the imposition of an unlawful sentence, whether or not the court suspends the execution of
sentence. As used in this paragraph, “unlawful sentence” means the imposition of a sentence
not authorized by law or the imposition of a sentence based upon an unlawful order of the
court that strikes or otherwise modifies the effect of an enhancement or prior conviction.
A defendant shall have the right to counsel in the people’s appeal of an unlawful sentence under
the same circumstances that he or she would have a right to counsel under subdivision (a) of
Section 1238.” (PC § 1466(a)(7).)






The People’s Statutory Right to Appeal

Misdemeanors: Penal Code section 1466

“Nothing in this section shall be construed to authorize an appeal from an order granting
probation. Instead, the people may seek appellate review of any grant of probation, whether or
not the court imposes sentence, by means of a petition for a writ of mandate or prohibition that is
filed within 60 days after probation is granted. The review of any grant of probation shall include
review of any order underlying the grant of probation.” (PC § 1466(a)(8).)

What about Appeals of Juvenile Matters? See Welfare and Institutions
Code section 800, subdivision (b). Writ rules are same as for criminal
matters.





Extraordinary Writ Relief —

A Discretionary, Equitable Remedy

“OK, so we don’t haven appellate right that I can find, or the appeal is there, but
dang, those appeals take too long and something bad is gonna happen if we
don’t fix it NOW! What's this Writ thing everyone is talking about?”

Extraordinary Writ Relief is completely discretionary and only available if
appeal not available or is inadequate remedy. (CCC §§ 1068, 1086, 1103)

Note: Even if you're right on merits, a petition may still be denied because
Court doesn't believe it presents an important issue or because of time
constraints or other reasons. In other words, they don’t think it’s as
important as you do.





Extraordinary Writ Relief —

A Discretionary, Equitable Remedy

Extraordinary Writ Relief is meant to correct acts in “excess of jurisdiction,” i.e.,
something more than an ordinary discretionary rulings. It’s gotta be important and
normally you're seeking an emergency stay it’s so important.

For instance, a misinterpretation of or complete disregard for the law (People v. Municipal Court
(Bonner) (1980) 104 Cal.App.3d 685) or an order without evidentiary or factual basis, amounting
to a manifest abuse of its discretion (i.e., the court could have only acted one way and it didn’t).
(People v. Superior Court (Himmelsbach) (1986) 186 Cal.App.3d 524, 531)

Generally, discretionary evidentiary rulings should not be reviewed. (People v. Ahnewmann
(1974) 12 Cal.3d 658, 660.)

Three types, but two most common are mandamus (ordering lower court to act) or
prohibition (prevent trial court from acting in excess of jurisdiction).






Extraordinary Writ Relief —

A Discretionary, Equitable Remedy

Three types, but two most common are mandamus (ordering lower court to

act) or prohibition (prevent trial court from acting in excess of jurisdiction).
Sometimes combination of the two.

Mandamus - seeks an order making the superior court do something
Require court to grant our discovery motion

Require the court to inquire into a conflict

Require court to reverse probation grant and resentence





Extraordinary Writ Relief —

A Discretionary, Equitable Remedy

Prohibition - seeks an order to prohibit the superior court from doing
something that’s wrong and in excess of its jurisdiction.

Prohibit court from granting a PC 995 motion or a 1538.5 motion

Prohibit court from granting defense discovery motion

Usually, it’s a combination and I'll just call it both.





Extraordinary Writ Relief —

A Discretionary, Equitable Remedy

Examples Where Writ Review is Preferable Because Appeal Inadequate:

Judge grants PC 995 motion as to only some counts or as to only one defendant.
An appeal is an inadequate remedy when it would cause a “piecemeal resolution” of the
case. (People v. Superior Court (Deardoff) (1986) 183 Cal.App.3d 509, 513.) “Unwarranted
complications would be introduced if [the] trial were to take place before a ruling on the
appeal.” (People v. Superior Court (Bolden) (1989) 209 Cal.App.3d 1109, 1112.)

PC 1538.5 Motion where not all counts dismissed, the People may proceed by writ
(PC § 1538.5, subd. (0)), but the petition must be filed within 30 days of the suppression
order, or even sooner if case set for trial within 30 days of the order. Remember: these
requirements are jurisdictional, so make sure you read them carefully!






Extraordinary Writ Relief —

A Discretionary, Equitable Remedy

Some statutes require writ review rather than appeal.
Denial of Motion to Disqualify Judge (CCC § 170.6(d))

Continuance w/o Good Cause (PC § 1511)

Discovery/Severance Orders (PC § 1512(a))
Order for Post-conviction DNA testing (PC 1406(j))
Grants of Probation (PC 1238(d) & PC 1466(a)(8))





Timeliness — Get Your Record Together and

Get Writing!

Get to Know Title Eight, Appellate Rules, in the
California Rules of Court.

Felony Appeals: Rule 8.300 et seq.
Misdo Appeals: Rule 8.850
Felony Writs: Rule 8.385 et seq.

Misdo Writs: Rule 8.930 et seq.






Timeliness — Get Your Record Together and

Get Writing!

How Do I Start the Appeal?

Appeal commences with the timely filing of a notice of appeal in the trial court. (Rule
8.304, 8.852)

NOA results in jurisdiction vested in appellate court. Trial Court loses jurisdiction to
do anything in connection with the cause which may affect the judgment.

Even though the Rules of Court generally specify the record the clerk will prepare
depending on the type of appeal (Rule 8.320, Rule 8.860), you should designate the
record so that you ensure the appropriate Clerk’s and Reporter’s Transcripts can be
generated.






Timeliness — Get Your Record Together and

Get Writing!

NOA Example:

NOTICE IS HEREBY GIVEN that the People of the State of California, plaintiff and appellant in the
above-captioned proceeding, appeal, pursuant to Penal Code section 1238, subdivision (a)(3), to the
Court of Appeal of the State of California, Fourth Appellate District, Division Two, from the order of
the above-captioned superior court entered in the minutes of the court on March 9, 2018 and March
16, 2018, granting defendant’s motion for new trial.

Because the trial court granted the motion for new trial on the basis of sufficiency of the evidence at
trial (i.e., acting as a “13'" juror”) and ineffective assistance of counsel both in preparation for and
during trial, appellant requests that the record on appeal include the transcripts of all proceedings
from the time of trial counsel’s appointment on December 15, 2014, through the conclusion of the
motion for new trial on March 16, 2018, excluding jury voir dire.





Timeliness — Get Your Record Together and

Get Writing!

Timeliness is Jurisdictional: You MUST file the NOA within the time frame.

Felonies:

Appeals: 60 Calendar Days “after the rendition of the judgment or the
making of the order being appealed.” (Rule 8.308)

Writs: This 60-day time frame is also followed for writs (People v. Municipal
Court (Mercer) (1979) 99 Cal.App.3d 749, 752), but you should be filing it
sooner, particularly if you are seeking a stay of proceedings. (Rule 8.485 et

seq.)
Except 1538.5 Writ: Must be filed within 30 days of suppression order. (PC
1538.5(0).)






Timeliness — Get Your Record Together and

Get Writing!

Misdemeanors:

Appeals: 30 Calendar Days “after the rendition of the
judgment or the making of the order being appealed.” (Rule
8.853)

Writs: This 30-day time frame is also followed for writs via
case law (People v. Municipal Court (Mercer) (1979) 99
Cal.App.3d 749, 752), but you really should be filing it
sooner, particularly since you will normally be seeking a stay
of proceedings.






Timeliness — Get Your Record Together and

Get Writing!

“OK, I filed my NOA, now what?”

Felonies: Superior Court Clerk will compile the record, certify it, and forward it to the
Court of Appeal. (Rule 8.144, 8.320, 8.336, 8.861.)

Misdemeanors: Because there are often no Reporter’s Transcripts in misdemeanors, it
often requires a settled statement (Rule 8.869). Once trial judge settles and certifies record,
it is forwarded to appellate division.

“Wait, how do I get the records to the court on a writ?”

Look in the mirror: You must order whatever relevant RTs, gather relevant
documents/records, and attach as exhibits to your writ. (Rule 8.486(b).)






Timeliness — Get Your Record Together and

Get Writing!

Rule 8.486(b)(1): A petition that seeks review of a trial court ruling must be accompanied by an
adequate record, including copies of:

(A) The ruling from which the petition seeks relief;

(B) All documents and exhibits submitted to the trial court supporting and opposing the petitioner's
position;

(C) Any other documents or portions of documents submitted to the trial court that are necessary for a
complete understanding of the case and the ruling under review; and

(D) A reporter's transcript of the oral proceedings that resulted in the ruling under review.

(b)(2) In exigent circumstances, the petition may be filed without the documents required by (1)(A)-(C)
but must include a declaration that explains the urgency and the circumstances making the documents
unavailable and fairly summarizes their substance.





Timeliness — Get Your Record Together and

Get Writing!

Relevant Documents? — I'm usually getting these together before I even argue to the
trial court.

Minute Orders

Pleadings
Transcripts

Exhibits

Reporter’s transcript of hearing at which challenged order made - See next slide

Declarations? - No court reporter was present (misdo court in Riverside) and none was
requested by the parties. Unreported chambers conferences.






Timeliness — Get Your Record Together and

Get Writing!

Rule 8.486, continued...

(b)(3) Ifa transcript under (1)(D) is unavailable, the record must include a declaration:

(A) Explaining why the transcript is unavailable and fairly summarizing the proceedings, including the parties'
arguments and any statement by the court supporting its ruling. This declaration may omit a full summary of the
proceedings if part of the relief sought is an order to prepare a transcript for use by an indigent criminal defendant in
support of the petition and if the declaration demonstrates the need for and entitlement to the transcript; or

(B) Stating that the transcript has been ordered, the date it was ordered, and the date it is expected to be filed, which
must be a date before any action requested of the reviewing court other than issuance of a temporary stay supported by
other parts of the record.

(b)(4) Ifthe petition does not include the required record or explanations or does not present facts sufficient
to excuse the failure to submit them, the court may summarily deny a stay request, the petition, or both.






Timeliness — Get Your Record Together and

Get Writing!

Making a Winning Record for Your Writ is Vitally Important

File Effective Pleadings in the Trial Court
Making Sure EVERYTHING is transcribed or memorialized.
Chambers =Vegas

Get the court to articulate facts to support its ruling (entitled to deference) and
to articulate the legal basis for its ruling and clarify its reasoning

If Court Makes Adverse Ruling - respectfully request brief opportunity to make
your record, ask for a brief stay to file your writ, and request an expedited transcript





Briefing — Felony Appeals

Felony Appeals: Rule 8.360(c)

(1) The appellant's opening brief (AOB) must be served and filed
within 40 days after the record is filed in the reviewing court.

(2) The respondent's brief must be served and filed within 30 days
after the appellant’'s opening brief is filed.

(3) The appellant must serve and file a reply brief, if any, within 20
days after the respondent files its brief.

Contents/Format of Brief: Rule 8.360(a) and (b)






Briefing — Misdemeanor Appeals

Misdemeanor Appeals: Rule 8.882

(1) The appellant must serve and file an appellant's opening brief
within 30 days after the record is filed in the appellate division.

(2) Any respondent's brief must be served and filed within 30 days
after the appellant files its opening brief.

(3) Any appellant's reply brief must be served and filed within 20 days
after the respondent files its brief.

Contents/Format of Brief: Rule 8.883






Briefing - Writs

WRITS: What’s in the petition?
What’s in the petition? Rule 8.486

If the petition names as respondent a judge or court, it must disclose the name of any real party in
interest.

If there’s a simultaneous appeal, the notice "Related Appeal Pending" must appear on the cover
of the petition and the first paragraph of the petition must give info on the appeal.

The petition must be verified and accompanied by a memorandum, which need not repeat
facts alleged in the petition.

If the petition requests a temporary stay, it must comply with very specific rules on
notating it on the cover and you must check the local rules for proper service - Most
require personal service!






Briefing - Writs

Petition - nonargumentative statement of the relevant procedural facts.
Looks a lot like a civil complaint.

Numbered paragraphs
Citations to exhibits

Verification - by one with personal knowledge

Request for Judicial Notice - of all files and records in underlying case (if you
need it)






Briefing - Writs

Memorandum of Points and Authorities — your argument with case
citations, like normal brief.

Prayer for Relief - what do you want the court to do?
Certificate of Word Count

Proof of Service — check local rules, if personal service required.






PAUL E. ZELLERBACH

District Attorney

County of Riverside

3960 Orange Street

Riverside, California 92501

Telephone (951) 955-5400

Ivy B. Fitzpatrick, Senior Deputy District Attorney
State Bar No. 219316

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION TWO

THE PEOPLE OF THE STATE OF NO.
CALIFORNIA,
Petitioner, Riverside Case No.
SWF1200303
V.
STATUTORILY AUTHORIZED
SUPERIOR COURT OF THE STATE OF PETITION FOR WRIT OF
CALIFORNIA, IN AND FOR THE COUNTY | MANDATE: MEMORANDUM OF
OF RIVERSIDE, POINTS AND AUTHORITIES IN
Respondent, SUPPORT THEREOF: EXHIBITS

MOURIS GHIPRIEL,

Real Party in Interest.

TO THE HONORABLE MANUEL A. RAMIREZ, PRESIDING
JUSTICE, AND TO THE ASSOCIATE JUSTICES, OF THE
COURT OF APPEAL, FOURTH APPELLATE DISTRICT,
DIVISION TWO:

Petitioner, the People of the State of California, pursuant to Penal

Code section 1238, subdivision (d), petitions this Court for a Writ of

Mandate, directed to the Superior Court of the State of California for the

County of Riverside, and the Honorable Angel Bermudez, Judge of the

Riverside County Superior Court, to require respondent court to resentence
Mouris Ghipriel, real party in interest, in compliance with Penal Code
sections 1170, subdivision (¢)., and 1203.065, and California Rules of

Court, rules 4.406(b)(1). 4.410, 4413, and 4.414.






Petitioner seeks this review on the ground that respondent court
mmproperly granted probation to real party without reliance upon or the
existence of “unusual circumstances™ to overcome the presumption of
probation ineligibility in accordance with California Rules of Court, rule
4.413(c) and Penal Code section 1203.065, and without any finding on the
record or in the minutes indicating “the interests of justice would best be
served” by a grant of probation.

Instead, respondent court, while indicating that real party’s age (he is
in his mid-fifties) opened up the “possibility” of a grant of probation under
rule 4.413(c)(2)(C), respondent court never found this criterion made
petitioner’s crimes an “unusual case where the interests of justice would
best be served” to overcome the statutory limitation on probation. Rather,
respondent court relied upon the criteria of California Rules of Court, rule
4.414 (the criteria to determine if probation would be proper) and
concluded that “because [real party]’s never been placed on any sort of
probation,” respondent court would “give him another chance or yet a third
chance,” “find unusual circumstances,” and “grant probation.” In so doing.

respondent court imposed an unlawful sentence and granted probation to a

defendant who was statutorily and factually ineligible.

Petitioner is the People of the State of California, in the person of

Paul Zellerbach, District Attorney for the County of Riverside.

I

Respondent is a duly constituted governmental and judicial entity
responsible for the administration of justice according to controlling
statutes and decisions and is the Superior Court of California, County of

Riverside (heremafter “respondent court™).
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Mouris Ghipriel is the real party in interest and will be directly
affected by this proceeding (hereinafter “real party). Real party’s birthdate
1s December 13, 1956. (Exh. 1 [felony complaint reflecting real party’s
date of birth as December 13, 1956]; Exh. 2, p. 45 [minute order with real

party acknowledging that the complaint reflects his true date of birth].)

v

The District Attorney of Riverside County charged real party by
second-amended information with the following felony counts: five
violations of Penal Code section 243 4, subdivision (a), sexual battery;
three violations of Penal Code section 236, false imprisonment; and one
violation of Penal Code section 220, subdivision (a), assault with intent to
commit rape, sodomy, oral copulation, and rape by instrument. The
information also charged real party with three misdemeanor violations of
Penal Code section 314, subdivision (1), indecent exposure. (Exh. 3.) All
charges were alleged to have occurred on or about March 2011 through and

including November 2011. (Exh. 3.)
v

Real party pled not-guilty to all charges and the matter proceeded to

jury trial on April 28, 2014. (Exh. 2, pp. 22-23; Exh. 4.)

VI

On May 13, 2014, a jury convicted real party of all counts, as

charged in the second-amended information, including Count 9, a violation

of Penal Code section 220, subdivision (a). (Exh. 2, pp. 11-12.)






WHEREFORE, petitioner prays that this Court issue a peremptory
writ of mandate ordering respondent count to resentence real party in
accordance with Penal Code sections 1170, subdivision (¢), and 1203.065,
and Californmia Rules of Court, rules 4.406(b)(1). 4.410, 4.413, and 4.414,

reverse the grant of probation, and sentence real party to the prison term
imposed (but suspended) by respondent court.

IN THE ALTERNATIVE, petitioner asks that an alternative writ
of mandate issue, commanding respondent court to show cause before this

Court at a time and place to be then and thereafter specified, why

respondent court should not be required to resentence real party in

accordance with Penal Code sections 1170, subdivision (¢), and 1203.0635,
and California Rules of Court, rules 4.406(b)(1), 4.410, 4.413, and 4.414,
reverse the grant of probation, and sentence real party to the prison term
imposed (but suspended) by respondent court, or why petitioner should not

be granted such other and further relief as may be appropriate and just.

Dated: September 26, 2014
Respectfully submitted,

PAUL E. ZELLERBACH
District Attorney

IVY B. FITZPATRICK
Senior Deputy District Attorney






VERIFICATION

I, IVY B. FITZPATRICK, declare:

That I am the Senior Deputy District Attorney representing the

petitioner in the above-captioned matter. I have read the foregoing petition

and know the contents thereof. The same is true of my own knowledge,
except as to those matters which are therein stated on information and
belief, and. as to those matters, [ believe it to be true.

I declare under penalty of perjury that the foregoing is true and
correct, and that this declaration was executed on September 26, 2014, in

Murrieta, California.

IVY B. FITZPATRICK
Senior Deputy District Attorney






MEMORANDUM OF POINTS AND AUTHORITIES

ARGUMENT

This Court Should Issue A Writ Of Mandate To
Respondent Court, Instructing It To Resentence Real
Party In Accordance With California Law
Real party was convicted of violating Penal Code section 220. (Exh.
2, pp. 11-12.) Penal Code section 1203.065, subdivision (b)(1), prohibits
probation for any person convicted of violating Penal Code section 220,
“|e]xcept in unusual cases where the interests of justice would best be

served if the person is granted probation.” (Pen. Code, § 1203.065, subd.

(b)(1).)> Subdivision (¢) of section 1203.065 requires, “[w]hen probation is

granted, the court shall specity on the record and shall enter on the minutes
the circumstances indicating that the interests of justice would be best
served by the disposition.” (§ 1203.065, subd. (¢).)

When a person is statutorily presumed ineligible for probation, as
real party was here, the trial court must apply the criteria in California
Rules of Court, rule 4.413(c) “to evaluate whether the statutory limitation
on probation is overcome; and if it is, the court should then apply the
criteria in Rule 4.414 to decide whether to grant probation.” (Cal. Rules of
Court, rule 4.413(b), emphasis added.) In other words, the court must first
overcome the presumption of probation ineligibility, by applying the
criteria in rule 4.413(c) to determine if this is an “unusual case,” before the
court may even consider factors to determine if the defendant is suitable for
probation.

Importantly, rule 4.413 does not state that if one of the factors is

found, probation ineligibility is auromatically overcome: rather, it states






ROD PACHECO
District Attomey
County of Riverside
3960 Orange Street, Eighth Floor
Riverside, California 92501
Telephone: (951) 955-5400
(951) 304-5554
Ivy B. Fitzpatrick. Senior Deputy District Attorney
State Bar No. 219316

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT, DIVISION TWO

THE PEOPLE OF THE STATE OF
CALIFORNIA,

Petitioner,
V.
SUPERIOR COURT OF CALIFORNIA,

IN AND FOR THE COUNTY OF RIVERSIDE,
Respondent,

EMRYS JOHN & KESAUN SYKES. et al..
Real Parties in Interest.

NO.

Riverside Case No. SWFO

CAPITAL CASE

PETITION FOR WRIT C
PROHIBITION/MANDA
MEMORANDUM OF PC
AND AUTHORITIES IN
SUPPORT THEREOF:

EXHIBITS 1-5

TO: THE HONORABLE MANUEL A. RAMIREZ, PRESIDING
JUSTICE, AND TO THE ASSOCIATE JUSTICES, OF THE
COURT OF APPEAL, FOURTH APPELLATE DISTRICT,

DIVISION TWO:

Petitioner, the People of the State of California, petitions this Court

for a Peremptory Writ of Mandate, directed to Respondent, the Superior

Court of the State of California for the County of Riverside, to comply with

established legal procedures and initiate a hearing to determine (1) the

existence and/or scope of a possible conflict of interest and (2) whether






“ethical screening might suffice to shield a senior supervisory attorney with
a personal conflict and thus avoid vicarious disqualification of the entire
government legal unit under that attorney’s supervision,” in accordance
with our Supreme Court’s mandates in /n re Charlisse C. (2008) 45 Cal.4th
145 and Ciry and County of San Francisco v. Cobra Solutions, Inc. (2006)
38 Cal.4th 839.

The potential disqualifying conflict arises from attorney Peter
Scalisi’s successive representation of two defendants in this capital case.
Specifically, while Mr. Scalisi was previously real-party-in-interest
(RPI)/defendant Kesaun Sykes’ Conflicts Panel-appointed defense counsel,
he has now undertaken employment as the supervisor of the newly-formed
Capital Defender’s Office of the Public Defender, which now represents co-
defendant/RPI John. Petitioner seeks a writ of mandate on the grounds that
Respondent’s failure to inquire into the scope of the conflict and potential
for ethical screening was manifest error and an abuse of discretion, as it

violates controlling case authority and the constitutional rights and interests

of affected parties.

I
Petitioner is the People of the State of California, in the person of

Rod Pacheco, District Attorney for the County of Riverside.

11
Respondent is a duly constituted governmental and judicial entity

responsible for the administration of justice according to controlling
statutes and decisions and is the Superior Court of California, County of

Riverside.

111
Emrys John and Keysaun Sykes are defendants in the pending case

of People v. Tyrone Miller, Emiys John, Kevin Cox & Kesaun Sykes,






IX
A writ of mandate is proper when the lower court has acted in excess

of its legal jurisdiction based upon a misinterpretation of a statute or the
law. (People v. Municipal Court (Bonner) (1980) 104 Cal. App.3d 685;
People v. Superior Court (Martin) (1979) 98 Cal.App.3d 515; People v.
Superior Court (Howard) (1968) 69 Cal.2d 491, 500.) Review by writ
petition may also be available when the lower court’s order i1s without
evidentiary or factual basis, amounting to an abuse of its discretion.
(People v. Superior Court (Himmelsbach) (1986) 186 Cal. App.3d 524, 531,
overruled on other grounds by People v. Norrell (1996) 13 Cal4th 1:
People v. Superior Court (Martin), supra, 98 Cal. App.3d 515, 518-520;
People v. Municipal Court (Bonner), supra, 104 Cal. App.3d 685.) All

circumstances present themselves here.

X

Petitioner has no other plain, speedy or adequate remedy at law.

The import of Respondent’s failure to inquire into the potential
conflict and vicarious disqualification is manifest: if Petitioner does not
seek a writ of mandate at this pre-trial juncture, the potential conflict
remains an issue for appeal and “any conviction [Petitioner may| receive|[]
[may] be doomed to reversal on appeal before the trial began.” (People v.
Harris (2005) 37 Cal.4th 310, 342.) As stated by our Supreme Court in
People v. Harris, *We see no impropriety in the prosecution’s cautiously
seeking a determination before trial whether a conflict existed rather than

waiting for a defense challenge to a conviction after trial.” (/bid.) Given

the gravity of the charges faced by the defendants in this case, the

implications of this issue upon the defendants’ constitutional rights to
counsel, and the People’s interest in ensuring a sustainable conviction on
appeal, Petitioner respectfully requests that this Court order Respondent to

make simple factual inquiries mandated by controlling case authority.






XI
Petitioner files herewith, and incorporates by this reference:

Exhibit 1 — Case Print in People v. Emrys
John, case no. SWF026784;

Exhibit 2 — Case Print in People v. Kesaun
Svkes, case no. SWF026784:

Exhibit 3 — Reporter’s Transcript of
Hearing held on September 24, 2010, in
People v. Emrys John & Kesaun Skyes, et
al., case no. SWF026784;

Exhibit 4 — Memorandum of Points and
Authorities Regarding Conflict of Interest,
filed October 8, 2010, in case no.
SWF026784;

Exhibit 5 -- Reporter’s Transcript of
Hearing held on October 8, 2010, in
People v. Emrys John & Kesaun Skyes, et
al., case no. SWF026784.

WHEREFORE, petitioner prays that this Court issue a peremptory

writ of mandate directing Respondent to comply with established legal

procedures and initiate a hearing to determine (1) the existence and/or

scope of a possible conflict of interest and (2) whether “ethical screening
might suffice to shield a senior supervisory attorney with a personal
conflict and thus avoid vicarious disqualification of the entire government
legal unit under that attorney’s supervision,” in accordance with our
Supreme Court’s mandates in Charlisse C., supra, 45 Cal.4th 145, and
Cobra, supra, 38 Cal.4th 839.

IN THE ALTERNATIVE, petitioner asks that an alternative writ
of mandate be issued, commanding Respondent to show cause before this

Court at a time and place then and thereafter specified. why Respondent






A Note About E-Filing....

Pursuant to Rule 8.71, all filings in Civil, Criminal, Juvenile and Original

proceedings must be made through the Court's electronic filing system
(TrueFiling).

Bookmarking is required. For formatting guidelines and resources, see your
DCA’s page on www.courts.ca.gov.

Get an account and get familiar with the process before you're trying to
TrueFile your writ at the 11" hour.






The Court’s Decision - Felonies

What happens after the briefing complete in the DCA?

Oral Argument Notice sent to parties. (Rules 8.256, 8.366.)

Oral Argument is held (or not). Generally, 30 min per side
(Rules 8.256, 8.366)....but see local rules. For instance, 4DCA2
allows only 15 minutes because tentative opinions focus
argument.

90 days after submission to issue opinion. (Cal. Const., Art. 6,
§19.)

Opinion is final 30 days after submission. Remittitur issues.
(Rules 8.256, 8.264, 8.272, 8.366.)





The Court’s Decision - Misdemeanors

What happens after briefing complete in App Div?

Oral Argument Notice sent to parties. (Rules 8.885(c).)

Oral Argument is held (or not). Generally, 10 min per side.
(Rules 8.885(d) and (e).)

9o days after submission to issue opinion. (Cal. Const., Art. 6,
§19.)
Opinion is final 30 days after submission. Remittitur issues.

(Rules 8.887, 8.890.) Note that written opinions aren’t
required in App Div.





The Court’s Decision - Writs

WRITS: What happens after Petition filed? Well....it’s a bit more complicated.

Opposing party may choose to file a Preliminary Opposition within 10 days, but they're not
required to do so. (Rule 8.487(a)(1).)

Court may summarily deny the Petition (“Postcard Denial”). Final at filing. (Rule 8.490(b).)

Court may Issue an OSC, whereupon RPI can file a Return stating why the relief should not be
granted. Opposing Party files Traverse. Then there’s OA and a written opinion. (Rule 8.490.)

Or, Issue Palma Notice. Where Court issues "Palma notice,” the court is considering issuing a
peremptory writ in the first instance without OA and a written opinion. Any opposition to a Palma
notice should fully and completely brief the legal and factual issues, since this may be the only
opportunity to do so. (See Palma v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d 171, 180.)

Decision final 30 days after issue, unless Court orders shorter timeline. (Rule 8.490(b).)





We Lost — Now What?

Further Review in Felony Appeals

Petition for Rehearing in the Court of Appeal within 15 days after the filing of the
decision. Any answer must be served and filed within 8 days after petition filed.
(Rule 8.268.)

Petition for Review in Cal Supremes. Petition for Review must be served/filed
within 10 days after decision of Court of Appeal is final. So, 40 days after filing
of opinion. Answer to Petition served/filed 20 days after filing of petition. Reply
must be filed within 10 days. (Rule 8.500.)

It’s not just that you disagree with the Opinion, it needs to be more than that to get
review granted....what is “more”?





We Lost — Now What?

Grounds for Review in the California Supreme Court (Rule 8.500(b),(c))

Necessary to secure uniformity of decision or to settle an important question of law;
DCA lacked jurisdiction;
DCA decision lacked the concurrence of sufficient qualified justices; or

For the purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.

As a policy matter, on petition for review the Supreme Court normally will not consider an
issue that the petitioner failed to timely raise in the Court of Appeal.

The Supreme Court normally will accept the Court of Appeal opinion’s statement of the
issues and facts unless party asked for Rehearing in DCA on those issues.





We Lost — Now What?

Further Review in Misdemeanor Cases

Petition for Rehearing in the App Div within 15 days after the filing of the decision. Any
answer must be served and filed within 8 days after petition filed. (Rule 8.889.)

Application to Certify a Case for Transfer to DCA. Application to transfer must be
served/filed in App Div within 15 days after filing of decision. Normally, consolidated with a
petition for rehearing. Opposition to application must be filed within 5 days of application.
(Rule 8.1005(b).) The application must explain why transfer is necessary to secure
uniformity of decision or to settle an important question of law. (Rule 8.1005(b)(3).)

Petition to Transfer filed with DCA. Petition to transfer must be filed within 15 days after
App Div decision final. Answer must be filed within 10 days after petition filed. (Rule
8.1006.) Briefing in DCA after transfer can be found in Rule 8.1012.





We Lost — Now What?

Further Review in Writs

Superior Court Writs of Mandate/Prohibition: No right to rehearing,
certification, and no right to appeal or petition for review. Only available review is a
new petition for writ of mandate/prohibition in Court of Appeal or Supreme Court.

(CCP, § 904.1(a).

Court of Appeal Writs of Mandate/Prohibition: Same rules as felony appeals.
Petition for Review must be served/filed within 10 days after decision of Court of
Appeal s final.

NOTE: Because a summary denial (“postcard denial”) is final immediately
(Rule 8.264), a PFR on a summary denial must be filed within 10 days
thereafter! Be ready to go!!





California Supreme Court Practice

California Supreme Court (Rule 8.500 et seq.)

Timing for Grant of Review. Supreme Court must act within 60 days of filing of PFR, unless
it extends time, the total not to exceed 9o days. (Rule 8.512.) But we've seen longer....

If Review Granted, they’ll define the issues. (Rule 8.516.)

Briefs on the Merits. Petitioner files Opening Brief on the Merits within 30 days of grant of
review. Opposing party files Answer Brief on the Merits within 30 days. Petitioner serves a
reply within 20 days. (Rule 8.520.)

Oral Argument - San Francisco, LA, Sacramento. (Rule 8.524.)

Decision within 9o days. Final after 30 days. May affirm, reverse, or modify DCA
judgment, but also may order any other dispo, such as remanding with instructions. (Rule
8.528, 8.532; Cal. Const., Art. 6, § 19.)





Depublication or Publication Requests

“Hey, that published DCA case stinks is poorly reasoned and relies
upon flawed analysis! What can we do?”

Request Depublication from the California Supreme Court under
California Rule of Court 8.1125(c)(1).





Depublication - Rule 8.1125

“Any person” may request depublication. (8.11245(a)(1).)

Request made by a letter separate from any petition for review.
No more than 10 pages. (8.125(a)(2).)

Must state requester’s interest in the opinion. (8.1125(a)(3).)





Our Interest

The District Attormeys have the primary responsibility to prosecute criminal offenses and handle sexually violent
predator (SVP) proceedings in the name of the People in their respective counties. (Gov. Code, § 26500; Welt.
& Inst. Code, § 6601.) Speedy trial claims are raised in connection with crimmal cases and SVP civil commitment
cases that the District Attorneys prosecute; Butler will unleash a torrent of contrived speedy trial claims that will
inundate our trial courts and courts of appeal with unnecessary litigation.

Separately, the District Attorneys have two indirect interests in protecting the constitutional rights of those
prosecuted. First, the District Attorneys have an interest in ensuring the rights of criminal defendants and SVP
respondents to prepare and present their defenses are scrupulously observed. Second, the District Attorneys have
an nterest in protecting the attorney-client privilege from unnecessary intrusion. Butler unnecessarily and
unjustifiably requires the state to penetrate the most essential redoubt of the relationship between defense counsel
and clients: their chosen defense strategy and discussions regarding it.






Depublication - Rule 8.1125

“Any person” may request depublication. (8.11245(a)(1).)

Request made by a letter separate from any petition for review.
No more than 10 pages. (8.125(a)(2).)

Must state requester’s interest in the opinion. (8.1125(a)(3).)

Must explain why opinion should not be published.
(8.125(a)(3).)





Depublication - Rule 8.1125

Must reach the California Supreme Court no later than
30 days after opinion is final in the Court of Appeal.
(8.125(a)(4).)

In most cases, finality is 30 days after filing of decision. (8.264(b)1) [Civil
Appeals], 8.366(b)(1) [Criminal Appeals], 8.387(b)(1) [Habeas Corpus],
8.470 [Juvenile Appeals], 8.490(b)(2) [Other Writs].)

Must be served on all parties and the DCA below.
(8.1125(a)(5).)





Depublication - Rule 8.1125

Within ten days of the Supreme Court receiving your brilliant
epistle, the entire world gets to respond. (8.1125(b)(1).)

This includes the DCA you just attacked. (8.1125(b)(1).

If it is anyone other than the lower court, that person must
also state his or her interest in the opinion. (8.1125(b)(1).)





Depublication - Possible Outcomes

Court may order the opinion depublished. (8.1125(c).)

If the case is one in which review has been granted, this undoes the change
effected in 2016 in Rule 8.1115(e)(1), which permitted continued citation to a
case in which review has been granted as persuasive authority only.

(8.1115(e)(3).)

Supreme Court could also do the opposite, and make the review-granted
opinion binding authority. (8.1115(e)(3).) Recently occurred in In re Humphrey
(2018) 19 Cal.App.5™ 1006 (2018).

Supreme Court can tell you to read the opinion and like it. (8.1125(c)(2).)

Supreme Court could also grant review of the case on its own motion.

(8.500(b).)





Depublication or Publication Requests

“Hey, that unpublished DCA case rules! No, wait. It doesn’t rule,
because it is unpublished. How can we fix that?”

Request publication from the California Supreme Court under
California Rule of Court 8.1120.





Publication - Rule 8.1120

Any person may request publication. (8.1120(a)(1).)

Request must be in a letter to the court rendering the
opinion, in which the requester’s interest in the
opinion is stated. (8.1120(a)(2).)

Must be received by the rendering court 20 days after
the DCA opinion is filed. (8.1120(a)(3).)

Must be served on all parties. (8.1120(a)(4).)





Publication - Possible outcomes

DCA may order the opinion published. (8.1120(b)(1) by implication.)

If the DCA does not grant the request, or cannot do so before the
decision is final, it must forward the request, the opinion, and its
recommendation and reasoning to the Supreme Court. (8.1120(b)(1).)

DCA must serve its reccommendation on the requesting party.

(8.1120(b)(2).)

Supreme court then makes publication decision. It must give notice of
that decision. (8.1120(c).)





AmiIcus curilae

“That case on the other side of the state looks important. I had better
chime in.”

“CDAA thinks this is an important issue for all of us. I had better chime in.”
“What the heck did the legislature do there? I had better chime in.”
“What the heck is the AG doing there? | had better chime in.”

“No, really! WHAT IS THE AG DOING THERE??! I had better grab the
biggest chime I can find.”





Amicus Curilae

Supreme Court

Any person may apply for permission of the Chief Justice
to file an amicus brief. (8.520(f)(1).)

In general, briefs must be filed within 30 days of parties’
original briefing. May be later, with good cause.

(8.520(f)(2).)





Amicus Curilae

Supreme Court

Application must state interest and illustrate why this brief helps.
(8.520(f)(3).)

Application must disclose if a party ghost-authored some or all of
the brief, or financially contributed to its preparation.

(8.520(f)(4)(A) (i) & (ii).

Application must disclose anyone else who funded it.

(8.520(f)(4)(B).)





Amicus Curilae

Supreme Court

Your proposed amicus brief must accompany the
application. (8.520(f)(5).)

Cover must identify which party, if any, the brief
supports. (8.520(f)(6).)





Amicus Curilae

Supreme Court

Your proposed amicus brief must accompany the application.
(8.520(f)(5).)

Cover must identify which party, if any, the brief supports.
(8.520(f)(6).)

The parties may respond with an answer. It may be individualized
or consolidated. (8.520(f)(7).)

The Attorney General doesn’t need permission to file, unless
representing some other branch of government. (8.520(f)(8).





Amicus Curilae

Supreme Court

Brief must contain a table of contents and a table of authorities and must
use headings. (8.204(a)(1)(A) & (B).)

Must use 13-point font. Or more. (8.204(b)(4).)
1.5-inch margins on the side, 1 inch on the top. (8.204(b)(6).)
No more than 14,000 words or 50 pages. Certify the length. (8.204(c)(1) &

(2).)

If filing a hardcopy, clothe your brief with a gray cover, (8.40(a)), and make
sure that cover includes the information required in Rule 8.204(b)(10.)





Amicus Curilae

Supreme Court

[f supporting or opposing a petition for review, an
amicus curiae letter may be filed with the Court.

(8.500(g)(1).)
The letter must describe the interest of the
submitter. (8.500(g)(2).)





Amicus Curilae

District Courts of Appeal

Application for permission to file must be made to
the Presiding Justice within 14 days of last brief
parties. (8.200(c)(1).)

Other rules parallel Supreme Court rules, listed in
Rule 8.200.





APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF IN
SUPPORT OF PETITIONER

Ryan J. Couzens, Supervising District Attorney for the County of Yolo
(“Amicus”) respectfully requests permission to file the attached brief in support of
the Petition for Writ of Mandate filed by the District Attorney of the County El
Dorado on behalf of the People of the State of California.

Amicus works in the County of Yolo, which has a population of 210,000.
Our office investigates all fatal officer-involved shootings and a number of other
in-custody deaths and police shooting incidents. We also utilize a criminal grand
jury to consider indictments for many matters, including wrongdoing by officers.
Amicus has an interest in the present case because the grand jury plays an
important role in the case process for these cases. The attached amicus curiae
brief will assist the court by describing how the limitation of grand juries for a
particular class of persons, i.e., police officers, violates the equal protection
guarantees of the state and federal constitutions.

No other party or attorney authored the proposed brief in whole or in part,

or made a monetary contribution intended to fund the preparation or submission of

the brief. If the court approves, I respectfully request the filing of the letter brief

that was submitted electronically to the court concurrently with this application.

Dated: June 7, 2016 Respectfully submitted,
JEFF W. REISIG
District Attorney
County of Yolo, State of California

By: RYAN J. COUZENS
Deputy District Attorney











Oral Argument

Notice of oral argument will be sent at least 20 days before
it occurs. (8.256(b) & 8.524(b).)

Appellant, petitioner, or moving party may open and close.
(8.256(c)(1) & 8.524(d).)
Each side receives 30 minutes. (8.256(c)(2) & 8.524(e).)





Oral Argument

“If you know the enemy and know yourself, you
need not fear the result of a hundred battles. If
you know yourself but not the enemy;, for every
victory gained you will also suffer a defeat. If
you know neither the enemy nor yourself, you
will succumb in every battle.” -Sun Tzu.





Oral Argument

Outline your materials.

Plan an opening salvo and a closing blow.

Expect everything in between to be at the whim of
the court.

DO NOT REGURGITATE YOUR BRIEF.

You are creative. Use new words.





Oral Argument

Do a moot. Solicit your friends, colleagues and those who secretly hate you
to test your theories. If you have a neighboring District Attorney’s Office,
recruit them as well. And the Attorney General, if any of them are still
speaking to me at this point.

Expect to be interrupted by the court. Welcome it. If they pepper you with
questions, there is a good chance they are interested.

Do not interrupt them. Ensure that you listen, just like you would with a
witness.






Oral Argument

When you stand at the lectern (you stand on a podium), the height
may be adjustable. Look for a little switch.

Smile. You are almost certainly on camera these days, with your
image being beamed across the world. Address the court as if your
parents are watching. They might be.

A warning light will tell you when your time is drawing to a close.
Watch for it. It goes faster than you might think.






Oral Argument

Special COVID-world note: Almost every argument is currently
virtual, just like this training. Zoom and telephone are in high use.

Deep, breath. Stand up. “May it please the court ...
Introduce yourself and tell them who you represent.

Remember to reserve a minute or three for rebuttal if you are the
appellant/petitioner. Unless, of course, you don’t want to have the
last word.






Oral Argument

Special practice note about the 4/2: They issue tentative
opinions. A preview of how difficult your fight might be. It
assists in focusing your argument. They also will ask you if you
want to waive that argument.

Watch for non-verbal cues, just like you would do with a jury.
Don’t argue your way out of winning.

Listen to your opponent if you have rebuttal.





Final Thoughts —

Global Considerations and Strategies

Did we make a good enough record in the Superior Court? Timely objection?
Fully briefed/argued and all/best evidence in the record?

[s the issue important enough to warrant appellate review?

[s the issue ripe and free of “stuff” that might detract/distract from issue being
challenged? Is this case the one with the best facts to take up the issue?

[s there potential to create bad law? Is it worth the risk? Is this case the best one?

Are there unique concerns in this case with taking an appeal? Delay? Impact on
victims? Impact on case? Impact on law enforcement/community?

Are we going to potentially impact our office’s credibility with the DCA?

Is there another solution, such as refiling?





Questions?

IvyFitzpatrick@RivCoDA.org
Ph. 951-955-5572

Other Resources
= CDAA Appellate Committee

» CDAA Communities (Online
Forums) — Appeals, Writs &
Esoterica
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W & 1 Code § 300 Petition

=Usually after child detained by social worker or law

enforcement
=Warrant required unless imminent danger

""Wa!'m Nt requirements ( § 340(b))
mMm‘%’HQ‘k&‘y NOARES 1 form (IV-100)

=Petition must be filed within 48 hours of removal
excluding noncourt days ( § 313)

=+1f child removed, initial hearing must be held no later
than next court day; if not removed, within 15 days
( §315; rule 5.670(a))

T i £ ( {'\VC (’l L. {"\-‘r( | [VASH \\’t.'\_v'\'l(_
1]

<k
4

PaN
> Notice § §290.1-297

=Mother, presumed or alleged fathers, legal guardian. child 10
or older, siblings subject lo court’s jurisdiction. Indian tribe.
Indian cusiodian, attorneys. probate depl.. DA

)"-Dete11ti011 hearing--written or oral ( § 290.1)
~ = Jurisdiction henring—_—Qersona] service or certified mail--rrr
/ B T = ;i
unless appeared at detention hearing. then first class mail ok.
(§291)
=Alleged lathers must also be served with JV-505
=Incarcerated parents must be served with JV-450/451 (rule
5.530(6)(5))
= Email notice authorized afier initial jurisdiction hearing ( § 212.5)
ik cigns form
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qé > Detention/Initial Hearing | houy ov vavve ( \E‘A dinal  sbhw d u\\

= Appointment of counsel for parties ( § 317)

=Mailing Address ( § 316.1--JV-140 form)

=Paternity ( § 316.2)

= [CWA Inquiry (§ 224 3--1CWA-020 form)

=Reading of petitionfadvisement of rights (§ § 316, 353)
w=Detention issues { § 319)

=Setting of jurisdiction hearing ( § 334)

LAY { C\" \",1- S~—ELU'LLU"LVJF Jw kc)C CC]/J/\J\;.' (‘,R PL{"
\HQC»W"C»\ v A ((Cuotlen crumoe) c(uj\

FaN
qé B> Appointment of Counsel--Parents

= Parties enlitled (o be represented by counsel of choice.
Court may appoint counsel for indigent parents who desire
counscl but cannot atford counsel. ( § 317)
== IT child remaoved or removal is recommended, appointment
mandatory for indigent parent in absence of knowing and
mlelligent waiver.
-+ {Parent may be liable to county for costs of counsel-- § 903.1) R
= Parents entitled to competent counsel ( § 317.5) A \n \1'( ‘(L
= Competency requirements (Rule 5.660(d))
= Minimum of 8 hrs. of training in dependency law

W\ | 28¢ \(.\,_'\ Went  qo o lgw
SCVI0S\ 7 can CYDsS XA 4

pay MU BENERT -
qé > Appointment of Counsel-—-Child

PWE o evidence

»=Counsel must be appointed unless court finds that child will
not benefit from appointment of counsel ( § 317(c)(1))

w=Rule 5.660(b)--Standards for “no benefit”
= Appointed counsel must be competent ( § 317.5)
=Competence standards (Rule 5.660(d))

CAPTA GAL ()6 326.5, le 5.662(c)) C o LA 2 TAN - VAL UWpW@M-ﬂ
appoint a separate CAPTA GAL ~ = v = _ \ )
EATTA (e e A\t onn a2 M“W

o~ é c:L.'lJ r v b atiion
fafle— POF 5 . Jerenkl witeed clagnd? Aevnne Adhes (/RSP
syasndALie Bf TN ' Wk . q ol duafiea, »NOT

werd undoask dudss
Jg ¢ Ub»% et ofe =€0”] AL
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( §316.1--JV-140 form)

a mailing address
=My consent 10 email service (EFS-005)

=+Court must advise parent that mailing address will be used for
notice of all future proceedings and if parent changes address
but does nol file a new form. court will presume that they
received notice.

==If parent does not appear until later. must be required to
complete form on first appearance.

A TR
L Child’s Right to
‘D Attend All Hearings § 349
== All children have right 1o be present at any hearing
concemning themselves or siblings
= Il present. court must inform child of right to address court and
panticipate in the hearing
= It child is 10 or older and not present, court must inquire
whether child was informed of right to be present and inquire
as to reason child is not present.
= II child 10 or older not notified or was not given opportunity
(o be present, court must continue hearing unless not in best
interests of child to continue the hearing.
== Continuance only for so long as necessary to give notice or secure
B presence of child.
pay .
<):a Sibling’s Right to
‘ .
Attend All Hearings § 349
=Anyone who is entitled to notice is entitled to be present at_\
hearings and to be represented by counsel of choice 7'
=Siblings subject to court’s jurisdiction are entitled o be
present and represented by counsel because they are
entitled to notice
«=Exception: Separate notice to siblings not required if their
case(s) are calendared in same court at same ime
Wi
<E Detention-Mailing Address
4

- . . ”
=Parent must be required to complete JV-140 form designating
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A

< >

f

Detention-Paternity/Parentage
Determination ( § 316.2)

=Court has duty at initial hearing and at all hearings

thereafler unti] parentage is established to ask about
identity and address of all presumed and alleged parents
and to ask prescribed list of questions designed to
provide info re: parentage:

=Existing judgment of paternity?

=Marriage?

=+Cohabitation at time of conception or birth?

=Support or promises of support in connection w/ prcgnaﬂcy'?/f"

>

Paternity/Parentage (con’t)

-+ Voluntary declaration or other acknowledgement of paternity?
= Paternity tests?
= Family Code § 7611(d)?

»=Nolice to all alleged fathers/parents required w/ copy of JV-505
form

== Courl may recognize more than one presumed father it detrimental
not to do so ( § 7612(c))

~+Must have parent-child relationship, /n re Donevan L. (2016) 244 CA4
1075

= [f more than one presumed father, court must resolve issue under

FC §7612(d), In re Jesusa V. (2004) 32 C4 558

oz

A

< 2>

Paternity/Parentage {con’t)

= Six kinds of fathers in a dependency case:
=Presumed (legal) father (Family Code §7611)
=Use of word “parent™ in dependency statutes meins legal pareni. /n re
Zacharia D, (1993) 6 Ch 435
=Biological father
=Alleged father
=Kelsey §. father: Adoption of Kelvey §.(1992) 1 Chth 816
=Same rights as presumed
=Adjudicated Father (Paternity judament)
«=Not a presunmed father unless he can prove comes within FC § 7611 fu i
E.0.(2010) 182 CAdth 722
~FEquitable fathers: Ji re ferry P.(2002) 95 CA4th 793)

=Demonstrated commitment 1o child without regard to biology
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AN
¢c > Paternity/Parentage (con’t)

= § 316.2(d): If a man appears and files UPA action (FC
§ 7630) court shall determine if he is “the father”
=+If man asks for determination of whether he is bio father,
court is required to make determination. fn re B.C. (2012) 205
CA4 1306

=LInless not possible he could be bio. fu re D.P.(2015) 240 CA4 689,
or he is presumed. fi re Emma B.(2015) 240 CAdth Y98

=In praclice, if alleged father files JV-505 and makes oral
motion, most courts will make determination.

£ v
QE 2> Paternity/Parentage (con’t) J\}\.J
n/_§

= Presumed mothers: L\ nf
=+In general, UPA applies to women as well as men, FC § 7650, &){_ A g\
==fin re Salvador M. (2003) 111 CA4 1353 |
=Woman who gives birth with intent to raise child herself is o X :
conclusively presumed mother even il she later abandons the child i .
=i re D.S.(2012) 207 CA4 1088 ‘\.)V‘ =3 0 &
C

Mifp’%\*fﬁ” '\,\‘j J >
R Y

QE. > Paternity/Parentage (con’t)

=Juvenile court has exclusive jurisdiction over UPA (and all
other custody) proceedings ( § 304: fn re Alexander P. (2016) 5
CAS475,488)

= Findings must be noted in the minutes

= Presumed father or Kelsey S. Father--generally entitled 1o
reunitfication services ( § 361 .5(a))

= Biological or adjudicated Father--may be granted reunification
services, benelit to child { § 361.5(a))

= Alleged father--entitled o notice of proceedings only unless and
until he establishes that he is more than alleged.
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I.
VICTIMS’ RIGHTS REPRESENTATION
MARSY’S LAW: VICTIMS’ BILL OF RIGHTS

A. HISTORY OF MARSY’S LAW

On November 4, 2008, California voters passed Proposition 9, known as Marsy’s Law.
Marsy’s Law was named after Marsy Nicholas, a University of California Santa Barbara student who
was violently murdered in 1983. Dr. Henry Nicholas, Marsy’s brother and co-founder of Broadcom,
along with Orange County District Attorney Todd Spitzer, were instrumental in fighting to insure
this legislation passed. Marsy’s Law has been codified under Penal Code section 679.206 and was
added as an amendment to the California Constitution under Article I, section 28.

B. VICTIMS’ RIGHTS UNDER MARSY’S LAW

Marsy’s Law, via Penal Code § 679.026 mandates that crime victims be issued a pamphlet
outlining their seventeen (17) California Constitutional Rights listed below:

1.

To be treated with fairness and respect for his or her privacy and dignity, and to be
free from intimidation, harassment, and abuse, throughout the criminal or juvenile
justice process.

To be reasonably protected from the defendant and persons acting on behalf of the
defendant.

To have the safety of the victim and the victim’s family considered in fixing the
amount of bail and release conditions for the defendant.

To prevent the disclosure of confidential information or records to the defendant, the
defendant’s attorney, or any other person acting on behalf of the defendant, which
could be used to locate or harass the victim or the victim’s family or which disclose
confidential communications made in the course of medical or counseling treatment,
or which are otherwise privileged or confidential by law.

To refuse an interview, deposition, or discovery request by the defendant, the
defendant’s attorney, or any other person acting on behalf of the defendant, and to set
reasonable conditions on the conduct of any such interview to which the victim
consents.





10.

11.

12.

13.

To reasonable notice of and to reasonably confer with the prosecuting agency, upon
request, regarding, the arrest of the defendant if known by the prosecutor, the charges
filed, the determination whether to extradite the defendant, and, upon request, to be
notified of and informed before any pretrial disposition of the case.

To reasonable notice of all public proceedings, including delinquency proceedings,
upon request, at which the defendant and the prosecutor are entitled to be present and
of all parole or other post-conviction release proceedings, and to be present at

all such proceedings.

To be heard, upon request, at any proceeding, including any delinquency proceeding,
involving a post-arrest release decision, plea, sentencing, post-conviction release
decision, or any proceeding in which a right of the victim is at issue.

To a speedy trial and a prompt and final conclusion of the case and any related post-
judgment proceedings.

To provide information to a probation department official conducting a pre-sentence
investigation concerning the impact of the offense on the victim and the victim’s
family and any sentencing recommendations before the sentencing of the defendant.

To receive, upon request, the pre-sentence report when available to the defendant,
except for those portions made confidential by law.

To be informed, upon request, of the conviction, sentence, place and time of
incarceration, or other disposition of the defendant, the scheduled release date of the
defendant, and the release of or the escape by the defendant from custody.

To restitution.

(A)  Itis the unequivocal intention of the People of the State of California that all
persons who suffer losses as a result of criminal activity shall have the right
to seek and secure restitution from the persons convicted of the crimes
causing the losses they suffer.

(B)  Restitution shall be ordered from the convicted wrongdoer in every case,
regardless of the sentence or disposition imposed, in which a crime victim
suffers a loss.

(C)  All monetary payments, monies, and property collected from any person who
has been ordered to make restitution shall be first applied to pay the amounts
ordered as restitution to the victim.





14.  To the prompt return of property when no longer needed as evidence.

15. To be informed of all parole procedures, to participate in the parole process, to
provide information to the parole authority to be considered before the parole of the
offender, and to be notified, upon request, of the parole or other release of the
offender.

16.  To have the safety of the victim, the victim’s family, and the general public
considered before any parole or other post-judgment release decision is made.

17.. To be informed of the rights enumerated in paragraphs (1) through (16). A victim,
the retained attorney of a victim, a lawful representative of the victim, or the
prosecuting attorney upon request of the victim, may enforce the above rights in any
trial or appellate court with jurisdiction over the case as a matter of right. The court
shall act promptly on such a request.

C. WHO IS A VICTIM UNDER MARSY’S LAW?

Pursuant to Article I, Section 28(e), “a ‘victim’ is a person who suffers direct or threatened
physical, psychological, or financial harm as a result of the commission or attempted commission
of a crime or delinquent act. The term “victim® also includes the person's spouse, parents, children,
siblings, or guardian, and includes a lawful representative of a crime victim who is deceased, a
minor, or physically or psychologically incapacitated. The term ‘victim® does not include a person
in custody for an offense, the accused, or a person whom the court finds would not act in the best
interests of a minor victim.”

D. ATTORNEY’S AUTHORITY UNDER MARSY’S LAW

Pursuant to Article I, Section 28(c), “[a] victim, the retained attorney of a victim, a lawful
representative of the victim, or the prosecuting attorney upon request of the victim, may enforce the
rights enumerated in subdivision (b) in any trial or appellate court with jurisdiction over the case as
a matter of right. The court shall act promptly on such a request.” (Emphasis added.)

E. THE REPRESENTATION OF VICTIMS UNDER MARSY’S LAW

1. Working with Law Enforcement
2. Working with the Prosecutor’s Office
3. Working with the assigned prosecutor

4. Working with the Court





a. File your brief with the Court, defense counsel and Prosecutor’s Office
b. Submit your victim-impact statement to the Prosecutor’s Office for their file

5. Parole Hearings
WORKING WITH THE MARSY’S LAW ATTORNEY AS DEFENSE COUNSEL
1. 1377/1378 Resolutions

2. 1202.4 Issues

3. Bail Issues
4. Diversion Issues
5. Sentencing/Creative Sentencing

COMPENSATION FOR MARSY’ LAW REPRESENTATION

1. Hourly Rate

2. Flat Rate
3. Pro bono
4, 1202.4(£)(3)(F) and (H)





IL.
ATTACHMENTS AND REFERENCES

COPY OF MARSY’S LAW

See Attachment A

COPY OF PENAL CODE 1202.4 - Victim Restitution

See Attachment B

FILING YOUR INITIAL BRIEFS UNDER MARSY’S LAW
1. Declaration of Attorney

2. Assertion of Rights

RESTITUTION AND RESTITUTION HEARINGS

1. Key cases

People v. Smith (2011) 198 Cal.App.4th 415
People v. Cain (2000) 82 Cal.App.4th 81

2. Key references

CEB, California Criminal Law Practice and Procedure, PART VIII, “Victim
Restitution” written by Antonio R. Sarabia II

State Bar of California, Annual Meeting, Long Beach, CA, September 18, 2011,
Victim Restitution and Civil Cases, presented by Antonio R. Sarabia Il and Michael
L. Fell

Orange County Lawyer Magazine, November 2013, “Understanding and Utilizing
Marsy’s Law” co-authored by Michael L. Fell and Professor Elizabeth Jones
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MARSY’S LAW

CALIFORNIA CONSTITUTION
ARTICLE 1, § 28

(a) The People of the State of California find and declare all of the following:

(1) Criminal activity has a serious impact on the citizens of California. The
rights of victims of crime and their families in criminal prosecutions are a subject of
grave statewide concern.

(2) Victims of crime are entitled to have the criminal justice system view
criminal acts as serious threats to the safety and welfare of the people of California.
The enactment of comprehensive provisions and laws ensuring a bill of rights for
victims of crime, including safeguards in the criminal justice system fully protecting
those rights and ensuring that crime victims are treated with respect and dignity, is
a matter of high public importance. California's victims of crime are largely
dependent upon the proper functioning of government, upon the criminal justice
system and upon the expeditious enforcement of the rights of victims of crime
described herein, in order to protect the public safety and to secure justice when the
public safety has been compromised by criminal activity.

(3) The rights of victims pervade the criminal justice system. These rights
include personally held and enforceable rights described in paragraphs (1) through
(17) of subdivision (b).

(4) The rights of victims also include broader shared collective rights that are
held in common with all of the People of the State of California and that are
enforceable through the enactment of laws and through good-faith efforts and actions
of California's elected, appointed, and publicly employed officials. These rights
encompass the expectation shared with all of the people of California that persons
who commit felonious acts causing injury to innocent victims will be appropriately
and thoroughly investigated, appropriately detained in custody, brought before the
courts of California even if arrested outside the State, tried by the courts in a timely
manner, sentenced, and sufficiently punished so that the public safety is protected and
encouraged as a goal of highest importance.

(5) Victims of crime have a collectively shared right to expect that persons
convicted of committing criminal acts are sufficiently punished in both the manner
and the length of the sentences imposed by the courts of the State of California. This
right includes the right to expect that the punitive and deterrent effect of custodial





sentences imposed by the courts will not be undercut or diminished by the granting
of rights and privileges to prisoners that are not required by any provision of the
United States Constitution or by the laws of this State to be granted to any person
incarcerated in a penal or other custodial facility in this State as a punishment or
correction for the commission of a crime.

(6) Victims of crime are entitled to finality in their criminal cases. Lengthy
appeals and other post-judgment proceedings that challenge criminal convictions,
frequent and difficult parole hearings that threaten to release criminal offenders, and
the ongoing threat that the sentences of criminal wrongdoers will be reduced, prolong
the suffering of crime victims for many years after the crimes themselves have been
perpetrated. This prolonged suffering of crime victims and their families must come
to an end.

(7) Finally, the People find and declare that the right to public safety extends
to public and private primary, elementary, junior high, and senior high school, and
community college, California State University, University of California, and private
college and university campuses, where students and staff have the right to be safe
and secure in their persons.

(8) To accomplish the goals it is necessary that the laws of California relating
to the criminal justice process be amended in order to protect the legitimate rights of
victims of crime.

(b) In order to preserve and protect a victim's rights to justice and due process,
a victim shall be entitled to the following rights:

[VICTIMS’ BILL OF RIGHTS]

(1) TO BE TREATED WITH FAIRNESS AND RESPECT FOR HIS OR HER
PRIVACY AND DIGNITY, AND TO BE FREE FROM INTIMIDATION,
HARASSMENT, AND ABUSE, THROUGHOUT THE CRIMINAL OR JUVENILE
JUSTICE PROCESS.

(2) TOBEREASONABLY PROTECTED FROM THE DEFENDANT AND PERSONS
ACTING ON BEHALF OF THE DEFENDANT.

(3) TO HAVE THE SAFETY OF THE VICTIM AND THE VICTIM'S FAMILY
CONSIDERED IN FIXING THE AMOUNT OF BAIL AND RELEASE
CONDITIONS FOR THE DEFENDANT.

(4) TO PREVENT THE DISCLOSURE OF CONFIDENTIAL INFORMATION OR
RECORDSTO THE DEFENDANT, THE DEFENDANT'S ATTORN EY,ORANY
OTHER PERSON ACTING ON BEHALF OF THE DEF ENDANT, WHICH





®)

(6)

7

®

)

(10)

11D

12)

COULD BE USED TO LOCATE OR HARASS THE VICTIM OR THE VICTIM'S
FAMILY OR WHICH DISCLOSE CONFIDENTIAL COMMUNICATIONS
MADE IN THE COURSE OF MEDICAL OR COUNSELING TREATMENT, OR
WHICH ARE OTHERWISE PRIVILEGED OR CONFIDENTIAL BY LAW,

'TO REFUSE AN INTERVIEW, DEPOSITION, OR DISCOVERY REQUEST BY
THE DEFENDANT, THE DEFENDANT'S ATTORNEY, OR ANY OTHER
PERSON ACTING ON BEHALF OF THE DEFENDANT, AND TO SET
REASONABLE CONDITIONS ON THE CONDUCT OF ANY SUCH INTERVIEW
TO WHICH THE VICTIM CONSENTS.

TO REASONABLE NOTICE OF AND TO REASONABLY CONFER WITH THE
PROSECUTING AGENCY, UPON REQUEST, REGARDING, THE ARREST OF
THE DEFENDANT IF KNOWN BY THE PROSECUTOR, THE CHARGES
FILED, THE DETERMINATION WHETHER TO EXTRADITE THE
DEFENDANT, AND, UPON REQUEST, TO BE NOTIFIED OF AND INFORMED
BEFORE ANY PRETRIAL DISPOSITION OF THE CASE.

TO REASONABLE NOTICE OF ALL PUBLIC PROCEEDINGS, INCLUDING
DELINQUENCY PROCEEDINGS, UPON REQUEST, AT WHICH THE
DEFENDANT AND THE PROSECUTOR ARE ENTITLED TO BE PRESENT
AND OF ALL PAROLE OR OTHER POST-CONVICTION RELEASE
PROCEEDINGS, AND TO BE PRESENT AT ALL SUCH PROCEEDINGS.

TO BE HEARD, UPON REQUEST, AT ANY PROCEEDIN G, INCLUDING ANY
DELINQUENCY PROCEEDING, INVOLVING A POST-ARREST RELEASE
DECISION, PLEA, SENTENCING, POST-CONVICTION RELEASE DECISION,
OR ANY PROCEEDING IN WHICH A RIGHT OF THE VICTIM IS AT ISSUE.

TO A SPEEDY TRIAL AND A PROMPT AND FINAL CONCLUSION OF THE
CASE AND ANY RELATED POST-JUDGMENT PROCEEDINGS.

TO PROVIDE INFORMATION TO A PROBATION DEPARTMENT OFFICIAL
CONDUCTING A PRE-SENTENCE INVESTIGATION CONCERNING THE
IMPACT OF THE OFFENSE ON THE VICTIM AND THE VICTIM'S FAMILY
AND ANY SENTENCING RECOMMENDATIONS BEFORE THE SENTENCING
OF THE DEFENDANT.

TO RECEIVE, UPON REQUEST, THE PRE-SENTENCE REPORT WHEN
AVAILABLETO THE DEFENDANT, EXCEPT FOR THOSE PORTIONS MADE
CONFIDENTIAL BY LAW,

TO BE INFORMED, UPON REQUEST, OF THE CONVICTION, SENTENCE,
PLACE AND TIME OF INCARCERATION, OR OTHER DISPOSITION OF THE





(13)

(14)

(15)

16)

7)

DEFENDANT, THE SCHEDULED RELEASE DATE OF THE DEFENDANT,
AND THE RELEASE OF OR THE ESCAPE BY THE DEFENDANT FROM

CUSTODY.
TO RESTITUTION.

(A) IT IS THE UNEQUIVOCAL INTENTION OF THE PEOPLE OF THE
STATE OF CALIFORNIA THAT ALL PERSONS WHO SUFFER
LOSSES AS A RESULT OF CRIMINAL ACTIVITY SHALL HAVE THE
RIGHT TO SEEK AND SECURE RESTITUTION FROM THE PERSONS
CONVICTED OF THE CRIMES CAUSING THE LOSSES THEY
SUFFER.

(B) RESTITUTION SHALL BE ORDERED FROM THE CONVICTED
WRONGDOER IN EVERY CASE, REGARDLESS OF THE SENTENCE
OR DISPOSITION IMPOSED, IN WHICH A CRIME VICTIM SUFFERS
A LOSS.

(C) ALL MONETARY PAYMENTS, MONIES, AND PROPERTY
COLLECTED FROM ANY PERSON WHO HAS BEEN ORDERED TO
MAKE RESTITUTION SHALL BE FIRST APPLIED TO PAY THE
AMOUNTS ORDERED AS RESTITUTION TO THE VICTIM.

TO THE PROMPT RETURN OF PROPERTY WHEN NO LONGER NEEDED AS
EVIDENCE.

TO BE INFORMED OF ALL PAROLE PROCEDURES, TO PARTICIPATE IN
THE PAROLE PROCESS, TO PROVIDE INFORMATION TO THE PAROLE
AUTHORITY TO BE CONSIDERED BEFORE THE PAROLE OF THE
OFFENDER, AND TO BE NOTIFIED, UPON REQUEST, OF THE PAROLE OR
OTHER RELEASE OF THE OFFENDER.

TO HAVE THE SAFETY OF THE VICTIM, THE VICTIM'S FAMILY, AND
THE GENERAL PUBLIC CONSIDERED BEFORE ANY PAROLE OR OTHER
POST-JUDGMENT RELEASE DECISION IS MADE.

TO BE INFORMED OF THE RIGHTS ENUMERATED IN PARAGRAPHS §))
THROUGH (16).

() (1) A victim, the retained attorney of a victim, a lawful representative of the
victim, or the prosecuting attorney upon request of the victim, may enforce the rights
enumerated in subdivision (b) in any trial or appellate court with jurisdiction over the
case as a matter of right. The court shall act promptly on such a request.





(2) This section does not create any cause of action for compensation or
damages against the State, any political subdivision of the State, any officer,
employee, or agent of the State or of any of its political subdivisions, or any officer
or employee of the court.

(d) The granting of these rights to victims shall not be construed to deny or disparage
other rights possessed by victims. The court in its discretion may extend the right to
be heard at sentencing to any person harmed by the defendant. The parole authority
shall extend the right to be heard at a parole hearing to any person harmed by the
offender.

(e) As used in this section, a "victim" is a person who suffers direct or threatened
physical, psychological, or financial harm as a result of the commission or attempted
commission of a crime or delinquent act. The term "victim" also includes the person's
spouse, parents, children, siblings, or guardian, and includes a lawful representative
of a crime victim who is deceased, a minor, or physically or psychologically
incapacitated. The term "victim" does not include a person in custody for an offense,
the accused, or a person whom the court finds would not act in the best interests of
a minor victim.

(f) In addition to the enumerated rights provided in subdivision (b) that are personally
enforceable by victims as provided in subdivision (c), victims of crime have
additional rights that are shared with all of the People of the State of California.
These collectively held rights include, but are not limited to, the following: (1) Right
to Safe Schools. All students and staff of public primary, elementary, junior high, and
senior high schools, and community colleges, colleges, and universities have the
inalienable right to attend campuses which are safe, secure and peaceful. (2) Right to
Truth-in-Evidence. Except as provided by statute hereafter enacted by a two-thirds
vote of the membership in each house of the Legislature, relevant evidence shall not
be excluded in any criminal proceeding, including pretrial and postconviction
motions and hearings, or in any trial or hearing of a juvenile for a criminal offense,
whether heard in juvenile or adult court. Nothing in this section shall affect any
existing statutory rule of evidence relating to privilege or hearsay, or Evidence Code
Sections 352, 782 or 1103. Nothing in this section shall affect any existing statutory
or constitutional right of the press. (3) Public Safety Bail. A person may be released
on bail by sufficient sureties, except for capital crimes when the facts are evident or
the presumption great. Excessive bail may not be required. In setting, reducing or





denying bail, the judge or magistrate shall take into consideration the protection of
the public, the safety of the victim, the seriousness of the offense charged, the
previous criminal record of the defendant, and the probability of his or her appearing
at the trial or hearing of the case. Public safety and the safety of the victim shall be
the primary considerations. A person may be released on his or her own recognizance
in the court's discretion, subject to the same factors considered in setting bail. Before
any person arrested for a serious felony may be released on bail, a hearing may be
held before the magistrate or judge, and the prosecuting attorney and the victim shall
be given notice and reasonable opportunity to be heard on the matter. When a judge
or magistrate grants or denies bail or release on a person's own recognizance, the
reasons for that decision shall be stated in the record and included in the court's
minutes. (4) Use of Prior Convictions. Any prior felony conviction of any person in
any criminal proceeding, whether adult or juvenile, shall subsequently be used
without limitation for purposes of impeachment or enhancement of sentence in any
criminal proceeding. When a prior felony conviction is an element of any felony
offense, it shall be proven to the trier of fact in open court. (5) Truth in Sentencing.
Sentences that are individually imposed upon convicted criminal wrongdoers based
upon the facts and circumstances surrounding their cases shall be carried out in
compliance with the courts' sentencing orders, and shall not be substantially
diminished by early release policies intended to alleviate overcrowding in custodial
facilities. The legislative branch shall ensure sufficient funding to adequately house
inmates for the full terms of their sentences, except for statutorily authorized credits
which reduce those sentences. (6) Reform of the parole process. The current process
for parole hearings is excessive, especially in cases in which the defendant has been
convicted of murder. The parole hearing process must be reformed for the benefit of
crime victims.

(8) As used in this article, the term "serious felony" is any crime defined in
subdivision (c) of Section 1192.7 of the Penal Code, or any successor statute.
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Penal Code 1202.4

(a) (1) It is the intent of the Legislature that a victim of crime who incurs any
economic loss as a result of the commission of a crime shall receive restitution
directly from any defendant convicted of that crime.

(2) Upon a person being convicted of any crime in the State of California, the court
shall order the defendant to pay a fine in the form of a penalty assessment in
accordance with Section 1464. (3) The court, in addition to any other penalty
provided or imposed under the law, shall order the defendant to pay both of the
following: (A) A restitution fine in accordance with subdivision (b). (B)
Restitution to the victim or victims, if any, in accordance with subdivision (f),
which shall be enforceable as if the order were a civil judgment.

(b) In every case where a person is convicted of a crime, the court shall impose a
separate and additional restitution fine, unless it finds compelling and
extraordinary reasons for not doing so, and states those reasons on the record. (1)
The restitution fine shall be set at the discretion of the court and commensurate
with the seriousness of the offense, but shall not be less than two hundred dollars
(5200), and not more than ten thousand dollars ($10,000), if the person is
convicted of a felony, and shall not be less than one hundred dollars ($100), and
not more than one thousand dollars ($1,000), if the person is convicted of a
misdemeanor. (2) In setting a felony restitution fine, the court may determine the
amount of the fine as the product of two hundred dollars ($200) multiplied by the
number of years of imprisonment the defendant is ordered to serve, multiplied by
the number of felony counts of which the defendant is convicted.

(c) The court shall impose the restitution fine unless it finds compelling and
extraordinary reasons for not doing so, and states those reasons on the record. A
defendant's inability to pay shall not be considered a compelling and extraordinary
reason not to impose a restitution fine. Inability to pay may be considered only in
increasing the amount of the restitution fine in excess of the two hundred-dollar
($200) or one hundred-dollar ($100) minimum. The court may specify that funds
confiscated at the time of the defendant's arrest, except for funds confiscated
pursuant to Section 11469 of the Health and Safety Code, be applied to the
restitution fine if the funds are not exempt for spousal or child support or subject to
any other legal exemption.





(d) In setting the amount of the fine pursuant to subdivision (b) in excess of the
two hundred-dollar ($200) or one hundred-dollar ($100) minimum, the court shall
consider any relevant factors including, but not limited to, the defendant's inability
to pay, the seriousness and gravity of the offense and the circumstances of its
commission, any economic gain derived by the defendant as a result of the crime,
the extent to which any other person suffered any losses as a result of the crime,
and the number of victims involved in the crime. Those losses may include
pecuniary losses to the victim or his or her dependents as well as intangible losses,
such as psychological harm caused by the crime. Consideration of a defendant' s
inability to pay may include his or her future earning capacity. A defendant shall
bear the burden of demonstrating his or her inability to pay. Express findings by
the court as to the factors bearing on the amount of the fine shall not be required. A
separate hearing for the fine shall not be required.

(e) The restitution fine shall not be subject to penalty assessments authorized in
Section 1464 or Chapter 12 (commencing with Section 76000) of Title 8 of the
Government Code, or the state surcharge authorized in Section 1465.7, and shall be
deposited in the Restitution Fund in the State Treasury.

(f) Except as provided in subdivisions (q) and (r), in every case in which a victim
has suffered economic loss as a result of the defendant's conduct, the court shall
require that the defendant make restitution to the victim or victims in an amount
established by court order, based on the amount of loss claimed by the victim or
victims or any other showing to the court. If the amount of loss cannot be
ascertained at the time of sentencing, the restitution order shall include a provision
that the amount shall be determined at the direction of the court. The court shall
order full restitution unless it finds compelling and extraordinary reasons for not
doing so, and states them on the record. The court may specify that funds
confiscated at the time of the defendant's arrest, except for funds confiscated
pursuant to Section 11469 of the Health and Safety Code, be applied to the
restitution order if the funds are not exempt for spousal or child support or subject
to any other legal exemption.

(1) The defendant has the right to a hearing before a judge to dispute the

determination of the amount of restitution. The court may modify the
amount, on its own motion or on the motion of the district attorney, the
victim or victims, or the defendant. If a motion is made for modification of a
restitution order, the victim shall be notified of that motion at least 10 days
prior to the proceeding held to decide the motion.





(2) Determination of the amount of restitution ordered pursuant to this
subdivision shall not be affected by the indemnification or subrogation rights
of any third party. Restitution ordered pursuant to this subdivision shall be
ordered to be deposited to the Restitution Fund to the extent that the victim,
as defined in subdivision (k), has received assistance from the Victim
Compensation Program pursuant to Chapter 5 (commencing with Section
13950) of Part 4 of Division 3 of Title 2 of the Government Code.

(3) To the extent possible, the restitution order shall be prepared by the
sentencing court, shall identify each victim and each loss to which it
pertains, and shall be of a dollar amount that is sufficient to fully
reimburse the victim or victims for every determined economic loss
incurred as the result of the defendant's criminal conduct, including,
but not limited to, all of the following:

(A) Full or partial payment for the value of stolen or damaged
property. The value of stolen or damaged property shall be the
replacement cost of like property, or the actual cost of repairing
the property when repair is possible.

(B) Medical expenses.
(C) Mental health counseling expenses.

(D) Wages or profits lost due to injury incurred by the victim, and
if the victim is a minor, wages or profits lost by the minor's
parent, parents, guardian, or guardians, while caring for the
injured minor. Lost wages shall include any commission income
as well as any base wages. Commission income shall be
established by evidence of commission income during the 12-
month period prior to the date of the crime for which restitution
is being ordered, unless good cause for a shorter time period is
shown.

(E) Wages or profits lost by the victim, and if the victim is a
minor, wages or profits lost by the minor's parent, parents,
guardian, or guardians, due to time spent as a witness or in
assisting the police or prosecution. Lost wages shall include any
commission income as well as any base wages. Commission
income shall be established by evidence of commission income





during the 12-month period prior to the date of the crime for
which restitution is being ordered, unless good cause for a shorter
time period is shown.

(F) Noneconomic losses, including, but not limited to,
psychological harm, for felony violations of Section 288.

(G) Interest, at the rate of 10 percent per annum, that accrues as
of the date of sentencing or loss, as determined by the court.

(H) Actual and reasonable attorney's fees and other costs of
collection accrued by a private entity on behalf of the victim.

(I) Expenses incurred by an adult victim in relocating away from
the defendant, including, but not limited to, deposits for utilities
and telephone service, deposits for rental housing, temporary
lodging and food expenses, clothing, and personal items. Expenses
incurred pursuant to this section shall be verified by law
enforcement to be necessary for the personal safety of the victim
or by a mental health treatment provider to be necessary for the
emotional well-being of the victim.

(J) Expenses to install or increase residential security incurred
related to a crime, as defined in subdivision (c) of Section 667.5,
including, but not limited to, a home security device or system, or
replacing or increasing the number of locks.

(K) Expenses to retrofit a residence or vehicle, or both, to make
the residence accessible to or the vehicle operational by the victim,
if the victim is permanently disabled, whether the disability is
partial or total, as a direct result of the crime.

(4) (A) If, as a result of the defendant's conduct, the Restitution Fund has
provided assistance to or on behalf of a victim or derivative victim pursuant to
Chapter 5 (commencing with Section 13950) of Part 4 of Division 3 of Title 2 of
the Government Code, the amount of assistance provided shall be presumed to be a
direct result of the defendant's criminal conduct and shall be included in the
amount of the restitution ordered. (B) The amount of assistance provided by the
Restitution Fund shall be established by copies of bills submitted to the California
Victim Compensation and Government Claims Board reflecting the amount paid





by the board and whether the services for which payment was made were for
medical or dental expenses, funeral or burial expenses, mental health counseling,
wage or support losses, or rehabilitation. Certified copies of these bills provided by
the board and redacted to protect the privacy and safety of the victim or any legal
privilege, together with a statement made under penalty of perjury by the custodian
of records that those bills were submitted to and were paid by the board, shall be
sufficient to meet this requirement. (C) If the defendant offers evidence to rebut the
presumption established by this paragraph, the court may release additional
information contained in the records of the board to the defendant only after
reviewing that information in camera and finding that the information is necessary
for the defendant to dispute the amount of the restitution order.

(5) Except as provided in paragraph (6), in any case in which an order may
be entered pursuant to this subdivision, the defendant shall prepare and file a
disclosure identifying all assets, income, and liabilities in which the defendant held
or controlled a present or future interest as of the date of the defendant's arrest for
the crime for which restitution may be ordered. The financial disclosure statements
shall be made available to the victim and the board pursuant to Section 1214. The
disclosure shall be signed by the defendant upon a form approved or adopted by
the Judicial Council for the purpose of facilitating the disclosure. Any defendant
who willfully states as true any material matter that he or she knows to be false on
the disclosure required by this subdivision is guilty of a misdemeanor, unless this
conduct is punishable as perjury or another provision of law provides for a greater
penalty.

(6) A defendant who fails to file the financial disclosure required in
paragraph (5), but who has filed a financial affidavit or financial information
pursuant to subdivision (c) of Section 987, shall be deemed to have waived the
confidentiality of that affidavit or financial information as to a victim in whose
favor the order of restitution is entered pursuant to subdivision (f). The affidavit or
information shall serve in lieu of the financial disclosure required in paragraph (5),
and paragraphs (7) to (10), inclusive, shall not apply.

(7) Except as provided in paragraph (6), the defendant shall file the
disclosure with the clerk of the court no later than the date set for the defendant's
sentencing, unless otherwise directed by the court. The disclosure may be
inspected or copied as provided by subdivision (b), (c), or (d) of Section 1203.05.





(8) In its discretion, the court may relieve the defendant of the duty under
paragraph (7) of filing with the clerk by requiring that the defendant's disclosure be
submitted as an attachment to, and be available to, those authorized to receive the
following: (A) Any report submitted pursuant to subparagraph (C) of paragraph (2)
of subdivision (b) of Section 1203 or subdivision (g) of Section 1203. (B) Any
stipulation submitted pursuant to paragraph (4) of subdivision (b) of Section 1203.
(C) Any report by the probation officer, or any information submitted by the
defendant applying for a conditional sentence pursuant to subdivision (d) of
Section 1203.

(9) The court may consider a defendant's unreasonable failure to make a
complete disclosure pursuant to paragraph (5) as any of the following: (A) A
circumstance in aggravation of the crime in imposing a term under subdivision (b)
of Section 1170. (B) A factor indicating that the interests of justice would not be
served by admitting the defendant to probation under Section 1203. (C) A factor
indicating that the interests of justice would not be served by conditionally
sentencing the defendant under Section 1203. (D) A factor indicating that the
interests of justice would not be served by imposing less than the maximum fine
and sentence fixed by law for the case.

(10) A defendant's failure or refusal to make the required disclosure pursuant
to paragraph (5) shall not delay entry of an order of restitution or pronouncement
of sentence. In appropriate cases, the court may do any of the following: (A)
Require the defendant to be examined by the district attorney pursuant to
subdivision (h). (B) If sentencing the defendant under Section 1170, provide that
the victim shall receive a copy of the portion of the probation report filed pursuant
to Section 1203.10 concerning the defendant's employment, occupation, finances,
and liabilities. (C) If sentencing the defendant under Section 1203, set a date and
place for submission of the disclosure required by paragraph (5) as a condition of
probation or suspended sentence.

(11) If a defendant has any remaining unpaid balance on a restitution order
or fine 120 days prior to his or her scheduled release from probation or 120 days
prior to his or her completion of a conditional sentence, the defendant shall prepare
and file a new and updated financial disclosure identifying all assets, income, and
liabilities in which the defendant holds or controls or has held or controlled a
present or future interest during the defendant's period of probation or conditional
sentence. The financial disclosure shall be made available to the victim and the
board pursuant to Section 1214. The disclosure shall be signed and prepared by the
defendant on the same form as described in paragraph (5). Any defendant who





willfully states as true any material matter that he or she knows to be false on the
disclosure required by this subdivision is guilty of a misdemeanor, unless this
conduct is punishable as perjury or another provision of law provides for a greater
penalty. The financial disclosure required by this paragraph shall be filed with the
clerk of the court no later than 90 days prior to the defendant's scheduled release
from probation or completion of the defendant's conditional sentence.

(g) The court shall order full restitution unless it finds compelling and
extraordinary reasons for not doing so, and states those reasons on the record. A
defendant's inability to pay shall not be considered a compelling and extraordinary
reason not to impose a restitution order, nor shall inability to pay be a
consideration in determining the amount of a restitution order.

(h) The district attorney may request an order of examination pursuant to the
procedures specified in Article 2 (commencing with Section 708.110) of Chapter 6
of Division 2 of Title 9 of Part 2 of the Code of Civil Procedure, in order to
determine the defendant's financial assets for purposes of collecting on the
restitution order.

(i) A restitution order imposed pursuant to subdivision (f) shall be enforceable as if
the order were a civil judgment.

() The making of a restitution order pursuant to subdivision (f) shall not affect the
right of a victim to recovery from the Restitution Fund as otherwise provided by
law, except to the extent that restitution is actually collected pursuant to the order.
Restitution collected pursuant to this subdivision shall be credited to any other
judgments for the same losses obtained against the defendant arising out of the
crime for which the defendant was convicted.

(k) For purposes of this section, "victim" shall include all of the following: (1) The
immediate surviving family of the actual victim. (2) Any corporation, business
trust, estate, trust, partnership, association, joint venture, government,
governmental subdivision, agency, or instrumentality, or any other legal or
commercial entity when that entity is a direct victim of a crime. (3) Any person
who has sustained economic loss as the result of a crime and who satisfies any of
the following conditions: (A) At the time of the crime was the parent, grandparent,
sibling, spouse, child, or grandchild of the victim. (B) At the time of the crime was
living in the household of the victim. (C) At the time of the crime was a person
who had previously lived in the household of the victim for a period of not less
than two years in a relationship substantially similar to a relationship listed in





subparagraph (A). (D) Is another family member of the victim, including, but not
limited to, the victim's fiance or fiancee, and who witnessed the crime. (E) Is the
primary caretaker of a minor victim. (4) Any person who is eligible to receive
assistance from the Restitution Fund pursuant to Chapter 5 (commencing with
Section 13950) of Part 4 of Division 3 of Title 2 of the Government Code. (5) Any
governmental entity that is responsible for repairing, replacing, or restoring public
or privately owned property that has been defaced with graffiti or other inscribed
material, as defined in subdivision (e) of Section 594, and that has sustained an
economic loss as the result of a violation of Sections 594, 594.3, 594.4, 640.5,
640.6, or 640.7 of the Penal Code.

(I) At its discretion, the board of supervisors of any county may impose a fee to
cover the actual administrative cost of collecting the restitution fine, not to exceed
10 percent of the amount ordered to be paid, to be added to the restitution fine and
included in the order of the court, the proceeds of which shall be deposited in the
general fund of the county.

(m) In every case in which the defendant is granted probation, the court shall make
the payment of restitution fines and orders imposed pursuant to this section a
condition of probation. Any portion of a restitution order that remains unsatisfied
after a defendant is no longer on probation shall continue to be enforceable by a
victim pursuant to Section 1214 until the obligation is satisfied.

(n) If the court finds and states on the record compelling and extraordinary reasons
why a restitution fine or full restitution order should not be required, the court shall
order, as a condition of probation, that the defendant perform specified community
service, unless it finds and states on the record compelling and extraordinary
reasons not to require community service in addition to the finding that restitution
should not be required. Upon revocation of probation, the court shall impose
restitution pursuant to this section.

(0) The provisions of Section 13963 of the Government Code shall apply to
restitution imposed pursuant to this section.

(p) The court clerk shall notify the California Victim Compensation and
Government Claims Board within 90 days of an order of restitution being imposed
if the defendant is ordered to pay restitution to the board due to the victim
receiving compensation from the Restitution Fund. Notification shall be
accomplished by mailing a copy of the court order to the board, which may be
done periodically by bulk mail or electronic mail.





(q) Upon conviction for a violation of Section 236.1, the court shall, in addition to
any other penalty or restitution, order the defendant to pay restitution to the victim
in any case in which a victim has suffered economic loss as a result of the
defendant's conduct. The court shall require that the defendant make restitution to
the victim or victims in an amount established by court order, based on the amount
of loss claimed by the victim or victims or any other showing to the court. In
determining restitution pursuant to this section, the court shall base its order upon
the greater of the following: the gross value of the victim's labor or services based
upon the comparable value of similar services in the labor market in which the
offense occurred, or the value of the victim's labor as guaranteed under California
law, or the actual income derived by the defendant from the victim's labor or
services or any other appropriate means to provide reparations to the victim.

(r) In addition to any other penalty or fine, the court shall order any person who has
been convicted of any violation of Section 653h, 653s, 653u, or 653w to make
restitution to any owner or lawful producer, or trade association acting on behalf of
the owner or lawful producer, of a phonograph record, disc, wire, tape, film, or
other device or article from which sounds or visual images are derived that
suffered economic loss resulting from the violation. For the purpose of calculating
restitution, the value of each nonconforming article or device shall be based on the
aggregate wholesale value of lawfully manufactured and authorized devices or
articles from which sounds or visual images are devised, unless a higher value can
be proved in the case of (1) an unreleased audio work, or (2) an audiovisual work
that, at the time of unauthorized distribution, has not been made available in copies
for sale to the general public in the United States on a digital versatile disc. The
order of restitution shall also include reasonable costs incurred as a result of any
investigation of the violation undertaken by the owner, lawful producer, or trade
association acting on behalf of the owner or lawful producer. "Aggregate
wholesale value" means the average wholesale value of lawfully manufactured and
authorized sound or audiovisual recordings. Proof of the specific wholesale value
of each nonconforming device or article is not required.
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California Clinical Forensic Medical Training Center (CCFMTC)
&
California District Attorneys Association (CDAA)
Presents:
10th Annual SART Summit Multi-Disciplinary Conference
September 7-9, 2021
Hyatt Regency Mission Bay

Tuesday, September 7. 2021

1:00 p.m. —1:30 p.m. Welcoming Remarks and Course Overview
Amanda Martin, Asst CEO — CDAA/CCFMTC
The Honorable Nancy O’Malley — Alameda County District Attorney

1:30 p.m. — 2:30 p.m. GENERAL SESSION KEYNOTE
My Story of Survival
Elizabeth Smart, Survivor

2:30 p.m. — 2:45 p.m. BREAK

2:45 p.m. — 4:45 p.m. The Effects of Traumatic Brain Injury and Strangulation in Sexual Assaults
Sean Dugan, MD — CCFMTC Medical Director — Shasta Regional Center

4:45 p.m. — 5:00 p.m. Wrap Up

Wednesday, September 8, 2021

8:30 a.m. — 8:45 a.m. Welcome
Christina Pritchett, Program Manager
California Clinical Forensic Medical Training Center

8:45 a.m. — 9:45 a.m. Genetic Genealogy as an Investigative Tool
Amy Holliday, Principal Criminal Attorney — Sacramento County

9:45 a.m. — 10:00 a.m. BREAK

10:00 a.m. — 12:00 p.m. The Evil Among Us - Nor-Cal Rapist Discussion
Chris Ore, Principal Criminal Attorney— Sacramento County
Keith Hill, Principal Criminal Attorney — Sacramento County
Nikki Sewell, Criminalist — Sacramento County
Terri Castiglia, Investigator — Sacramento Police Department

06/15/21

**Both MCLE and BRN credit will be offered at this event**
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12:00 p.m. —1:30 p.m.

1:30 p.m. — 2:30 pm

2:30 p.m. — 2:45 p.m.

WORKSHOPS

2:45 p.m. — 4:45 p.m.

LUNCH (on your own)

If You Don’t Know a Native, One Will Be Assigned to You

Forget past theories. Move forward to create a more multi-tiered approach to Native Americans
Trish Martinez, Native Liaison to the San Diego Regional

HT-CSEC Advisory Council

BREAK

Sexual Assault Examiners Workshop for SAFEs and SANEs
Strangulation Review and Implementation

Michelle Shores, RN, MSN, CEN — Palomar Hospital

Hillary Larkin, PA — Alameda Health Systems

Law Enforcement Officers Workshop
The Art of the Interview: Getting People to Talk Begins with Connection
Rachael Frost, Investigator — FROST ICED Investigations

Prosecutors Workshop

Marsy’s Law and Sexual Assault: Practice Pointers and Potential Pitfalls
Vanessa Ruiz, Victim Advocate - California Attorney General’s Office
Wendy Patrick, Deputy District Attorney, San Diego County

Michael Fell, Victims’ Rights Attorney — Justice for Crime Victims

Joy Utomi, Deputy Attorney General- CA. Attorney Generals Office

Criminalists Workshop
Familial DNA
TBD

Victim Advocates Workshop
Who’s Taking Care of Us While We Are Taking Care of Others?
Al Killen- Harvey, LCSW, CEO — The Harvey Institute
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Thursday, September 9, 2021

9:00 a.m. — 9:15 a.m. Welcome and Course Overview
Sean Dugan, MD — CCFMTC Medical Director — Shasta Regional Center

9:15 a.m. - 10:15 a.m. Domestic Violence Forensic Examinations — The New Horizon
Michelle Shores, RN, MSN
Hillary Larkin, PA

10:15 a.m. -10:30 a.m. BREAK

10:30 a.m. — 11:00 a.m. Testing the Kits: The Effects of SB 22
Zachary Wallace, DDA — San Diego County District Attorney

11:00 a.m. — 12:30 p.m. Through the Looking Glass:
Creating Change by Leveraging Your Own Leadership
Rachael Frost, Investigator — FROST ICED Investigations

Wrap Up and Adjournment
Christina Pritchett, Program Manager
California Clinical Forensic Medical Training Center

SART Summit X is supported by a grant EM 20091059 from the California Office of Emergency Services (CAL OES) to the California District Attorneys
Association (CDAA) on behalf of the California Clinical Forensic Medical Training Center (CCFMTC).

SEXUAL
ASSAULT
RESPONSE
TEAM
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PEOPLE OF CALIFORNIA CASE OVERVIEW

Ve
ROY WALLER

10" Annual SART Summit

The Evil Among Us
wagmu CALFORNIA . ALIFORNIA
’.;. CLINICAL FORENSIC ATTORNEVS
NS MEDICAL TRAINING CENTER CDAA IR te
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Rohnert Park — N. DOE Vallejo — T. DOE

m Awakened from sleep by
an armed, masked man February 1992

“Where’s the money?”

He had a gun

g Awoke and walled down hall

o Bound hands ¢

126 Allison Ct.

CUT CLOTHING - VALLEJO

Ripped open the top. Popping off buttons. Cut off the bottoms with scissors.






m Handcuffs
m Duct taped

® Gun to head
m Dog leashes and

Martinez — S. DOE

m Mouth

m Eyes with cotton
balls

rope

Martinez

m Shaved & Vacuumed

m Repeatedly sexually
assaulted her

m Penetrated with
vacuum

m Rummaged between
rapes

m Kissed her and
stroked her hair

9/1/2021

Martinez — S. DOE

Halloween 1996
Skeleton Masked Man

8
CUT CLOTHING -
MARTINEZ
Cut off all clothing with scissors.
10

Davis 1997 - T.H. DOE & K.H. DOE

January 25, 1997 m T.H. DOE was home with K.H.

- DOE
4:02 a.m.
4 Hours m Woke to loud noise and leg in
back

Covered mouth and gun to head
“Just want your money”

Duct tape with cotton balls
Rope and zip ties- Hogtied
Tried to jump out of the
window

Fireman’s carried her downstairs

11

12





Davis 1997 -K.H. DOE

K.H. DOE asleep

After 3:00am awoke to a man
with a gun covering her mouth

m Returned with a ski mask on

®m Duct taped her eyes with cotton
balls

Zip ties to bind her
Demanded ATM & PIN

Fireman’s carried her downstairs|

13

vis 2000 — C. Doe

Downstairs for a drink

Creaking coming from upstairs

Investigated roommates room

Pinned to ground

Taped eyes and mouth
Zip tied and taped hands/feet

Carried to car

m Drove to dark area

Sexually assaulted in back seat

Ejaculated between thighs

15

“I was so stupid” K. Doe

m Puts K. DOE on
bed & tapes
ankles

m “Where’s the
money?”

17

9/1/2021

14

Chico - R. DOE

= July 18, 1997

m Gloved hand over her mouth
m Gun to the head

m Demanded her ATM & PIN
m Zip ties and duct tape

October 14, 2006
1:00 a.m.
6 Hours

Sacramento

m K. DOE Noise while
showering

m Gloved hand over mouth
'®m Gun to her head

. Taped eyes and mouth

m Taped hands behind back

16

Y. Doe

Y. DOE 1:40am artrives home
White SUV in the garage
Enters to find man with a gun

Covers her mouth with gloved
hand

“I'just want money.”
Bound her wrists and ankles
m Demanded ATM and PIN

Fireman’s carried to closet

= Apologized
Duct tape over her eyes

Fondles and Kisses in Closet






Fireman’s carried to the bed
Repeatedly, raped, penetrateq

m “Your blocking me”
Digitally penetrated

m “Do you want more”

Orally copulated them back
and forth- “all night long”
Cut all of her clothes off
“skillfully”

Fireman’s cartied her to the
bath

Washed her in the bath
“Have you ever been with a
white guy?”’

1

19

The History of the NorCal Rapist

m 1991- Rohnert Park -No Suspect

m 1992 —Vallejo -No Suspect

m 1996- Martinez - No Suspect but DNA link to
Vallejo

m 1997 Davis — No suspect —but MO link

m 1997 Chico- No Suspect but DNA Link to
Vallejo.

m 2000 Davis- No suspect but DNA linked to
Rohnert Patk, Vallejo, Martinez, Chico.

m 2006 Sacramento — No suspect but DNA link to
Rohnert Park, Vallejo, Martinez, Chico, Davis

21
o,
6 Cities — 7 Cases— 9 Women
Rohnert Park
6/23/91
Vallejo Martinez
2/1/92 10/31/96
Davis Chico
1/25/97 7/18/97
2 Women
Davis Sacramento
7/6/00 10/4/06
23

9/1/2021

“I won’t get
caught. Ileave
nothing behind”

22

LEAVING THE CLUES
“Forensic Materials and the MO”

24





Method of Operation
m Mask and gloves

m Use of duct tape on eyes and mouth
m Bound with zip ties, duct tape & rope
m Hands bound behind back

m Fireman’s carry

m Rummaged the home between rapes
m Similar phrases and demeanor

m Cut off clothing

m Hides/ disables the phone

25

LEAVING THE CLUES
Forensic Materials and the MO
m Rohnert Park — Sheet
m Vallejo — Abdominal Swab
m Martinez — Bedspread
m Davis 97 — None / MO only
m Chico - Pillowcase
m Davis 00’ — Underwear

m Sacramento — Vaginal Swabs

27

INVESTIGATONS WITH NO CODIS HIT
“Boots on the Ground”

9/1/2021

Rohnert | Vallejo | Martinez | Davis Chico Davis | Sacramento
Park 1997 2000
Brought Items [—  — Y — e ] e P —]
Used cords/wire Colc )|l
Eyes taped = | o [ —=
Mouth taped C o] 3
[ | s s [ | —
C oo e e 4
| s s [ e | | e [
[ e [ | ——
— 1:; —4 — /4
Demanded ATM/PIN — ‘ C | 4 —43 [—
Radio / TV — ‘ C | —=3
Rummaged then raped e e e s —
Kissed breast/nipples e [ = —
Fireman’s Carry — — [ I —]

26

LEAVING THE CLUES
Forensic Materials and the MO

m Variety of testing done throughout the years

m Fingerprints, hair exams, blood 1D, ALS, semen 1D,
ABO, DQA1+PM, Profiler Plus, Pro/Co, Identifiler,
Fusion 6C, RMP, LR

m Case to case CODIS hits
m Six CODIS profiles uploaded between 1999 and 2006

28

INVESTIGATION WITH NO CODIS HIT
Boots on the Ground

m Operation Forerunner- Sacramento Case-
ONLY workable lead

29

30
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INVESTIGATION WITH NO CODIS HIT
Boots on the Ground

m No CODIS offender
hit?

m Approximately 150
reference samples
analyzed and excluded
at the Sacramento lab

A W

alone

m America's Most Wanted

IDENTIFYING THE RAPIST

“Genetic Genealogy to the Rescue”

31

32

IDENTIFYING THE RAPIST
Genetic Genealogy

m Uploading SNP sample to non forensic
commercial genealogy site

m Building Family Tree
m 20 minutes- Roy Charles Waller

THE STAKEOUT AND THE
WARRANTS
“His House, Arrest and Lockers”

33

THE STAKEOUT AND THE WARRANTS
His House, Arrest and Lockers

m Surreptitious garbage
collection submitted 9/17/18

m Arrested 9/20/18

m Reference sample
worked and released 9/20/18

35

34

Confession is Suicide and Suicide is Confession

08/20/209E
HER






Storage Locker Evidence

37

RAPE KIT EVIDENCE - BAG #2

39

RAPE KIT EVIDENCE - BAG #4

41

9/1/2021

RAPE KIT EVIDENCE - BAG #1

=

38
RAPE KIT EVIDENCE - BAG #3
. q a \ E
X I
_— Tl
40

RAPE KIT EVIDENCE - BAG #5

42





43
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BINDING ROPES
Vallejo Martinez Chico Waller

Davis 1997 pinky sized cotton/nylon rope

ROY
WALLER
NOTE

RAPIST’S NOTE
FROM THE SCENE

45

Charges

m 11 Cases originally
m Woodland —No remaining evidence/ Different MO

m Sonoma— DNA exclusion

47

44

FILING THE CASE
“The Victims, Charges & SOL”

46

Charges

m Penal Code 261, 289, 288a
m Penal Code 209
m Penal Code 667.61

m Penal Code Section 784.7

48





46 Charges

ROHNERT PARK

= Rape — 3 counts

= Kidnap

VALLEJO

= Rape -3 counts

= Digital Penetration — 2 Counts
= Kidnap

MARTINEZ

m Rape — 4 counts

= Digital Penetration — 3 counts
= Oral Copulation

= Kidnap

DAVIS 1997

= Rape -2 counts

m  Foreign Penetration

m  Kidnap — 2 Counts

CHICO

m Rape

m Kidnap

DAVIS 2000

Rape

Digital Penetration — 2 Counts
Oral Copulation

Sodomy

Kidnap

SACRAMENTO

= Rape — 8 Counts

m Oral Copulation — 2 Count

m  Digital Penetration — 2 Counts
]

Kidnap — 2 Counts

49

FILING THE CASE
Statute of Limitations

m 1996 Forward — DNA filing under 803
m 1991-1996 Penal Code Section 667.61

Lifetime Statue of Limitations

m But 667.61 was not enacted until 1994.

51

If No Rape- No Chargeable
Crime

Any sexual penetration of the vagina or female
genitalia, however slight, constitutes engaging in an
act of sexual intercourse. Female genitalia
includes the labia majora, the labia minora, clitoris,
or vestibule of the vagina. Proof of ejaculation is
not required.

9/1/2021

The Law & Instructions
1991- 2006

m Two Versions
m Caljic
m CalCrim

50

209(b) Kidnap
Movement required
Vs
Penal Code 209(a)
Detain for Extortion

52

NEEDLES IN A HAYSTACK
“Locating and Presenting
Decades Old Evidence”

53

54





NEEDLES IN A HAYSTACK
Locating & Presenting Decades Old Evidence

m Bvidence destroyed

m Evidence damaged

m Reel to Reel
m VHS

m Polaroids

55

NEEDLES IN A HAYSTACK
Locating & Presenting Decades Old Evidence
m Nine intense evidential exams

m Multiple rounds of find-the-derivative

57

PRELIMINARY LITIGATION

Defense Motions Discovery

m Protection of the Privacy interests

1. Exculpatory Evidence?
2. Required by statute?

Evidence Code 1040- “Official Information”

“against the public interest"

59
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ATM PHOTOS Foundation

Bank of the West

56
PRELIMINARY LITIGATION
“The Preliminary Hearing and
Defense Motions”
58

PRELIMINARY LITIGATION

The Preliminary Hearing and Defense Motions

m Prop 115 Prelim
Risks vs Benefits
m Victim considerations
m DNA considerations
m Burden on 115 witness

m Investigator did 25 115 interviews
including all DNA

m Held to answer on all charges
and enhancements

60

10





TO RETEST OR NOT TO RETEST,
THAT WAS THE QUESTION

61

9/1/2021

TO RETEST OR NOT TO RETEST
THAT WAS THE QUESTION

m Was redoing DNA analysis a good idea?
m Original DNA results
m Many criminalists, some unavailable
m Variety of testing kits
m Different types of statistics
m Simplicity of presentation
m One analyst, one DNA kit, one type of statistic

62

TO RETEST OR NOT TO RETEST
THAT WAS THE QUESTION

m Potential risks
m Consumption of samples
= Enough DNA? Degradation?

m More sensitive kit could result in more mixtutes

m Convincing the 4th floor

DNA RETESTED

m Six cases retested

= No consumption of samples
m Sometimes the results were surprising

m Roy Waller included on all retested samples

63
IT°S A TEAM EFFORT
“Working With Multiple Counties
and Advocates”
65

64

IT°S A TEAM EFFORT
Working With Multiple Counties & Advocates

m Victim Contacts

m Follow up
investigations —

m Collection of new
reference samples.

66

11
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BEHIND THE MASK
“Handling The COVID Hurdles”

G

BEHIND THE MASK
Handling The COVID Hurdles

m Getting into the courthouse
m New reference samples collected from victims

m DNA retesting of five cases took five months
in COVID-time!

m Mask and distancing requirements

m Jury selection and courtroom seating

67
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TRIAL ISSUES

Managing The Case Inside & Outside The Courtroom

m Defense DNA attorney presence
m Witness preparation

m Exhibit handling

m Courtroom technology

m EBlderly/sick SART nutse
m Unique DNA presentation
= Handling the media

m Victim Name

71

68

TRIAL ISSUES
“Managing the Case Inside and
Outside the Courtroom”

70

Identification in Court

Cleared by DA

Cleared by DNA

DNA Match

72
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SART Lessons Learned

m Importance of the exam over the long term.
m Preservation of the OCJP 923

m Photographic documentation

m Labeling of swabs with Dr/Nurse initials

m Extended documentation/observations

m Locating witnesses decades in the future.

m Business Records/Past Recollection Recorded

m Accuracy of quotes and actions of perpetrator

75

THE CONVICTION
Justice Delayed Is Not Justice Denied
m 897 Years to Life
State Prison
m Victim closure

m "Set us free from so
much pain."

m Elder Parole

#NorCalRapist juror after the
verdicts: “The DNA don't lie"

Lauren Keene

L

9/1/2021

Defendant Testimony

77

74
THE CONVICTION

“Justice Delayed Was Not Justice Denied”’

76
10th Annual SART Summit
"The Evil Among Us"
QUESTIONS???

(B8 . i

78
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FW: Read Now: New Laws for Prosecutors 2021

		From

		Cassandra Jenecke

		To

		District Attorney:  Attorneys Group

		Recipients

		DAAttorneys@co.tuolumne.ca.us



This has been rescheduled for 3 today if anyone can attend. 



 



Best,



Cassandra



 







Cassandra Ann Jenecke | District Attorney



Tuolumne County District Attorney's Office 



423 N Washington St | Sonora, CA  95370



209.588.5450 | cjenecke@co.tuolumne.ca.us



 



 



From: Alicia Carrillo <acarrillo@cdaa.org> 
Sent: Monday, December 13, 2021 8:38 AM
Subject: Read Now: New Laws for Prosecutors 2021



 



Good Morning,



 



Thank you for registering for New Laws for Prosecutors webinar to be broadcast on December 13, 2021 from 12:00 p.m. –1:30 p.m. 



 



Materials



Please see attached PowerPoint materials. 



For Legislative Digest click on the following link https://www.cdaa.org/wp-content/uploads/2021-Leg-Digest.pdf



 



Direct Login 



To sign into the class, please click on the following link https://eventcenter.commpartners.com/se/Meetings/AttendMeeting_New.aspx?meeting.id=655906, and type your name as it should appear on your certificate. You can log into the training at 11:30 a.m. NOTE: We recommend Google Chrome, Safari or Firefox (in that order) as browsers. DO NOT USE INTERNET EXPLORER AS YOUR BROWSER - IT WILL NOT WORK. 



 



Test Your Brower 



It’s important to test your browser before the class begins. To test your browser, please CLICK HERE. If you have log-in issues, please contact Alicia Carrillo at acarrillo@cdaa.org 



 



Ask A Question



If you have a question for the presenters, please use the chat box. Questions will be answered at the end of class.



 



Evaluation



Please take a minute to complete the evaluation following the distance learning by clicking HERE. We appreciate your feedback.



 



Certificates



Attendance & MCLE certificates will be emailed to you within 3 weeks.



 



Enjoy the class! 



 



Alicia Carrillo



Senior Training Consultant
California District Attorneys Association
2495 Natomas Park Drive, Suite 575 | Sacramento, CA 95833
916.443-2017 | acarrillo@cdaa.org  |https://www.cdaa.org/training



Like CDAA on Facebook and follow us on Twitter
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Link to CDAA's 2021 Legislative Digest

For detailed information on these new laws see:

Part 1: 2021 Legislative Overview








" With honorable mention of Larry D. Morse I

2021 Legislative Recap

= Recall Election

= Governor Newsom won the Recall vote with roughly 62% of California voters
voting No on the Recall, but several divisive bills were held this session so
as not to weaken his position with voters.

= Budget Surplus

= For the 2021-22 fiscal year, California received approximately $26 billion in
federal funds, and when combined with the $75 billion state surplus, the
Governor and Legislature had over $100 billion of unanticipated revenues to

fight over and spend.
= COVID Impact

= 12 bill limit for each member

= Usually, the Senate has a 40 bill limit and the Assembly has a 50 bill limit
over a two-year period.








Political Makeup

The Numbers: 2021

Assembly: 80 members; 59 Dems, 19 Reps, 1 Ind, 1 Vacancy

Senate: 40 members: 31 Dems, 9 Reps

Bill Totals
= 2,421 bills introduced

836 bills made it to the Governor’s desk

770 were signed

66 vetoed (or..7.9%)

g Signed Legislation: Assembly v. Senate

Assembly
66% of the signed bills were Assembly Bills

75% of the ABs signed were authored by
Democrats

11.5% of the ABs signed were authored by
Republicans

13.5% of the ABs signed were committee bills
or the Independent legislator

Senate
34% of the signed bills were Senate Bills

76% of the SBs signed were authored by
Democrats

8.5% of the SBs signed were authored by
Republicans

15.5% of the SBs signed were committee bills








Criminal Justice Bills in 2021

= Two illustrative examples of what we are dealing with in
Sacramento:

= SB 81 by Senator Skinner: Dismissal of Enhancements

= AB 333 by Senator Kamlager: Gang Prosecutions

Looking Forward: Political Landscape

= Election year
= Redistricting

= Term Limits








Term Limits: Next Five Years

Looking Forward: Criminal Justice

= Committee on the Revision of the Penal Code
= Criminal Justice Reform Legislation

= Trends in crime
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AB 124: Overview

For defendants who are youthful, experienced trauma and/or are
victim of DV or human trafficking.

Presumptive low term for all defendants under 26 and
defendants who have experienced trauma

New factors to consider for plea bargains
New factors to consider for post-conviction re-sentencings

Expanded vacatur relief and affirmative coercion defense








AB 124: Presumptive Low Term

Amends PC 1170(b) to make the low term the presumptive term in
cases where a court finds that any of the following was a
“contributing factor” to the crime:

= Psychological, physical, or childhood trauma, including, but not limited
to, abuse, neglect, exploitation, or sexual violence

Person is a youth, or was a youth at the time of the offense (“youth” is
defined as under 26)

Prior to or at the time of the offense the defendant was a victim of
intimate partner violence or human trafficking

Any higher sentence may only be imposed if the low term is
“contrary to the interests of justice”

"AB 124: New Factors for Plea Bargains

= Adds new PC 1016.7 to require prosecutors during plea
negotiations to consider the following circumstances as factors that
support a mitigated sentence if any was a contributing factor to the
crime:

= Psychological, physical, or childhood trauma, including abuse, neglect,
exploitation, or sexual violence

= Youthfulness (under 26)
= Being a victim of intimate partner violence or human trafficking
= Also amends PC 1170(d) (1170.03) to add the same factors for the

court to consider when a defendant’s sentence is recalled and
defendant is resentenced








AB 124: Vacatur Relief

Vacatur = arrest/conviction is declared “null and void”
New PC 236.15 provides vacatur relief to victims of intimate partner
violence and sexual violence

= Committed crime as a direct result of their status as a victim of intimate partner
violence or sexual violence

= Excludes violent felonies
Similar to PC 236.14 which provides vacatur relief for victims of human
trafficking

= Broadens the vacatur relief avenues involving human trafficking victims to
include those convicted of serious felonies (PV 236.14)

= Now only violent offenses are excluded

g AB 124: Affirmative Coercion Defense

Adds serious felonies to the coercion defense set forth in PC 236.23

= “Affirmative” defense for those who were coerced to commit offense as a result
of being human trafficking victim

= Now only violent offenses are excluded

New PC 236.24 provides an affirmative defense to a charged crime for
petitioners who are coerced to commit the offense as a direct result of being
victims of intimate partner violence or sexual violence

= Only violent offenses are excluded

Sets forth specific types of evidence that may be utilized by a defendant in
pursuing such a defense








AB 333: Gang Prosecutions
New PC 1109

Mandatory bifurcation of gang enhancement upon request of
defense

PC 186.22(a) (actively participating in CSG) must be tried
separately from all other counts

Adds requirement that the offenses “commonly benefitted a CSG”
AND the benefit must be “more than reputational’

Removes some offenses from PC 186.22(e)(1)
Eliminates current offense for use as predicate offense

“Allegations must be proved by direct or circumstantial evidence”

AB 518: Changes to PC 654

Makes a small yet significant change to PC 654

Gives judges discretion to sentence on any count and stay other
counts pursuant to 654, regardless of punishment

Existing law requires an act that is punishable in different ways to
be punished under the law that provides for the longest possible
term of imprisonment

Would authorize an act that is punishable in different ways to be
punished under either of those provisions

Now possible for judge to impose lesser punishment on a count and
stay per 654 the count with the greater punishment
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AB 518: Examples

DUI defendant who is convicted of both murder (PC 187-2") and
gross vehicular manslaughter while intoxicated (PC 191.5(a))

Under existing law, must be sentenced on the count with the greatest
punishment (i.e. murder) while the vehicular manslaughter count
would be stayed pursuant to PC 654.

Under AB 518, the judge would now have discretion to sentence on
either count and stay the other count.

Other examples:

Judge imposing sentence on a determinate count and staying per 654
the punishment on an indeterminate (life) count

Imposing sentence on a misdemeanor count and staying per 654 the
punishment on a felony count.

AB 518: Continued

= Bill will impact charging/filing decisions
= Analysis must be done when charging multiple offenses that may 654.

= In many situations, it will not be advisable to charge otherwise viable
offenses due to concern about AB 518’s impact on sentencing.

= No probation

= The prohibition in subsection (b) of PC 654 regarding the granting of
probation if not eligible on any count, still remains

= There is no retroactivity provision in the bill

= Will presumably apply to all active cases and all cases not final as of its
effective date (1/1/22)
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AB 1540: 1170(d) Re-Sentencing

= Amends PC 1170(d) re post-conviction re-sentencing

= Historically, 1170(d) allowed a court to re-sentence within 120 days of
judgement or at anytime at request of CDCR for limited purpose (i.e.,
sentencing error)
= Legislative amendments expanded the scope of 1170(d)’s authority
= Granted CDCR expansive powers & gave DA authority to petition
= Retroactive application of post-judgement law changes
= Early release based on exceptional conduct

= Petitions to correct an alleged unjust sentence

AB 1540: Continued

AB 1540 moves 1170(d)(1) to new section: PC 1170.03
= Re-numbers 1170(d)(2) re juveniles sentenced to LWOP to 1170(d)(1)

Includes a presumption in favor of re-sentencing

= May only be overcome if a court finds the defendant is an unreasonable risk of danger
to public safety (risk to commit a “super strikes”)

Most violent offenses are excluded from the definition of a “super strike”

Thus, judge could find that inmate is an unreasonable risk to commit a multitude of
other violent offenses but still be required to re-sentence

Requires hearing, appointment of counsel and conference within 30 days

= Court may no longer summarily deny
May re-sentence to LIO or LRO, with DA concurrence

Bill also expands re-sentencings to out-of-custody defendants








AB 3070: Peremptory Challenge
Overhaul
Legislative intent: to put into place an effective procedure for

eliminating the unfair exclusion of potential jurors based on
race, etc.

Peremptory challenges are frequently used in criminal cases to
exclude jurors from serving based on race, etc. and that
exclusion has disproportionately harmed African-Americans,
Latinos, and other people of color

Existing procedure has failed to eliminate discrimination

New law to be broadly construed

AB 3070: Details

Eliminates the need for a prima facie showing

“upon objection...the party exercising the peremptory challenge shall state the
reasons”

Lower burden

Substantial likelihood that an objectively reasonable person would view race [etc.] as a
factor in the use of the peremptory challenge

Objectively reasonable person is aware that unconscious bias, in addition to
purposeful discrimination, have resulted in the unfair exclusion of jurors

Purposeful discrimination not required

List of 16 reasons presumed to be invalid

Can only be overcome by clear and convincing evidence

Effective 1/1/22 (for jury selection beginning on/after)
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AB 3070: Impact on Wheeler/Batson

3 step process

1.

2.

i pl;llla facie case st iIOWil, burden shifts ana arty must
explain adequately the challenge

Court then makes decision

16 Presumptions

Presumed Invalid (1-5)

Expressing a distrust of or having a negative experience with law
enforcement or the criminal legal system

Expressing a belief that law enforcement officers engage in racial
profiling or that criminal laws have been enforced in a
discriminatory manner.

Having a close relationship with people who have been stopped,
arrested, or convicted of a crime.

A prospective juror’s neighborhood

Having a child outside of marriage
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16 Presumptions
Presumed Invalid (6-10)

6. Receiving state benefits

7. Not being a native English speaker.
8. The ability to speak another language
9. Dress, attire, or personal appearance

10. Employment in a field that is disproportionately occupied by
group members or that serves a population disproportionately
comprised of group members

16 Presumptions
Presumed Invalid (11-13)

11. Lack of employment or underemployment

12. Juror’s apparent friendliness with another prospective juror of
the same group

13. Any justification subject to comparative analysis
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16 Presumption
Presumed Invalid Unless Supported by

Record & Relevant (14-16)

14. Juror was inattentive, or staring or failing to make eye contact.

15. Juror exhibited either a lack of rapport or problematic attitude,

body language, or demeanor.

16. Juror provided unintelligent or confused answers.

AB 3070: Reference Guide

Wheeler/Batson & AB 3070 Guide
ADA Robert Mestman
Orange County District Attorney’s Office
01.01.2022

Seminal Cases & Important New Statute
* Pv. Wheeler (1978) 22 C3 258
* Batsonv. Kentucky (1986) 476 US 79
* CCP§ 231.7 (AB 3070)

New 3 Step Procedure
1. Party objects. No prima facie showing required.
2. Party exercising the peremptory challenge shall state the reasons the
peremptory challenge has been exercised.
« Offer permissible cognizable group neutral justification.
3. Court then makes decision.

Factors in Court’s Analysis (3rd Step)

Court considers totality of circumstances.
Consider only the reasons actually given and shall not speculate.
Whether defendant, victim and/or witnesses are member of the same perceived
cognizable group as the challenged juror.
Whether race, etc. bear on the facts of the case to be tried.
Little, no or disparate questioning (differences in the way questions were
phrased to different jurors).
Comparative analysis {see box below).
Whether a reason might be disproportionately associated with a race, etc.
Whether the reason was contrary to or unsupported by the record.
Historical evidence of discrimination (by individual prosecutor and/or office).
Credibility, demeanor of prosecutor. (P v. Williams {2013) 56 C4 630; Pv. Cox
{2010) 187 CA4 337, 343.)
Whether prosecution passed on panel with members of group. (Pv. Sanchez
(2016) 63 C4 411, 439; P v. Gutierrez (2017) 2 C5 1150, 1170.)
Statistical evidence (raw numbers, percentage of jurors excused, remaining,
proportionality, etc.). {P v. Garcia (2011) 52 C4 706, 744)

See CCP § 231.7(d)]

Burden of Proof & Definitions

if ial likelihood that an objecti person would view
race, etc. as a factor in use of challenge, then the objection shall be sustained.
A “substantial likelihood” means more than a mere possibility but less than a
standard of more likely than not {i.e., less than preponderance of the evidence).
An “objectively reasonable person” is aware that unconscious bias, in addition
to purposeful discrimination, have resulted in unfair exclusion of jurors.

* “Unconscious bias” includes implicit and institutional biases.

* Court need not find purposeful discrimination.

[See CCP § 231.7(d)]

Comparative Analysis
Side-by-side comparison of jurors who were struck vs. jurors serving.
If DA's proffered reason for striking juror applies just as well to an otherwise-
similar juror, that is evidence tending to prove purposeful discrimination. (Milier-
El v. Dretke (2005) 545 US 231, 241)
Is but one form of circumstantial evidence that is relevant, but not necessarily
dispositive. (P v. Lomax (2010) 49 C4 530, 572)

Justifications (2" Step)

lustification need not support cause challenge. (P v. Thomas {2011} 51 C4 449)
“Trivial” reason (if genuine) will suffice. (P v. Arias {1996) 13 C4 92, 136)

Reasons must be inherently plausible & supported by record. (Pv. Silva (2001) 25
€4.345, 386; CCP § 231.7(d)(3)(F))

Must state reasons for each challenge. (Pv. Cervantes (1991) 223 CA3 323)
Could be combination of factors (change in jury dynamic, number of challenges
left, etc.). (Pv. Lenix (2008) 44 C4 602, 623; Pv. Reynoso (2003) 31 C4 903, 918.)

Challenges for Cause

*CCP §§ 223 et. seq.; Rule of Court 4.201

« Unlimited number (each side)

« General disqualification: insufficient English, non-resident, felon on supervision,
felon 290, etc.

«Implied bias: blood relation to any party, involvement in prior case, interest in
outcome, opinion/knowledge about case, bias towards party

« Actual bias: state of mind preventing impartiality and prejudice

- Court can control time limits on counsel but cannot establish an inflexible time
limit policy; shall permit liberal & probing examination

« Cause challenges burden: substantial evidence

« Abuse of discretion standard of review (P v. Kaurish (1990) 52 C3 648)
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SB 81: Enhancements

Will have wide ranging impact because it applies to all cases with
enhancements, without exception

= No exclusions for homicide, sex offenses, serious or violent crimes, etc.

Creates a new subsection (c) of PC 1385

= ‘“the court shall dismiss an enhancement if it is in the furtherance of justice to do so”

Lists several circumstances that the court “shall consider and afford great
weight”

“Proof of the presence of one or more of these circumstances weighs greatly in
favor of dismissing the enhancement, unless the court finds that dismissal of
the enhancement would endanger public safety.”

“Endanger public safety” means there is a likelihood that the dismissal of the
enhancement would result in physical injury or other serious danger to others

SB 81: Applicable Circumstances

Application of the enhancement would result in a discriminatory racial impact [the Racial
Justice Act].

Multiple enhancements are alleged in a single case. In this instance, all enhancements
beyond a single enhancement shall be dismissed.

The application of an enhancement could result in a sentence of over 20 years. In this
instance, the enhancement shall be dismissed.

The current offense is connected to mental illness.
The current offense is connected to prior victimization or childhood trauma.

The current offense is not a violent felony as defined in subdivision (c) of Section 667.5.

The defendant was a juvenile when they committed the current offense or any prior juvenile

adjudication that triggers the enhancement or enhancements applied in this case.
The enhancement is based on a prior conviction that is over five years old.

Though a firearm was used in the current offense, it was inoperable or unloaded.
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SB 81: Continued

= With regard to mental iliness referenced in (D)

= Antisocial personality disorder, borderline personality disorder, and
pedophilia are excluded

= Mental illness must have “substantially contributed to the defendant’s
involvement in the commission of the offense.”

= With regard to prior victimization and childhood trauma referenced in (E)

= Definitions are quite broad, though the defense must show that it
“substantially contributed to the defendant’s involvement in the commission
of the offense.”

= Though circumstances (B) and (C) contain language that the
enhancement “shall be dismissed,” the legislative history of the bill
makes it clear that these are not mandatory provisions and the court
retains discretion under the new law

SB 81: Continued

Original version contained a mandatory presumption in favor of dismissing enhancements,
but was eventually amended to its current language (affording “great weight”)

Not retroactive
= Applies to sentencings occurring after the effective date (1/1/22)
Bill raises many issues, including:

= How a court is to determine whether a given circumstance is present, such as discriminatory racial
impact

= Or a defendant’s prior victimization or childhood trauma.
Likely will result in a large increase in both pre-trial and post-trial litigation

Bill skews the weighing process heavily towards defendants, but mandate applies only
where the court finds that it is “furtherance of justice”

= Ultimately the court still retains discretion
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SB 81: Examples

Res burg committed by a defendant with five prior prison
commitments for res burg will have a “great weight” entitlement
(current crime not violent)

Robbery with a 12022.53(c) or (d) will have a “great weight”
entitlement (sentence could be over 20 years with the
enhancement)

245(a)(2) with a 12022.5 and four 12022.7 victims will have a
“great weight” entitlement (multiple enhancements in a single
case)

SB 483: Repeal & Resentencing
PC 117111711

Makes the HS 11370.2 & PC 667.5(b) priors legally invalid (except 11380 or
sexually violent)

Resentencing is fully retroactive to all those serving a sentence

Directs CDCR and county admin to ID and report cases to sentencing
courts

= By 3/1/22: if served base term and enhancements and serving
11370.2/667.5(b)

= By 7/1/22: all other cases

Directs court to resentence all cases

= By 10/1/22: if served base term and enhancements and serving
11370.1/667.5(b)

= By 12/31/23: all other cases
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SB 483: Continued

= Requires appointment of counsel
= Resentencing Procedures: more than just deleting the
punishment for enhancement

= Requires court to apply “any other changes in law that reduce
sentences or provide judicial discretion...”

Authorizes court to consider post-conviction factors

Imposes same limitations as SB 567

SB 567: Aggravating Factors Proved in
Bifurcated Trial - PC 1170/1170.1

Requires bifurcated trial to prove BYRD aggravating factors use to impose
upper term

= For both substantive crimes and enhancements

= Can be stipulated to by defense

Evidence of aggravating circumstance does not have to be bifurcated if it is
admissible to prove charge or enhancement

Court can consider prior convictions as aggravating circumstances based on
certified record of conviction

No guidance as to any notice or pleading requirement for aggravating factors

(See also SB 81 and AB 124 for changes in imposition of priors and low term)
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Impact of Multiple Bills

AB 124 to be best understood and dealt with in combination with
SB 567 and SB 81 because often we’ll really be dealing with all 3
together
Example:

= 245(b) with 12022.5(a) gun use and GBI committed by a 24 year-old.

= Can'tjust argue upper term because we need to prove an aggravating
factor (SB 567)

There are 2 enhancements charged, so great weight in favor of
dismissal of at least one (SB 81)

Def will get a presumptive low term on the 245 and the gun use (AB
124)

SB 775: PC 1170.95 Extended to
Attempted Murder and Manslaughter

Extends PC 1170.95 relief to Attempted Murder and Manslaughter

Requires appointment of counsel upon request if indicated in the
petition

Eliminates ability of court to determine whether prima facie showing
exists until after appointment of counsel and filing of briefs by both
sides

Requires court to provide a statement of reasons if an OSC is
declined
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SB 775: Continued

= Hearing requirements:
= Prosecution must prove petitioner is guilty BYRD

Admission of evidence is governed by the Evidence Code or if
previously admitted

A finding that there is substantial evidence to support a conviction
is not sufficient to prove BYRD ineligibility

Allows person convicted of murder, attempted murder, or manslaughter
whose conviction is not final to challenge on direct appeal the validity
of the conviction under SB 1473 and SB 775

Reduces the parole term for resentencing from 3 years to 2 years

AB 1138 and AB 287: Civil penalties for
unlicensed cannabis activity

AB 1138

Business & Professions Code Section 26038
and

AB 287

Code of Civil Procedure Section 338

Statute of limitations for bringing B&P 26038 civil actions against unlicensed cannabis activity:
extended from one to three years.

Adds penalties for those who aid and abet unlicensed commercial cannabis activity and
provides that only the Attorney General, a city attorney, or a county counsel may bring an action
against an aider/abettor. District Attorneys are not mentioned.

District attorneys are removed from the list of entities (Attorney General, city attorney, county
counsel) that may receive reimbursement for their costs from the penalty collected against an
actual perpetrator.








AB 1138 & AB 287: Continued

= Issue: Itis not clear whether the amendment actually prohibits a
district attorney from bringing a civil action against an actual
perpetrator, or, whether a district attorney may bring the action
but not be able to recover costs. The legislative history states a
concern that district attorneys could use the threat of “high civil
penalties to coerce low-level actors into pleading guilty to
questionable criminal charges.” Unlike for aiding/abetting which
provides that only the Attorney General, city attorney, or county
counsel may bring an action, there is no similar paragraph
specifically prohibiting a district attorney from bringing an action
against an actual perpetrator.

AB 1452: Pilot program to pay low-
income jurors

New Code of Civil Procedure Section 240

Authorizes San Francisco to conduct a pilot program of up to two years to pay
low-income jurors $100 per day in criminal cases, if their household income for
the past 12 months is less than 80 percent of the San Francisco Bay Area
median income and if they meet one of these additional criteria:

1.) The trial juror’s employer does not compensate for jury service;

2.) The trial juror is self-employed; or

3.) The trial juror is not employed.

The purpose of the pilot program is to analyze and determine whether paying
low-income trial jurors “promotes a more economically and racially diverse trial
jury panel that more

accurately reflects the demographics of the community.”
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SB 241: Remote proceedings in civil
cases authorized, including trials

= New Code of Civil Procedure Section 367.75

Authorizes courts in civil cases to conduct proceedings through
the use of remote technology, including trials.

Prohibits a court from requiring a party to appear remotely.

AB 341: Social media is included in the
definition of evidence of a victim’s sexual
conduct

Evidence Code Section 782

Provides that “evidence of sexual conduct” includes “those portions of a social
media account about the complaining witness, including any text, image,
video, or picture, which depict sexual content, sexual history, nudity or partial
nudity, intimate sexual activity, communications about sex, sexual fantasies,
and other information that appeals to a prurient interest, unless it is related to
the alleged offense.”

The purpose of this bill is to require a written motion, an offer of proof, and a
hearing outside the presence of the jury in a sexual assault case, about the
admissibility of information in a victim’s social media account, just as a motion,
offer of proof, and hearing are already required if the defendant seeks to
introduce evidence of the victim’s sexual conduct.
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AB 939: Evidence about how a sexual
assault victim is dressed at the time of
the crime is prohibited on the issue of

: : consent
Evidence Code Section 1103

The Denim Day Act of 2021.

Prohibits a court from admitting evidence of the manner in which a specified
sexual assault victim was dressed at the time of the crime, on the issue of
consent, regardless of whether the evidence is relevant and admissible in
the interest of justice.

Previously, paragraph (2) of subdivision (c) of this section permitted
evidence of a victim’s manner of dress to be admitted if the court
determined that the evidence was relevant and admissible in the interest of
justice.

Continues to provide that “manner of dress” does not include the condition
of the victim’s clothing before, during, or after the commission of the
offense.

SB 374: Reproductive coercion is added
as a basis for a domestic violence
restraining order

Family Code section 6320

Expands the type of conduct that may be the subject of an ex parte
domestic violence restraining order, to include reproductive coercion.
Existing language in this section provides that coercive control qualifies as
conduct that disturbs the peace of the other party and that disturbing the
peace of another is one of the types of conduct a court may enjoin in an ex
parte order. Reproductive coercion is added as a fifth example of what
constitutes coercive control.

Defines reproductive coercion as control over the reproductive autonomy of
another person through force, threat of force, or intimidation, which may
include, but is not limited to, unreasonably pressuring the other party to
become pregnant, deliberately interfering with contraception use or access
to reproductive health information, or using coercive tactics to control, or to
attempt to control, pregnancy outcomes.
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AB 473 & AB 474: The California Public
Records Act is reorganized and
renumbered, effective January 1, 2023

Government Code Sections 6250 through 6276.48 are now in hew
Sections 7920.000 through 7931.000

Provisions pertaining to law enforcement records and crime victims are
in new Gov’t Code Sections 7923.600 — 7923.755 (Articles 1 through 4
in Chapter 1 of Part 5 of New Division 10).

The provisions of Government Code Section 6254(f) (specifying law
enforcement records that are, and are not, subject to disclosure) are
spread out in new Sections 7923.600 through 7923.625.

SB 73: Probation eligibility for drug
crimes is expanded

= Health & Safety Code Section 11370
Penal Code Section 1203.07
Penal Code Section 1203.073

Amends both H&S 11370 and P.C. 1203.07 to eliminate crimes that
trigger probation ineligibility, and to convert both sections from
mandatory probation ineligibility to presumptive probation ineligibility
only.

Repeals P.C. 1203.073 in its entirety (which had provided for
presumptive probation ineligibility in a number of drug cases.)
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"AB 1171: PC 262 Spousal Rape is repealed
and incorporated into PC 261 Rape

Penal Code Section 261
Penal Code Section 262
Makes conforming amendments to numerous other sections

The various types of rape in P.C. 261(a)(2) through P.C. 261(a)(7) now apply regardless of
whether the perpetrator and victim are spouses.

The exception is P.C. 261(a)(1), the crime of raping a person who is incapable of giving legal
consent because of a mental disorder or developmental or physical disability. P.C. 261(a)(1)
does not apply where the perpetrator and victim are spouses, but it does provide that nothing
in P.C. 261(a)(1) precludes the prosecution of a spouse who commits the act from being
prosecuted under any other paragraph in P.C. 261(a), or under any other law.

With the incorporation of P.C. 262 into P.C. 261, provisions that previously applied only to P.C.
261 will now also apply to the rape of a spouse. One example is the mandatory probation
ineligibility provisions in P.C. 1203.065(a) for P.C. 261(a)(2), P.C. 261(a)(3), P.C. 261(a)(4), and
P.C. 261(a)(6).

AB 1247:
The SOL for a Felony PC 502 offense
(computer crimes) is extended

New Penal Code Section 801.7

Extends the statute of limitations for prosecuting a felony P.C. 502 offense (computer
crimes) from within three years after the commission of the offense, fo within three
years after the discovery of the offense or within three years after the offense could
reasonably have been discovered, but no more than six years after the commission of
the offense.

[With this expanded statute of limitations, computer crimes such as hacking and
cyberattacks that are not discovered until long after they are committed, may still be
filed in criminal court, as long as charges are filed within six years of the date of
commission.]

Provides that this new section applies to crimes committed on or after January 1, 2022
and to crimes for which the statute of limitations had not run as of January 1, 2022.
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SB 23:
The SOL for the PC 647(j)(4) misdemeanor
crime of revenge porn is extended

Penal Code Section 803

Extends the statute of limitations for filing a violation of P.C. 647(j)(4)
(commonly referred to as “revenge porn”) from one year, to within one year
of the date of discovery but no more than four years after the date the
image was distributed.

[P.C. 647(j))4) is the misdemeanor crime of intentionally distributing an
image of the intimate body part of another person or an image of the
person engaging in a sex act, under circumstances in which the persons
agreed or understood the image would remain private, and the person
distributing the image knows or should know that distribution will cause
serious emotional distress, and the person depicted suffers that distress.]

AB 127: An employee of a public
prosecutor’s office is authorized to make
a declaration of probable cause to obtain

an arrest warrant

Penal Code Section 817

Authorizes an employee of a public prosecutor’s office (e.g., a deputy district attorney or
deputy city attorney) to make a declaration of probable cause to a magistrate if the
defendant is a peace officer, in order to obtain a warrant of probable cause for arrest.
Previously, P.C. 817 was worded only in terms of a declaration of probable cause being
made by a peace officer.

[P.C. 817 was enacted in 1995 and codified the California Supreme Court’s decision in
People v. Bittaker (1989) 48 Cal.3d 1046, which upheld, under the doctrine set forth in
People v. Ramey (1976) 16 Cal.3d 263, the legality of issuing an arrest warrant upon a
declaration of probable cause, before formal charges are filed.]

[According to the legislative history of this bill, an obstacle to the prosecution of police
officers is the unwillingness of law enforcement officers to assist in the prosecution of one
of their own and this can lead to law enforcement officers refusing to provide the necessary
information to support an arrest warrant.]
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AB 700: Courts may proceed with a
hearing, preliminary hearing, or trial
when an in-custody defendant refuses
transportation to court

Penal Code Section 977
Penal Code Section 1043
Penal Code Section 1043.5

Requires the court to make specified findings by clear and
convincing evidence, such as the defendant is refusing without good
cause to appear in court and has been informed of the right to be
personally present.

Requires the court to make the findings each day of the defendant’s
absence.

AB 1318:

The sunset date on the deferred entry of
judgment pilot program for young adults
is extended

Penal Code Section 1000.7

Extends the sunset date, from January 1, 2022 to January 1, 2024, to
continue for two more years the operation of this Deferred Entry of
Judgment pilot program for young adult offenders. Continues to
apply to these six counties: Alameda, Butte, Napa, Nevada, Santa
Clara, and Ventura.
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d AB 419:
The type of victim/witness information that
defense attorneys are prohibited from
disclosing is expanded, and the crime of
willfully violating this section is deleted

Penal Code Section 1054.2

Expands the type of information that defense attorneys are prohibited from disclosing about
victims and witnesses beyond addresses and telephone numbers, to “personal identifying
information.”

Provides that personal identifying information has the same definition as that in P.C. 530.55
(e.g., address, telephone number, date of birth, driver’s license number, social security number,
bank account number, mother’s maiden name, passport number, credit card number), but does
not include name, place of employment, or an equivalent form of identification.

Eliminates the misdemeanor crime of an attorney, an employee of an attorney, or person
appointed by the court, committing a willful violation of this section. There is no longer any
criminal penalty for violating P.C. 1054.2 and there is no explanation given in the legislative
history of the bill as to why it was eliminated.

AB 145:

Establishes a three-year county resentencing pilot
program to resentence state prison and county jail
inmates pursuant to p.c. 1170(d)(1) (which was
expanded and moved to new p.c. 1170.03 by ab 1540)

New Penal Code Section 1170.01

Runs from September 1, 2021 to September 1, 2024.

Involves nine counties (Contra Costa, Humboldt, Los Angeles, Merced, Riverside, San
Diego, San Francisco, Santa Clara, Yolo).

AB 128 appropriates money to the district attorneys and public defenders in these counties
and permits district attorneys to contract with community-based organizations.

Requires each participating district attorney to develop and implement a written policy that
outlines the factors and criteria that will be used to identify, investigate, and recommend a
convicted defendant for recall and resentencing. Permits the district attorney to consider
input from a public defender’s office and from a contracted community-based organization.
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AB 1228: Release of probation violators
on their own recognizance pending a
formal violation hearing

Penal Code Section 1203.2

New Penal Code Section 1203.25

Creates a presumption for the own recognizance release of a probation violator before a formal
violation hearing.

Prohibits a court from denying release for a person on probation for a misdemeanor, unless the
probationer fails to comply with an order of the court, including an order to appear in court.

Prohibits a court from denying release for a person on probation for a felony unless the court
finds by clear and convincing evidence that there are no means reasonably available to provide
reasonable protection of the public and reasonable assurance of the probationer’s future
appearance in court.

Requires a court to make a finding of danger to the public by clear and convincing evidence, in
order to be able to impose conditions of release such as electronic monitoring or reporting by
telephone to a probation officer.

AB 1281: The dismissal of a conviction
does not release the defendant from the
terms and conditions of an unexpired
criminal protective order

Penal Code Sections 1203.4, 1203.4a, 1203.4b, and 1203.425

Adds that the dismissal of a conviction does not release the defendant from the
terms and conditions of any unexpired criminal protective order that was issued
pursuant to P.C. 136.2(i)(1) (a restraining order for up to ten years in favor of the
victim of a specified domestic violence, sex, or gang crime); P.C 273.5(j) (a
restraining order for up to ten years in a domestic violence case); P.C. 368(/) (a
restraining order for up to ten years in an elder abuse, elder fraud, or elder false
imprisonment case), or P.C. 646.9(k) (a restraining order for up to ten years in a
stalking case).

[The purpose of this bill is to eliminate the uncertainty about whether a
restraining order remains effective for the term set by the court, despite the
dismissal/expungement of the conviction on which it is based.]
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AB 177: Interest on victim restitution

Penal Code Section 1214.5

Repeals this section that had permitted a judge, when ordering more
than $50 in victim restitution as a condition of probation, to order the
defendant to pay ten percent interest.

However, P.C. 1202.4(f)(3)(G) continues to list 10 percent interest as an
item to be included in a victim restitution order. P.C. 1202.4(f)(3) requires
that a restitution order “shall be of a dollar amount that is sufficient to fully
reimburse the victim or victims for every determined economic loss
incurred as the result of the defendant’s criminal conduct, including, but
not limited, to, all of the following: . ..

(G) Interest, at the rate of 10 percent per annum, that accrues as of the
date of sentencing or loss, as determined by the court.”

SB 317: Procedures for misdemeanor
defendants found mentally incompetent

to stand trial
Penal Code Section 1370.01

Repeals P.C. 1370.01 in its entirety, and adds a new and much shorter version.

Provides that if a defendant is found mentally incompetent, the trial, judgment, or
hearing must be suspended and the court may do either of the following:

1.) Conduct a mental disorder diversion hearing pursuant to P.C. 1001.36; or

2.) Dismiss the charges pursuant to P.C. 1385.

Limits mental disorder diversion for mentally incompetent misdemeanants to one
year. (P.C. 1001.36 has a two-year limit.)

Sets forth detailed procedures for handling mentally incompetent
misdemeanants, including requiring the dismissal of a probation violation when a
defendant on misdemeanor probation is found to be mentally incompetent.
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AB 1259: Motion to vacate a conviction
based on adverse immigration
consequences, even if the defendant was
convicted at trial

Penal Code Section 1473.7

Previously, a defendant could move to vacate a conviction or
sentence on the ground that it was legally invalid “due to prejudicial
error damaging the moving party’s ability to meaningfully
understand, defend against, or knowingly accept the actual or
potential adverse immigration consequences of a plea of guilty or
nolo contendere.” Now, a defendant can move to vacate a
conviction or sentence on adverse immigration grounds, even if the
defendant did not plead guilty or no contest, and instead took the
case to trial.

SB 317:

Expands conduct credits to time spent in
state hospitals and mental health
treatment facilities

Penal Code Section 4019

Amends paragraph (8) of subdivision (a) to add state hospitals and
mental health treatment facilities to those places (county jail treatment
facilities) where a defendant earns conduct credits of four days for
every two days spent in custody, when the defendant is confined in or
committed to such a place while undergoing competency
proceedings.
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SB 827: Legalizes Nunchakus

Eliminates nunchaku (a martial arts weapon consisting of two sticks joined by a
chain or cord) from the list of prohibited weapons and makes conforming
amendments to several other Penal Code sections.

[The legislative history of the bill explains the history of the ban on nunchakus and
the Legislature’s reasons for legalization: In the 1970s, California banned
nunchakus following the rise in popularity of Kung Fu and Bruce Lee movies, and
a concern about nunchakus being used by criminals. In 2018, New York’s law
prohibiting the possession of nunchakus was struck down on Second Amendment
grounds. (The Second Amendment protects the right of the people to keep and
bear “arms,” which includes more than firearms.) Nunchakus are a form of self-
defense in various martial arts, including karate, taekwondo, aikido, and Eskrima.
The Committee on the Revision of the Penal Code claims that “many” California
cases involving nunchakus are prosecuted based only on possession and that
these cases often involve a minor.]

SB 538: GVROs

= Penal Code Sections 18121 — 18123

Permits a party or witness to appear remotely at the hearing on
a petition for a gun violence restraining order. Requires the
superior court of each county to develop local rules and
instructions for remote appearances and to post them on its
internet website.

Requires courts, by July 1, 2023, to permit the electronic filing of
petitions for gun violence restraining orders, during and after
normal business hours.
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SB 383: Juvenile informal supervision is
expanded

Welfare & Institutions Code Section 654.3

Expands eligibility for informal supervision pursuant to W&l 654 and
W&I 654.2 in these ways:

1.) Eliminates the drug offenses that previously were disqualifiers for
informal supervision (sale or possession for sale of a controlled
substance; H&S 11350 or H&S 11377 committed at a school); and

2.) Eliminates the disqualifier of committing a felony offense at age 14

or older.

SB 383: Juvenile deferred entry of
judgment suitability to be decided by the
receiving county

Welfare & Institutions Code Sections 790 and 791

Provides that if a minor is eligible for deferred entry of judgment
(DEJ), and resides in a different county to which the case will be
transferred, the court may adjudicate the case without determining
suitability for deferred entry of judgment in order to enable the minor’s

county of residence (the receiving county) to make that determination.
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AB 624: Juvenile transfer orders are
subject to immediate appellate review

New Welfare & Institutions Code Section 801

Provides that an order transferring a minor from juvenile court to criminal (adult) court is
subject to “immediate appellate review” if a notice of appeal is filed within 30 days of the
transfer order. Provides that an appeal of a transfer order cannot be heard on appeal from the
judgment of conviction.

Requires the court, upon request of the minor, to stay the criminal court proceedings until a
final determination of the transfer appeal.

Provides that the appeal shall have precedence and must be determined as soon as
practicable after the notice of appeal is filed.

[The legislative history of the bill notes that W&I Section 800 does not provide for the right to
appeal a transfer order and that in the case of People v. Wong (1976) 18 Cal.3d 698,714, the
California Supreme Court ruled that a challenge to an order certifying a minor to adult court
must be by way of extraordinary writ in collateral proceedings brought before trial begins.]

SB 92:
Secure Youth Treatment Facilities

New Welfare & Institutions Code Sections 875, 875.5 and 876

Creates new Article 23.5 in Chapter 2 of Part 1 of Division 2 of the Welfare & Institutions
Code, entitled “Secure Youth Treatment Facilities.”

Permits a court to order a juvenile age 14 or older who has been adjudicated a ward of the
court for a W&l 707(b) offense to be committed to a secure youth treatment facility, if the W&I
707(b) offense is the most recent offense for which the juvenile has been adjudicated, and if
the court has made a finding on the record that a less restrictive, alternative disposition for
the ward is not suitable.

Requires the court to set a baseline term of confinement and a maximum term of
confinement.

Prohibits a juvenile ward from being held in secure confinement beyond age 23, or two years
from the date of the commitment, whichever occurs later. But if a ward would have faced a
sentence of seven years or more in adult court, he or she may be held until age 25, or two
years from the date of commitment, whichever occurs later.
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SB 92: Continued

Definition of secure treatment facility:

A facility operated or used by the county of commitment to provide
programming, treatment, and education for wards. Permits stand-alone
facilities and permits the use of a portion of an existing county juvenile
facility, including a juvenile hall or probation camp. Permits a county to
operate its own facility or to contract with another county to use its facility.
Also permits a county to establish a regional secure youth treatment
facility for one or more counties to use on a contract payment basis.

New W&I 875.5 sets forth the intent of the Legislature that W&I 1800 —
1803 (Extended Detention of Dangerous Persons) apply to wards who are
committed to secure facilities and who are physically dangerous to the
public, pending the development of a more specific process. Also sets
forth the intent of the Legislature to enact legislation that would, effective
July 1, 2022, extend the detention of physically dangerous wards.

New Felonies

A.) Elections Code Section 18541

SB 35

Expands the list of felony crimes prohibiting dissuading another person from
voting, by adding these crimes:

1.) Obstructing ingress, egress, or parking, within 100 feet of a polling place,
elections official’s office, election satellite location, or curbside voting area.
2.) Soliciting a vote, speaking to a voter about marking the voter’s ballot, or
disseminating visible or audible electioneering information, with the intent of
dissuading another person from voting and within the immediate vicinity of a
voter in line to cast a ballot or drop off a ballot.

Continues to provide that a violation is punishable in the state prison or by
up to 12 months in jail.
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New Felonies: Continued

= B.) Elections Code Section 18568
SB 35
Adds the new felony crime of displaying a container for the
purpose of collecting ballots, with the intent to deceive a voter
into casting a ballot in an unofficial ballot box. Provides that
evidence of the intent to deceive may include using the word
“official” on the container, or otherwise fashioning the container
in a way that is likely to deceive a voter into believing that the
container is an official collection box that has been approved by
an election official.

New Felonies: Continued

C.) Penal Code Section 487m

AB 1003

Creates the new felony crime of “intentional theft of wages” in an amount
greater than $950 from one employee, or $2,350 in the aggregate from two
or more employees, by an employer in any consecutive 12-month period.

D.) Water Code Section 13499.2

SB 776

Creates the new felony crime of knowingly making or causing to be made a
false statement, material representation, or false certification in any submittal
to the State Water Resources Control Board relating to an agreement for
financial assistance.

Punishable by 16 months, two years, or three years in state prison or up to
one year in county jail, and/or by a fine of up to $10,000.
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New Misdemeanors

= A.) Elections Code Section 18370
SB 35
Expands the list of misdemeanor election crimes to include these:
1.) Soliciting a vote, circulating a petition, or electioneering within
100 feet of an outdoor site, including a curbside voting area, at
which a voter may cast or drop off a ballot.
2.) Soliciting a vote, speaking to a voter about marking the voter’s
ballot, or disseminating visible or audible electioneering
information, to a person on election day or at any time the voter is
casting a ballot, within the immediate vicinity of a voter in line to
cast a ballot or drop off a ballot.

New Misdemeanors: Continued

B.) Fish & Game Code Section 2024

AB 223

Creates two new misdemeanor crimes in order to combat dudleya
poaching:

1.) Uprooting, removing, harvesting, or cutting dudleya from land owned by
the state or a local government, or from private property without written
permission from the landowner.

2.) Selling, offering for sale, possessing with the intent to sell, transporting
or exporting for sale, or purchasing dudleya that was unlawfully uprooted,
removed, harvested, or cut.

Defines “dudleya” as a succulent plant belonging to the genus Dudleya and
commonly referred to as “live-forevers,” that is native to California and
grows in natural habitats. Provides that dudleya poaching has increased
dramatically because it has become popular in many Southeast Asian
countries, where a single plant can sell for up to $1,000.
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New Misdemeanors: Continued

C.) Penal Code Section 594.39

SB 742

Creates the new misdemeanor crime of knowingly approaching
within 30 feet of a person while that person is within 100 feet of the
entrance or exit to a vaccination site and is seeking to enter or exit
the site, or any occupied motor vehicle seeking entry or exit to a
vaccination site, for the purpose of obstructing, injuring, harassing,
intimidating, or interfering with that person or vehicle occupant.
Punishable by up to six months in jail and/or by a fine of up to
$1,000.

[There are concerns about the constitutionality of this bill, and
lawsuits have already been filed on First Amendment grounds.]
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Act” in one or more of the presentation slides. It should be noted the County’s retention
for email is only 90 days, so the search today goes back to early December, and the
client’s search would have reached back at least a month further back, November 2021.

There were no responsive records for Category 4 as stated in the first response. If there are
any questions or concerns about this second response, please contact me. If you find
remaining deficiencies, please let me know. Another email will follow shortly concerning the
Karpel search for the subsequent PRA request.

Best regards,
Christopher J. Schmidt
Deputy County Counsel
County of Tuolumne
(209) 533-5517

The information contained in this electronic mail message is information protected by the attorney-client privilege or the
attorney work product privilege, or both. It is intended for the use of the individual named above and the privileges are not
waived by virtue of this having been sent by electronic mail. If the person actually receiving this electronic mail, or any other
reader of this electronic mail is not the named recipient, employee or agent responsible to deliver to the named recipient, any
use, dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please advise the sender immediately by reply e-mail and delete this message.

From: Christopher Schmidt

Sent: Monday, January 31, 2022 5:12 PM

To: praresponse@braunhagey.com; Wilner@braunhagey.com

Cc: Patrick Spink <pspink@co.tuolumne.ca.us>; Cassandra Jenecke <Clenecke@co.tuolumne.ca.us>
Subject: California Public Records Act Request- July 23, 2021

Dear Mr. Wilner,

It came to my attention that after my office responded to your records request last year, you
began conversations with the District Attorney’s Office regarding our response, but separately
from my office. I would appreciate it if you would address or copy all correspondence
concerning this request to my office. Because my office assists departments in records
requests beyond those that are routine, directing requests to County Counsel will likely result
in a more timely response, and more complete response if multiple departments may have
responsive records. As I understand, my client’s latest communication included a deadline
expiring today and this email is a response to your further request.

Category 1: As an update to the last response, the District Attorney’s Office is currently
developing policies which is a preliminary draft and in the deliberative process, it is not
retained in the ordinary course of business and the public interest in withholding it outweighs
the public interest in disclosing it because disclosure would inhibit candid discussion of the
policy development. (Cal. Gov’t Code §6254(a); Citizens for a Better Environment v.
Department of Food and Agriculture (1985) 171 Cal.App.3d 704, 711-712.) Although my
client does not have a completion date, once that process is done the County would be happy



to produce the final policy.

Categories 2-3: After reconsidering the copyright issue and fair use, please find the enclosed
responsive records. This is the first rolling response. My client is still searching for records
retained by her attorneys, and as they are accumulated, they will be produced. Because this
category is broad, if there are printed materials, our office will notify you of copy charges that
would need to be deposited before they are produced.

Category 4: After a diligent search, there are no responsive records related to Batson-Wheeler
motion investigations.

If you have any questions or concerns about the above response, please contact me.

Best regards,
Christopher J. Schmidt
Deputy County Counsel
County of Tuolumne
(209) 533-5517

The information contained in this electronic mail message is information protected by the attorney-client privilege or the
attorney work product privilege, or both. It is intended for the use of the individual named above and the privileges are not
waived by virtue of this having been sent by electronic mail. If the person actually receiving this electronic mail, or any other
reader of this electronic mail is not the named recipient, employee or agent responsible to deliver to the named recipient, any
use, dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please advise the sender immediately by reply e-mail and delete this message.

From: Josh Wilner <Wilner@braunhagey.com>
Sent: Thursday, January 6, 2022 9:50 AM
To: Patrick Spink <pspink@co.tuolumne.ca.us>

Cc: PRA Response <praresponse@braunhagey.com>
Subject: Re: California Public Records Act Request- July 23, 2021

Patrick,

Thank you, again, for your assistance and prompt response. Our office agrees to an extension
to January 31, 2022. Please be advised this is the last extension we will agree to.

To ensure we receive all responsive records by the extended deadline, we also ask that you
inform us as soon as possible if you will be withholding any responsive documents and, if so,

your legal justification for refusing to produce them.

Regards,

Joshua Wilner
BRAUN & BORDEN LLp
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San Francisco

351 California Street, 10t Floor
San Francisco, CA 94104

Tel: (415) 599-0210

New York

7 Times Square

27 Floor

New York, NY 10036-6524

Tel: (646) 829-9403

From: Patrick Spink <pspink@co.tuolumne.ca.us>

Sent: Wednesday, January 5, 2022 1:41 PM

To: Josh Wilner <Wilner@braunhagey.com>

Subject: RE: California Public Records Act Request- July 23, 2021

*** EXTERNAL MESSAGE ***

Josh,

My apologies for the delay. | spoke with our DA about this and she is still working on the response.
She has asked me to inquire about your office’s ability to grant us another extension to the end of
January. | understand we have asked for extensions already and we are hoping you may grant us
one more. With the extra time we will be able to provide the information you have asked for.
Please let me know and | will communicate your response to our DA. Thank you very much.

Patrick Spink

Business Manager

Tuolumne County District Attorney's Office
423 N. Washington St.

Sonora, CA 95370

(209) 588-5458 / (209) 588-5445 Fax

pspink@co.tuolumne.ca.us

From: Josh Wilner <Wilner@braunhagey.com>
Sent: Tuesday, January 4, 2022 12:06 PM

To: Patrick Spink <pspink@co.tuolumne.ca.us>
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Cc: PRA Response <praresponse@braunhagey.com>
Subject: Re: California Public Records Act Request- July 23, 2021

Patrick,

Thank you again for your assistance with our request. The agreed upon deadline of December
31, 2021 has now passed. We kindly ask that you now produce the requested documents.

Best,

Joshua Wilner
BRAUNHAGEY & BORDEN LLp

San Francisco

351 California Street, 10" Floor
San Francisco, CA 94104

Tel: (415) 599-0210

New York

7 Times Square

27" Floor

New York, NY 10036-6524

Tel: (646) 829-9403

From: Patrick Spink <pspink@co.tuolumne.ca.us>
Sent: Friday, November 12, 2021 1:00 PM

To: Josh Wilner <Wilner@braunhagey.com>

Cc: PRA Response <praresponse@braunhagey.com>
Subject: RE: California Public Records Act Request- July 23, 2021

*** EXTERNAL MESSAGE ***

Josh,

Thank you very much. | will let my DA know and am more than happy to send you documentation
on a rolling basis. Thank you again and have a great weekend!
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Patrick Spink

Business Manager

Tuolumne County District Attorney's Office
423 N. Washington St.

Sonora, CA 95370

(209) 588-5458 / (209) 588-5445 Fax

pspink@co.tuolumne.ca.us

From: Josh Wilner <Wilner@braunhagey.com>

Sent: Friday, November 12, 2021 12:59 PM

To: Patrick Spink <pspink@co.tuolumne.ca.us>

Cc: PRA Response <praresponse@braunhagey.com>

Subject: Re: California Public Records Act Request- July 23, 2021

Patrick,

Not a problem. Thank you for your help. Our office agrees to an extension to December 31,
2021.

We kindly ask that you provide responsive documents on a rolling basis.

Best,
Joshua Wilner

From: Patrick Spink <pspink@co.tuolumne.ca.us>

Sent: Friday, November 12, 2021 12:37 PM

To: Josh Wilner <Wilner@braunhagey.com>

Subject: RE: California Public Records Act Request- July 23, 2021

*#* EXTERNAL MESSAGE ***

Josh,

My apologies for the confusion earlier. We have been absolutely inundated with PRA’s lately, so
when | asked my DA about the status of a response, | accidently referred to a different PRA. As far as
your request is concerned, my DA explained that it is a big ask so we will need time to be able to
identify the records that will match your request. May we please have time to provide a response by

December 31°t, 2021? This will allow us to provide an accurate response to your agency’s request.

Patrick Spink

Business Manager

Tuolumne County District Attorney's Office
423 N. Washington St.

Sonora, CA 95370
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(209) 588-5458 / (209) 588-5445 Fax
pspink@co.tuolumne.ca.us

From: Josh Wilner <Wilner@braunhagey.com>

Sent: Friday, November 12, 2021 10:53 AM

To: Patrick Spink <pspink@co.tuolumne.ca.us>

Cc: PRA Response <praresponse@braunhagey.com>

Subject: Re: California Public Records Act Request- July 23, 2021

Thank you so much, Patrick.

As far as | know, we have not received any documents. If you have the documents in an
electronic format, you can send them to me, and | will file them with the office.

Best,
Joshua Wilner

From: Patrick Spink <pspink@co.tuolumne.ca.us>

Sent: Friday, November 12, 2021 10:48 AM

To: Josh Wilner <Wilner@braunhagey.com>

Cc: PRA Response <praresponse@braunhagey.com>

Subject: RE: California Public Records Act Request- July 23, 2021

*#* EXTERNAL MESSAGE ***

Josh,

| just spoke with our DA this morning about this and she informed me that she had responded
already. However, your email makes me worry that maybe it didn’t end up getting addressed to the
right place. | have sent her an email to confirm when it was sent and to what address. Sounds like
we have a response, | just need to figure out where it went and when. If it didn’t make its way to the
right inbox, | will get the issue addressed. Thanks for bringing this to my attention!

Patrick Spink

Business Manager

Tuolumne County District Attorney's Office
423 N. Washington St.

Sonora, CA 95370

(209) 588-5458 / (209) 588-5445 Fax

pspink@co.tuolumne.ca.us

From: Josh Wilner <Wilner@braunhagey.com>
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Sent: Friday, November 12, 2021 10:20 AM

To: Patrick Spink <pspink@co.tuolumne.ca.us>

Cc: PRA Response <praresponse@braunhagey.com>

Subject: Re: California Public Records Act Request- July 23, 2021

Patrick,
Please provide an update regarding when we can expect the requested documents.
Thank you for your help with this matter.

Best Regards,
Joshua Wilner

From: Josh Wilner <Wilner@braunhagey.com>

Sent: Friday, October 29, 2021 11:55 AM

To: Patrick Spink <pspink@co.tuolumne.ca.us>

Cc: PRA Response <PRAResponse@braunhagey.com>

Subject: Re: California Public Records Act Request- July 23, 2021

Patrick,

Thank you for your prompt response and we apologize for any miscommunication. The
original request is attached to this email. Please respond to the request by November 10,
2021.

Have a nice weekend.

Josh Wilner
BRAUN & BORDEN LLp

San Francisco

351 California Street, 10 Floor
San Francisco, CA 94104

Tel: (415) 599-0210

New York
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7 Times Square
27 Floor

New York, NY 10036-6524

Tel: (646) 829-9403

From: Patrick Spink <pspink@co.tuolumne.ca.us>

Sent: Tuesday, October 26, 2021 9:17 AM

To: PRA Response <PRAResponse@braunhagey.com>

Subject: RE: California Public Records Act Request- July 23, 2021

*** EXTERNAL MESSAGE ***

Josh,

My apologies for the perception of a delayed response. | am unsure what caused it, but this is the
first time | am seeing an email from yourself or your organization with regards to this PRA.
Additionally, we have no record of a voicemail or a letter from yourself or your organization. Due to
this being the first time we are seeing this request, the likelihood of having it by November first is
low. However, with your patience, we would be more than happy to do our best to answer your
request.

Your email below does not outline the parameters of your request. If you would like to outline those
in an email or send me an electronic photo copy of the original letter, that would be helpful. Once |
have the details of the request, | can start working on it.

For future communication, please feel free to reach out directly to myself. | am the Business
Manager of our office and | am responsible for the facilitation of these requests.

Thank you very much and have a great day.

Patrick Spink

Business Manager

Tuolumne County District Attorney's Office
423 N. Washington St.

Sonora, CA 95370

(209) 588-5458 / (209) 588-5445 Fax

pspink@co.tuolumne.ca.us
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From: Josh Wilner <Wilner@braunhagey.com>
Sent: Monday, October 25, 2021 4:46 PM
To: District Attorney <DA@tuolumnecounty.ca.gov>

Cc: PRA Response <praresponse@braunhagey.com>
Subject: California Public Records Act Request- July 23, 2021

Dear Tuolumne County District Attorney’s Office,

Our office is reaching out today regarding the PRA Request letter sent to your office on July 23,
2021. We have not received any correspondence from your office after our letter was sent. We also
left a voicemail with your office on September 2, which was never returned. We now hope to receive
email correspondence regarding your office’s intent to produce documents in a timely and efficient
manner. Please respond immediately to let us know you received this message and please produce
the requested documents no later than November 1, 2021.

Kindly send all correspondence via email/mail to PRAResponse@braunhagey.com and Ellen Leonida,
Esq., BraunHagey & Borden LLP, 351 California Street, 107" Floor, San Francisco, CA 94104.

Best Regards,
Joshua Wilner


mailto:Wilner@braunhagey.com
mailto:DA@tuolumnecounty.ca.gov
mailto:praresponse@braunhagey.com
mailto:PRAResponse@braunhagey.com

