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444 OAK ST.,RM T 
P.O.BOX 519 

�istrict J\ttornet! 
RED BLUFF. CA 96080 

HOURS 
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FAX 
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MATTHEW D. ROGERS 

April 27, 2022 

Ellen Leonida, Esq. 
PRA Responses 
Braunhagey & Borden, LLP 
351 California Street, 10th Floor 
San Francisco, CA 94104 

CRIMINAL DIVISION 

(530) 527-3053

VICTIM/WITNESS DIVISION 

(530) 527-4296

BUREAU OF INVESTIGATION 

(530) 529-3590

RE: Public Records Act Request re: CPRA Request Dated July 23, 2021 

Dear Ellen: 

This letter serves to follow-up on the above-referenced California Public Records 
Act Request and responds to your letter of July 23, 2021. This Office hereby offers the 
following clarifying responses: 

Page One, Batson-Wheeler training materials regarding jury selection, constitutional 
requirements and handling of Batson-Wheeler claims: 

The responsive documents are contained in Attachment "A." 

Page Two, Category One: 

This Office has no records responsive to this request as set forth in sub-parts "a" 
through "I." 

Page Two, Category Two: 

This Office has no records responsive to this request as set forth in sub-parts "a" 
and "b." 

The responsive documents pertaining to sup-part "c" are contained in Attachment 
"B" and "C." 

The responsive documents pertaining to sub-part "d" are contained in Attachment 
"D" and "E." 



Page Two, Category Two - Continued:
This Office has no records responsive to this request as set forth in sub-parts "e."
Page Three, Category Three:

This Office has no records responsive to this request as set forth in sub-parts "a"
through "c."
Page Four, Category Four:

This Office has no records responsive to this request as set forth in sub-parts "a"
through "d."

We believe that this letter and the attached documentation answer the 
aforementioned CRP A. Please feel free to reach out to discuss further should the need
arise.

Best Regards,

IIIPJo. � 
:£.:ew D. Rogers (J
District Attorney
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CALIFORNIA 

DISTRICT 

ATTORNEYS 

ASSOCIATION 

Surviving Wheeler

A Live Demonstration 

Cindy Desilva 
Deputy District Attorney 

San Joaquin County 



WHEELER/BATSON: 
A SUMMARY 

8Y andy 0o s11 .. 
Deputy DSOICI Aflomey 
County ot Sin JotQUtl 

-2019 

What Is a "Wheeler/Batson· Objection 
Based On? 

■ "Group Blas•: The presumption "that certain jurors 
are biased merely because they are members of an
identifiable group distinguished on racial, religious,
ethnic, or similar grounds{,]"

- (People V. Wheeler (1978) 22 Cal. 3d 258, 276.)

The Tripod and the Thre�Part Inquiry "'
• People • _ie, (1978) 22 

Cll.3d 258 

• Batson • "-ntuclcy (19861 
476 U.S. 79 

■ Jo�nson • Callfomlll (2005) 

545 U.S. 162 

■ ""'1>1 .t: Opponent must 
make prtma hlete casa that 
totality of circumstanc .. 
raises an nforence of 
dscrtmlnato,y kick 

• PYotll 2: Burden shifts to 
PfOl)Onent to •ve permlS91tlle 
reasons 

• Pl'ont 3: Trill Court deetdes 
wtoetner opPonent has proven 
dlscrt minato<y purpose 
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I Prong 1: What Makes a Good "Prima 
Facie Case"? 
• People • Seo!! 12015> 81 car.

... 383, 38'1, lllta the fol""'"' 
•oor1cua41,. ... nt• Olldencc

■ Thlt ttie ·party "81 atrucl( moat
or all of the members Of the 
ldo,,lftocl l/l)UP"; 

• Tho •party hos UHd a
daproparaonate number Of
ll�kH ap,.. lhe &rO•P"i 

• The par,i, has ,.,u,,p,e,un
ll�ftc,intque"'onoCoflh<>M 
jurO<s; 

• 01,1 rnemberof1h11den11fled
"°"p: and 

• Vii I member ot thl S,OUP of
Iha mejooty of tho ,.md�n&
)Ur0<$

• SN 1.iao P 11. f"""-N (1991) 54
C1Ud7D7(1>ut--"' 
"""'"&llkdl.-•11111uep) 

Prong 1: Cognizable Groups 

• UPPAJEP 201§ CCP 231,5/GC 11135: Race, color,
ancestry, national oriidn, ethnic g,oupldentiflcalion, rell!Oon,
sex, sexual orlentalion, medical condlllon, age, marital
status, mental disability, physical disability, genetic
Information (GC 12926)

• NOT P§ople Ney,jy Residing In the community (Adams v.
Super/or Court (1974) 12 Cal.3d 55, 60)

■ NOT ·ecoQle of CQor· es a combined group (People v. Davis
(2009) 46 Cal.4"' 539, People v. Neumen (2009) 176 
Cal.App.4th 571} 

Prong 2: Reasons, Comparative 
Analysis, Statistics, Etc. 

■ Mlller•EI v. Dretke (2005) 545 U.S. 231: 

- Statistics
- Disparate QuestJoning
- Comparative Analysis
- Notations on Post-Its
- Past DA's Office Practice
- Cumulative Weight of All-of-the-Above

2 
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I 

Prong 3: usincere and Reasoned 
Attempt" 

■ People v. Hall (1983) 35 C81.3d 161, 167 

■ Third Prong Is a credibility detennlnation 

■ It "demands of the trial Judge a sincere and reasoned 
attempt to evaluate· the truthf�ness of the proffered race­
neutral reason (Id. at 167) 

Prong 3: uoemeanor" Reasons and How 
They Figure Into Credibility 
■ When otherv.4se belled b)I the record and demeanor not In 

record, we tend to lose. (See, e.&, People v. Sliva (2001) 25 
cal.4th 345; Snyder v. Louisiana (20081552 US. 472 

■ When demeanor reason vague & nrosensical, we lose. 
(See, e.&, People v. Allen (2004) 115 Cal.App.4'" 542, 546} 

■ When demeanor not In record or not seen by Judge but 
nothing belies us, we can v..n. (See, e.g., People v. Reynoso 
(2003) 31 C81.4'" 903; Thaler v. Haynes 12010) 559 US. 
43) 

Mechanics of the Motion 

■ Consider Umine/Trlal 
Brief (see materials) 

■ Best Pracijce: "Objection, 
may we approach?" 

■ Hearing: outside Jury's 
presence 

■ Bther P or D can make 
motion (G1t0rgla v. 

McCol/um (1992) 505 
U.S. 421 

■ o need not share same 
dasslfication as kicked 
juror(sHPowe� v. Ohio 
(1991) 499 us. 400) 

■ Reasons; NEVER ex 
partel (See United States 
v. Thompson (9" ar.

19871827 F.2d 1254; 
Davis v. Ayala (2015) 576 
\,lS. -· 135 S.Ct 2187} 

3 



Remedies at Voir Dire Level 
■ JrAdlllPOIII Wheeler: 

dismiss enure panel and 
start over fresh 

■ �: simply remanded 
for TC to conduct 3-Part 
Inquiry, but specifically left 
open the possibll ty of: 
- Tradilfonal Wheeler 

- Re-seating offended 
Juror 

• l'eople y: WIWS 12002) 27 
CaJ.4"' 811: If opponent 
agrees. .. 
- Monetary sanctlons 
- R&seat offended juror 

(dicta) 
- Give opponent extra 

peremptortes (dicta) 

Potential State Bar Reporting 

.&..TY 

■ If monetarily sancttoned 
$1000 or more: 

■ BP 6086. 7(a1(3t. TC must 
report you 

■ BP 6068(01(3� You must 
report yourself within 30 
days 

After Losing on Appeal 

• Ir Judgment reversed "In 
whole onn part· b/c of 
attorney misconduct 

■ BP 6086. 7(a)(2t. TC must 
report you 

■ BP 6068(0){7� You must 
report yourself within 30 
days 

But ... is Wheeler/Batson violation "attorney 
misconduct"??? 
■ Retired SFDDA Jerry Coleman think$ sol 
■ But ... dld a recent case in a diffe,ent Wheeler context foreshadow 

somethint? 
■ ·we use the term •prosecutorial error· rather than the at times 

misleading term 'prosecutorlal misconduct.· because we are not 
concerned with the prosecutor's culpable mental state. but with 
the lawfulness of the re.isons given for exercising the peremptory 
challenges.· (People v. Douglas (2018) 22 C81.App.5"' 1162, n.6 
atU76) 

■ Be on the safe side: report self unlll we know for sure. 

4 



Thank you! 

andy De Silva 

Deputy Dlstnct Attorney 

County of San Joaquin 

cindy.desilva@sJcda.org 
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. Voir Dire 

Picking a Murder Minded .Jury 

Britt Imes 
Supervising Deputy DA 
San Bernardino County 

PARTICIPANT 

ADVISORY 

OFFENSIVE CONTENT 

The following presentation is not suitable for all ages. 

The following presentation does not reflect the views or 
opinions of the provider. 

The following presentation will contain offensive or 
graphic language. 

The presenter will be rude, offensive, humorless and 

"' 
.s:;; 

-
0 

"'"'
(II 

"' 
::, 
0 

't: 
(II 
V) 

cynical. 

Participant discretion is advised. 

Voir Dire Basics 

Issues raised by Def 

5/8/2017 

1 



Voir Dire Basics 

• CCP §197: randomly selected panel

• CCP §203: All persons eligible

- Except, non US citizens, under 18, not CA
residents, not resident of county, felons,
insufficient language skills, serving as jurors,
subject of conservatorship

- Undue hardship

• CCP §204(b): undue hardship (5eeCRC2.1008)

Voir Dire Basics Cnt'd. 

• Defense questions first ?

• CCP §231(a): 10 preemptory challenges; 20

for life/death cases

• Co-oers 10 joint+ 5 separate each

• CCP §231(d): People use peremptory first

Voir Dire Basics Cnt'd. 

Challenges CCP§225 

• To entire panel for cause

- Prior to swearing of panel

- In writing with plain and distinct grounds

- Serve jury commissioner

• Challenge for cause for:

- General disqualification

- Actual bias

- lmpli�ci bias

• Peremptory challenge

SJ 



Voir Dire Basics Cnt'd. 

Challenges for Cause 

• General Disqualification - CCP §§225(bJ(l}(A) & 228 

- "a want of anv of the qualifications prescribed by this code 
to render a person competeot as a juror" (see CCP §203) 

- Incapacity to perform duties as a juror without prejudice 

• Implied Bias - CCP§225(b}(1)(B)

- As, when the existence of the facts as ascertained, in 
Judgment of law disqualifies the juror. 

• Actual Bias - CCP§225(b)(1)(C)

- "The existence of a state of mind on the part of the juror 
in reference to the case, or to any of the parties, which 
will prevent the Juror from acting with entire impartiality 
and without prejudice to the substantial rights of any 
party.•

Voir Dire Basics Cnt' d. 

CCP§ 229 Implied Bias 

• Juror related within four degrees of 
consanguinity to a party or witness 

• Legal relationship to attorney, party or witness 

• Previous jury relationship with same party or
offense

• Financial outcome - except as taxpayer

• Unqualified opinion as to merits

• Bias towards either party

• Action pending which would utilize same jury 

• ·conscientious opinions• on death penalty

Voir Dire Basics Cnt' d. 

• Court has broad discretion to control or 
limit voir dire

• CCP §223: "shall be conducted only in aid
of the exercise of challenges for cause"

- Contrast civil cases CCP §222.5: "permit liberal
and probing examination calculated to
discovery bias or prejudice with regard to the
circumstance� of the particular case"

5/8/2017 

3 



Voir Dire Basics Cnt'd. 

• Get them talking

• Be personable

• Always listen, write, observe

• Get them comfortable with you

• Get yourself comfortable with them

• Maintain professionalism

• Maintain seriousness of case

is tic t; too blue. 
I'm voting ,� u,., 

Olhcrguy. 

Proper Questions 

• Only in aid of the exercise of challenges for
cause. CCP §223; People v. Noguera (1992} 4
Car.4th 599

- Prior to Prop 115 in 1990: Any question ureasona bly

designed to assist in the intelligent exercise of 

peremptory challengesu People v. Williams (1981)
29 Col.3d 392 

• "A reasonable inquiry into specific legal

prejudices" People v. Balderas (1985} 41 Cal.3d
144

5, 



Proper Questions 

• Do you belong to any religious sect whose teachings
might interfere with tne consideration of the case? 
People v. Doily (1958) 157 Cal.App.2d 649 

• Do you have any inherent belief based upon any
church's teachings that might interfere with a fair 
consideration of the case? Doily

• Do you belong to any political, religious, social ,
industrial, fraternal, law enforcement or other 
organization whose beliefs or teachings would 
prejudice you for or against either party to the case?
People v. Boyle {1937) 22 Cal.App.2d 143 

Proper Questions 

• What is your occupation? People v. Boorman (1956}
142 Cal.App.2d 85 

, � May ask about a juror's willingness to apply legaQ 
principles. Williams 

• If you were faced with this charge, would you be willing
to be tried with jurors who had the same attitude 
toward the charge and the defendant as you do now?
People v. Estorga (1928) 206 Cal. 81 

Proper Questions 

• Explanation of the law applicable to the case as a basis
for hypothetical questions to determine whether the 
jurors would follow the instructions of the court, and 
to ascertain their state of mind on the issues 
presented. People v. Wein (1958) SO Cal.2d 383

• Ability to draw inferences from circumstantial
evidence. People v. Mendoza (2000} 24 Cal.4th 130

5/8/2017 
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Proper Questions 

• Will you follow the judge's instructions? People v.

Model/ (1956) 143 Cal.App.2d 724

• May ask about a juror's willingness to apply legal
principles. Williams

• Willingness to consider death as a penalty.
People v. Fields (1983) 35 Cal.3d 329; Nogeura

Improper Questions 
• What religion do you belong to? People v. Daily (1958)

157 cal.App.2d 649

• Questions that seek to ascertain juror's views on
death penalty In actual or hypothetical cases not
before him (i.e. Hitter) People v. Fields (1983) 35 
cal.3d329

• Questions that attempts to indoctrinate the jury as to
the meaning or applicability of particular rules of law

- Example: "Do you have any personal objection to a rule of
criminal jurisprudence which provides that those jurors 
entertaining a reasonable doubt of the defendant's guilt 
should vote for acquittal?" Peoplt v. Parker (1965) 235
C11.App.2d 86 

The last words you really want to hear 

during jury selection: 

OBJECTION YOUR HONOR, I 

WOULD LIKE TO MAKE A 

BATSON MOTION 

51 



Batson v. Kentucky 
(1986/ 476 us 79

Batson Challenges 
Practical Tips for Prong 1 

• Make Defense articulate challenge

- Which juror(s)

- Which cognizable group

• Make clear record of:

- All participants' classification

- Panel composition

- Final jury composition

5/8/2017 
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Batson Challenges 
Practical Tips for Prong 2 

• Use your reputation with court to
advantage

• Invite comparisons to other kicks or

defense kicks

• Invite court to document its observations

• Should insist on justifying kicks even if
court doesn't think prima fade shown

Batson Challenges 
Practical Tips for Prong 3 

• Make court make express finding of NO

purposeful discrimination

• Make sure record is clear

• Maintain all jury lists and notes

Batson Challenges 
Neutral Justifications 

• life experience

• lnability to

understand

• Prior hung jury

• Hostile body language

• Nervous

• Smiled at defendant

• Good rapport w/ Def

atty.

• Sympathetic looks to D

• Family members
arrested

• No eye contact with

you

• Teachers are liberal

• Poor grooming

• Non•responsive

• Setter jurors coming

5/ 



Batson Challenges 
Neutral Justifications 

• Distrust law
enforcement

• Age-youth is not a
class

• Lack of seriousness

• Law Student

• Lack of ability to
understand legal
concepts

• Battered woman

• Anti-death penalty

• Limited education/
intelligence

• Translation-would not
follow

• Lives close to crime
scene

• Hunch/Gut feeling are
valid

• Resident alien

Batson Challenges 
Practical Tips 

• Make your record with voir dire

- Be thorough In questioning

• Take good notes on each juror

-Body language
- Facial expressions
- Attentiveness
-Age 

- Specific issues 

- Interaction with court. counsel and other jurors
- Dress and reading material

Batson Challenges 
Practical Tips 

• Be aware of comparative analysis

- Side-by-side comparison of justifications

- Note unique factors that differentiate

• �e Miller-el v. Dretlce {200S) S45 US 231 

- Relevant circumstantial evidence, but not
dispositive People v. Lomax (2010) 49 Cal.4th 

S30 

5/8/2017 
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Batson Challenges 
Practical Tips 

• Note racia I/gender make up of panel? 

- Specific numbers? 

• Make record of nonverbal reasons 

- "There Is more to human communication than mere
linguistic content. On appellate review, a volr dire 
answer sits on a page of transcript. In the trial court, 
however, advocates and trial Judges watch and listen 
as the answer Is delivered. Myriad subtle nuances may
shape it, Including attitude, attention, interest, body
language, facial expression and eye contact: People v.

Lenix (2008144 Cal. 4th 602 

What's Good for the 

Goose 

Is Good for the Gande• 

Batson Challenges 
Offensive Use 

• Don't be afraid to challenge defense tactics 

- Principles apply regardless of which party uses. P v. Willis (2002) 
27Cal.4th 8ll 

• Establish solid prima facie showing 

- Specific numbers challenged, in box, in venlr 

- Inconsistent questioning 

- Unequal questioning 

- Historical facts 
• Offtce 

• Defense attorney 

• Use comparative analysis

• Use Miller-el v. Dretke (2005) 545 US 231 analysis to your 

5/ 



Objections to Voir Dire 

• Does not go to cause or the use of a

peremptory challenge

• Attempts to indoctrinate jurors on the law

• Asks jurors to prejudge the evidence

• Tests jurors understanding of the law

• Attempt to prejudice juror for or against a

particular party or witness

• Arguing the case or educating to particul1ar

version of facts

- People v. Williams (1981) 29 Cal.3d 392

(overruled in part)

• Incorrect statement of the law

- People v. Tibbetts (1929) 102 Cal.App. 787

• Improper form

Picking a Murder 
Minded Jury 

• Use a questionnaire?

• Larger groups (12, 18, 24)?

• Case introduction? By whom?

• Show photos?

• Have others observe (Case agent!)

5/8/2017 
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Hot Topics 

• Murder is different!

• Dispel the est / Law & Order effect

• Circumstantial evidence

• Rat out the hangers

• Mental Defenses

• Standard of proof

• Knowledge of the system

• Victim, Witness or Defendant specific issues

• Money question

Murder is Different! 

• Deal with emotions

-Witnesses

- Spectator family members

-Their own

• Deal with graphic pictures

• Deal with graphic testimony

• Feeling job is harder only because of charge

• Greater consequences

S/ 



D1spe the CS / Law & Order 

Effect 

• Fictional TV standards

• Science or procedure doesn't exist

• Evidence doesn't exist in every case

• All questions not answered 24 minutes

• Courtroom theatrics

• Expectation will happen/be in this case

• Our victim won't be in next week's episode

Dispel Mystery of 

Circumstantial Evidence 

• More powerful than direct evidence

• Replaces thought bubbles

• Actions speak louder than words

• Relies on common sense

• Ability to draw reasonable conclusions

• Use of analogy (heart beat, rain, cookie jar)

• Will they want more?

In most cases, a mistake in iury 
selection will not lose your case for 

you, unless you picked this schmuck: 

It will, however, almost 
certainly hang it. 

5/8/2017 
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Rat Out the Hanger 

• Obligation of each juror to openly discuss the
evidence and the instructions

• Talk about duty to follow law

• Willing and able to listen to each other, discuss

the evidence received during the trial, and work

together to reach a decision?

• If at some point you realize either yourself or one

of your fellow jurors refuses to follow law, has a
bias, just can't be fair, willing to notify the court.

- caution: P�le v. Engt!lman (2002) 28 Cal.4"' 436
Invalidating snitch Jury Instruction CaUic 17.41.1 

Mental Defenses 

• Exposure to mental health or substance

abuse issues

• Believe it is an infallible science?

• Willingness to accept concept of
malingering

• Can be crazy and still have intent to kill

• Knowledge of "abuse excuse"

l(nowledge of the System 
• From TV or real life

• Friends or family involved in:

- Law enforcement

- Corrections

- Legal field

- Victim, witness

- Charged, convicted

• Employed in corre�ions system

- Counselor, nurse, food service, vocational

training, religious services



Standard of Proof 

• Same for all crimes

• Do they think should be higher

• Should 187 be different?

• Avoid talk about what standard is,

examples, metaphors, etc.

Victim/ Witness Issues 

• The undesirable victim

- Drug dealer/user

-Gang member

- Pedophile

• Gang cases

- recantation

• Credibility issues

- Priors

- Drug/alcohol use

Not automatically 

unbelievable. 

Focus back on following 

the law dealing with 

evaluating evidence and 

testimony 

Defendant Specific 
• Sympathy Factors

-Age

- Appearance Focus back on duty to 

- Gender be fair and impartial; 

- Relationship to Victi� not to be influenced by

- Status sympathy for or bias 

• Fear Factors againSt 

- Gang member

- Killer

• Defenses

5/8/2017 
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• Status of victim

• Conduct not amounting to a defense

• Intangible factors

- Credibility of wits/vies

- likeability of parties/attys.

- "Social justice"

Money Questions 
• Wrap up voir dire with a powerful question

• Get them to commit to being a good

murder minded juror

• Purpose is to seek the truth

• Is there anything about you [personal

philosophy, political beliefs, religious

convictions, etc] that would prevent you

from [following the law, finding a

defendant guilty]?

Warning Signs 

Indifference Loathing 



No Matter What ... 

LAUNCH 'EM 

Britt P. Imes 
Supervising Deputy DA 
San Bernardino County 

760-552-6925 
bimes@sbcda.org 

5/8/2017 
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Jurt1 seLecttoV\, ti/\, 
DeettVl PeV\,Ct Lt!::j 

Cc:tses 

Proof be!j oVv(i{ Di

reasovivabLe (i{oubt Ls -proof 
tlttc;it Lee1ves U ou wLtltt a Vv 
lif bLc{LVvg coVvVLctLoVv tlttlift 
tltte cvtDirge Ls true ...

5/15/2020 
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Ajuror� Job £14 n trint 
is to 

It is appropriate to 
educate jurors on: 

1. Difficult legal concepts
(People v. Balderas (1985) 41 Cal.3d 144) 

.2. Hypotheticals to explain 
difficult concepts 

5/15/2020 
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6 

► Aider and Abettor
► Circumstantial Evidence
► Making Calculated

Decisions (length of time)
► Testifying Informants
► Self Defense
► Following the Law

3. Broad, general statements
agreeing to set aside one's biases
are inadequate.

("Can you be fair and judge the 
evidence in an unbiased manner?") 

(People v. Williams (1981) 29 Cal.3d 392) 

5/15/2020 
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4. Air out your dirty laundry!

(Don't hide the weaknesses in your 
case, i.e. witnesses with faulty 
memories, testifying informants, jail­
house snitches, criminal backgrounds, 
plea deals, etc.) 

Main Goals of General Jury Selection 

Establish Credibility 

Listen More Than You Speak 

Select Jurors who possess Intelligence, Common

Sense and an Appropriate Ego in relation to their 
Intelligence and Common Sense 

5/15/2020 
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No matter how persuasive 
you are, you're not going 
to change a juror's belief 
system or biases in the few 
minutes you have with 
them. Attempting to do so

is a waste of time. 

I.C.E.
[ntelligence 

Qommon Sense (Sophistication) 

ggo 

5/15/2020 
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12 

Intelligence = Smart (Education/Training) 

Common Sense = Life Experiences, logical, 
sophistication about life in general 

Ego = Must bear a reasonable relationship to 
intelligence and common sense 

Scale 

5/15/2020 
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14 

You generally want Intelligent jurors 
with a high degree of Common Sense 

Ego is trickier -A highly intelligent 
person can be expected to possess a 
substantial ego ... Listen to your 
. ' Juror s responses 

2-3-5= Desirable 

5-4-3= Desirable 

4-5-4 = Desirable 

4-3-4= Desirable 

3-3-3 = Desirable 

Undesirable 

Undesirable 

Undesirable 

Undesirable 

Undesirable 

5/15/2020 
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16 

Desirable = Flat or falling curve 
With the E in proper balance 
withlandC 

Undesirable = Rising curve 
identifies a juror whose E 
exceeds his or her I and C 

why Common sense 
(soph£st£cnt£on) ts leey: 

An unsophtsttcnted person ctln be 
ens£ty misted

5/15/2020 

8 



17 

18 

I - look for signs of intelligence - job,
schooling, position, life experiences, well-read, 
travels ... 

C - look/or jurors with the ability to perceive, 
understand and judge things shared by nearly 
all people 

E - is the juror's self-importance warranted?

General 

Specifics 

5/15/2020 
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20 

Jury Questionnaires -

1. Get the judge to give you the random list
2. Request not to re-randomize the list every time changes occur

like removing jurors for cause or stips

3. Use Questionnaires to set up the juror selection table
4. Grading your jurors

5. Prediction table helps in selection of death qualified jurors and
allows you to see how defense will stack their favorable jurors.

.n 'ROR >IUMBER 

JUROR NAME (11st, f.lnt - please print) 

THE PEOPLE OF THE STATE OF CALIFORNIA, CASE NO. RIF 1040?3 

Plaintiff, 

, .. 

JEFFREE BUETTNER and GLEN JOl'iES, 

I>efendant.

Jt'ROR On:�IIOf\'XAlRE 

You hm: been sworn as a prospcctiw Juror in this case 3nd an: instructed by the court to answer 

this questionnaire, You must fill out the questionnnire with no nssistance from any other person. 

Plcnse write fogibly and use a BLACK 11'\1' PEN to answer the questions. 

You must sign your qucstionnai� at the oottom of this pngc. Your answers 1\ill have rhe weight 

of a statement given lo the court under P):NAL1Y OF PERJURY. 

5/15/2020 
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Je.ry 'M)Kll4o 
l'r..,,i.'I. kJf"la,nbu>, RII IMP.J 

Jin,-. S.,�tl-M 
htlf/'U a. /<U /l1tul1Aff JUI JHP •. " 

"•- °"il1tlf' , UT Gr.ad 
I ,·, .. - t.J.:,=-----

.. , ... A 

ti:�c.tac:.a.o. � .. , ...... o,...,...,,.. 
L.0dma&--t1t•..,. ............ ,p• 

�o::t,..,"X11at1.,.,._.:n1 
,,.::�Scat4fll1q:t 

:::i�:-&-,--.1"�
�•:r ... to.c.1:,-..,...sl:JM. 

. ··- �-�-........ --· A 
.u ........... ,ou.:• 
a..M•""'-r. 
,...t1a1 ........ _,_ 
� ..... ""-..... ,-
s.Q,.,...., 
� .......... .,._UIMCIWAO 
t_!!MDNp .. ,lMftat•• 
, .... ,,,.o,
L.:;M l'\·n•D\.' .. \1 

' T,c..- �g,..__IUU.._. .;-.,,, ' 

t..1, .......... 
'-�--�ac:.,. 
�A,---Sfffl,1154 1,..Gsl;al>rftlt.?'1·11.-b 

:::m:.....,.i...,, .. , 
&.:,..°lj\�Mlal:-----•JnN&•.., 
� .. inc.....,,.. ....... .,...,�, 
t..:!'•Dw-llfl·IW"'..,., ..... 
,_...._.._ .... ,..... .. � 
e..:.?'•'•DP 
i_-:W rS,�•Dt'r!'(,.., 
... ,, 

V, Burton • 52 year old Filipino male
• 3 female daughters 24-26
• BA in Theology
• Has criminal justice background
• Medical Board ln\·estigator
• Ojury duty
• \\7orb ,,ith law enforcement and AG
• #56 Drags - others at fault
u779onDP
• e 86 l 87 Yes on DU and VI

5/15/2020 
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5 T,Lynette 

23 

23 S,Di\ina 

24 

• 63 year old white female
• 2 adult children
• BA in Foreign Language 1 MA Admin
• Curriculmn coach / .:\ltemative Schools
• Rnsh Limbaugh / Hugh Hewitt
• Juror in 664, 1 S 7 - verdict
• # 27 Victim of ID theft
• e5 l Doesn't like gangs
• e56 Drugs-En\ironment + Personal
Choice
• 5 on DP
• Ii 86: 87\Vould consider DU and VI

• 46 year old Filipino female
• 21 and 18 year old daughters I son 17
• CSU DH - no degree accounting
• Supenisor pa)Toll staff
• Juror on DUI- \'erdict
• #56 Drugs - Enrironment
!...i!i7 - 3 on DP
• #80 "don't want to ha,·e to decide
someone's fate"
!..!86187 Yes on DU /Maybe on VI

5/15/2020 
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27 

28 

Main Goals of Selecting a Death Qualified Jury 

Excusing all non-death qualified jurors 

Removing jurors for cause - death is not an option for them
as a verdict - cannot set aside their strong beliefs
temporarily 

Expose juror's bias toward life without parole 

A death qualified juror is usually a guilt qualified juror 

Jury Selection - Witherspoon/Witt

Error requires automatic penalty phase reversal: "[T]he 
erroneous excusal of a prospective juror for cause based on that 
person's views concerning the death penalty automatically 
compels the reversal of the penalty phase without any inquiry as 
to whether the error actually prejudiced defendant's penalty 
determination. (People v. Buenrostro (2018) 6 Cal.5th 367, 417-
418, citing Gray v. Mississippi (1987) 481 U.S. 648, 659-667.) 
Does not compel reversal of guilt phase verdict. (People v. Tate 
(2010) 49 Cal.4th 635, 666-667.) 

5/15/2020 
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Jury Selection - Witherspoon/Witt

Witherspoon/Witt standard: 

Cannot systematically remove all potential jurors who are morally 
opposed to the death penalty. "(A] man who opposes the death 
penalty, no less than one who favors it, can make the discretionary 
judgment entrusted to him by the State and can thus obey the oath he 
takes as a juror. (Witherspoon v. Illinois (1968) 391 U.S. 510, 519-520.) 

Proper Standard = juror's views would "prevent or substantially 
impair the performance of his duties as a juror in accordance with his 
instructions and his oath." (Wainwright v. Witt (1985) 469 U.S. 412, 414, 
424-) 

29 

30 

Jury Selection - Witherspoon/Witt

Inquiry Must be Sufficient: "Before granting a challenge for 
cause, the 'court must have sufficient information regarding the 
prospective juror's state of mind to permit a reliable 
determination as to whether the juror's views would " 'prevent or 
substantially impair'"' performance as a capital juror. [Citation.] 
Trial courts must therefore make 'a conscientious attempt to 
determine a prospective juror's views regarding capital 
punishment to ensure that any juror excused from jury service 
meets the constitutional standard.'" (People v. Buenrostro (2018) 
6 Cal.5th 367, 412.) 

5/15/2020 
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Jury Selection - Witherspoon/Witt

Can base dismissal for cause on questionnaire, BUT be careful, Juror 
must make clear that he or she is unwilling to set aside beliefs and 
follow the law. 

"[A] prospective juror may be discharged for cause solely on the basis of 
written questionnaire responses only if it is 'clear' from those responses that 
the juror is unable or unwilling to temporarily set aside the juror's beliefs and 
follow the law. [Citations.) Where a prospective juror's written responses 
are ambiguous with respect to the individual's willingness or ability to follow 
the court's instructions in a potential penalty phase, the record does not 
support a challenge for cause." (People v. Buenrostro (2018) 6 Cal.5th 367, 
412-413; see also People v. Wilson (2008) 44 Cal. 4th 758, 786.)

31 

1e Jury c ermines e pcna ty y wetg mg actors m aggravation an m1ttgat1on, w 1c w1 e 
de.fined at the appropriate time. There is a wide spectrum of possible evidence that you may be 
asked to consider if this case should go into a penalty phase. We cannot, of course, tell you now 
what that evidence will be. Nor, can you be expected to tell us the weight, if any, that you might 
give particular evidence. 

66. 

67. 

68. 

32 

On a scale of l-1 O. with IO being strongly in favor of the death penalty, 5 having no 
opinion, and I being strongly against the dcalh p\::nalty, how would you rate yourself? 

strongly against 

• ® 3 

(Circle a number) 
no opinion 

4 S 6 7 8 

strongly in favor 
9 10 

rs there a particular reason why you feel 11s you do about lhe death penalty? 
_£__ves __ No 
1r yes, please cxp�uin: . J)N � ½,<..\\�loj � �-') Y-evtr� too (}I s.u ecm11,vh� \
�<o-r: &ce\11 )V\JlC>(;:J rnh..i.1w.h,.J'- J .. .t ¾ Q.a. cL.uA it doc'> l'\LH')�.) 

·t.wv.. � COi\� \!la. ;t ��-
rf'you arc against the death penalty, would you automatically vote for life without parole 
w1lhout regard t9 any of the evidence th�t might be presented in this case? 

Yes ✓ No . 
� explain: _ e,.s 1c.luw.... d,Jalo ""-�1�'""' _. _________ _

5/15/2020 
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33 

73. lt is important that you have the ability to approach this case with an open mind and a

willingness to fairly consider whatever evidence is presented as opposed to having such

strongly held opinions that you would be unable to fairly consider all the evidence

presented during the possible penalty phase. There are no circumstances under which the

court instructs a jury that they must return a verdict of death. No matter what the evidence

shows, the jury is always given the option in a penalty phase of choosing life in prison

without the possibility of parole.

Assuming the defendant was convicted of intentional murder and the special circumstances 

of lying in wait, murdering a witness, intentional murder while engaged in the commission 

of a kidnapping and killing for a gang purpose, would you: 

a. No matter what the evidence was, ALWAYS vote for the death penalty.
b. No matter what the evidence was, ALWAYS vote for Jifc in prison without

possibility of parole.

c. I would consider all of the evidence and the jury instnictions as provided by the

court and impose the penalty I personally feel is appropriate.

78. If the trial reached a penalty phase, would you be willing to consider evidence relating to
the defendant's upbringing, family background, experiences, etc. in detennining whether to
impose the death penalty or life in prison without the possibility of parole? 
Please explain: � _ n�± f�ard� of tl'4 �rbr•"'J·1 k¼ruJ Q,)'rr�
e,'�'f"K �', Old l�dlWdJ c,lw;.., fil �. fu� l'tWL�) tt..,
Lliafr,, 1��� ochA , re\ +. 

79. If the trial reached a penalty phase, would you be willing to consider how this crime has
affected the victim's relatives/friends (victim impact evidence) in determining whether to
impose the death penalty or life in prison without the possibility �f parole?
Please ex lain: J � St· i� J · � � (),fl �k'e> tA

34 

. � tv f" � �,.k i 5 ti<.-, 
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35 

36 

Hypothetical Question at Heart of Issue 

Before I ask you the next set of questions, I need you to search your conscience, 
your religious beliefs, your moral beliefs, your intellect and consider whether 
based on what you've been asked here today, based on the questionnaire you've 
filled out, taking into account what you've heard and seen here in court, do you 
believe that you can take part in our system of justice that outlines a process that 
may result in the death of a real live human being? This is not just a legal exercise 
- you must believe that whatever sentence you decide to render at the end will be
carried out - death or LWOP.

Hypothetical Questions at Heart of Issue 

Assume that you have found a defendant guilty of murder and the special 
circumstances found true beyond a reasonable doubt. You then proceed to the 
penalty phase and after a careful and thoughtful deliberation you, individually, 
believe that the aggravating factors and circumstances so substantially outweigh 
the mitigating factors and circumstances such that the death penalty is an 
appropriate punishment. Can you vote to put a person to death? 

Can you participate in a process that may result in taking the life of a human 
being? 

Is the death penalty a reasonable option for you if selected as a juror? Conversely, 
is life without parole a reasonable option for you as a punishment if you find that 
the aggravating factors and circumstances do not so substantially outweigh the 
mitigating factors and circumstances? 

5/15/2020 
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38 

Please refer to video titled, 
"James Jordan" at th1s time. 

5/15/2020 
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How did we get here? 

Sherry Thompson-Taylor 
San Diego County 

12/16/2020 

1 



4 

s 

6 

United States v. Shah 

768 Fed. Appx. 637 

Cotttt<; SJrl :tiunrnt; 1:10:ionl rl i::rirninul :1iJI') 

• Dl·IL'i\LJ.tnl , ..... ,, si P'-'','d11.:.i11bt. �.:uh:·C to Pd\• le,.k,�111.:ncs 1r1 !OOG/2007. 

• /.·� �1ud t (o,;c<J D..:t, :.t:i1 kd :o otkr lr('(' n1,yfn;:.:il cJ:l', tr,..-e 1.•rc•,cr1�:10n;, 
rmtt•11i,.1I JritJ� for lRS ,\i:;,·1,: ,111d ,,i'.- ·,:,1:,� 

• ,'\j�c·nt dr;dirl(•(j Rr:pcrtcd offr·1,; to l11•,r,v-:.:o� Gi•r1['r.-1 I 

• [)('f W,IS. dl'l1"'rm1111·d to O',VL' 5.: 1CH: 1n IJ;nk t.l ,.._,; c,,r. ,)t,,lln oif r-rt•d 1::011L:y 
.a11d (•n1�l1J)'rT"'.,�nt to l•!t;:,1,:l' •J1 ;.:•lirnin,111,_m h.1d. t;i,c_,� 

• S�inG orw1�1:1011 Dd. c3r,lt'>:'L1 to 1;".'e ,'\1:(PIH S 30.000 1.o i'.11nun,1t1• t/1 � drt1�. 

• u.._,t_ 111d1ctvd 

United States v. Shah 

768 Fed. Appx. 637 

Cour::, ,;,1n<t1orI:1r, �.1(1�m 1n cr1mi11,-1 I �r1,1.;.; 

• D0tcnO;ir1i ult1111,1�t:-h/ l',.11':(·d thr• dl'ft:11'.('. of cnrr.iprncnt 
• GI\ r.i1.1"t pro•.·tc e1thL•t ddt.•nCJnt ,·.-J•. rl\f-1)1'.,l'O�f-·'.J or not I\Ul,(FP 

• To defi�Jt the ddcmC' of <)ntr�ipm!'nt OA 1)ffC'n:-d h.'<;.:1mony at iirst IRS 
;\�er1t ;1•.�1gned lo tht.: CJ',e. ;\G,._•r:t ft1t;h;wer1 

• /1r,en1 H<.1r,h,1veri is 11at1·.-t> to lnd1:1 

• Oef. m,7Lh-' <;.evt:rJI cornrr·u.:r,ts includ;n� 
• flo:11 bPin�: lto111 1r,cl1,1 
• B(•1ii1: "t.JrtJlh,:,·· & "�i-t1•1 
• • rv1,1k•! th,'> ,-HHI: �:o ,1•.·:;1y · 

12/16/2020 
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United States v. Shah 

768 Fed. Appx. 637 

.... , '·, ·,t' 

.. , ' .. ,, 

. •··-·

.•I·.·· 

· :-1 --, I l 

.-.·,:•-.,' '''· 

.,,, .. , ... , 

United States v. Shah 

768 Fed. Appx. 637 

,1. '· 

• Hoklinf,. sov(•1ru1H.'nt did 11ot commit sr,utturJI error in eliciting 
dllcg(:dlv 1;1c1:;l tc:-,timnn1,: from w1tncs:i 

.. R;1l1.h<1ven·s tL'�'imony w;1s '�OT 1r1 lh� 'iJIHt? c�ttL·eor�• at tt!slimon,,­
th,11 .1 uir:1inal ,1t'h�r.fl<1n\ rs prt•di�posed to con'\mh viulenu• hPCdtl�(• 
(Jf l,He . 

... But Lt:>r,islati•�-l' Hi•.tory rl'flc>c.ts: Cunt?nt IL'f,;d �rC<.c:dr�nt ,,_,suits in 
court!- �:1n(t'.crnin� r.:.ci:,m n1 C.:l'murlJI triJI�. 

United States v. Shah 

768 Fed. Appx 637 

• l;d.:(>,·1v1Jy 11 thisc,1sc, •�cilC'd b·,rdef1..·11Jccou11�.-1 in 1uur l"J�-� -firs! 
poi11: out of lhL" g:1tt i-; �h.1t the n.:prl'<:.t:nLJt1on i� �hL' lrtilsl,1:i•Je 
hi�-torv is 

• [1,,11-.l�,-Hfol�� • 

.. mi.;l,::-.:tU1r,g. 

• Mt:orl!p:t.•Sl•r,t,:d, 

.. -f-H1':ot-1."f tt•�""-t!ilt\"'fi, 

• i:, d1t/f::i:er.t th;111 the actu;'II find ·r. o· �he CUl1rl. 

(r.-1,1�\· l lf:i;,,1,,tLlr(' 0 
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Mayfield v. Woodford 
270 F.3d 915 

Dc,t�ndJ11t 1.•;l1o'jt' .iuor,'ey h,1dio�s r,1u.-1 a1w11u':i 

• T.\·O mcnths ict!1:r t,.iJ•;f1c!� O\CJ "'l(•,1rs :\ir') Pc;::c- !..>lkin;_� �c ;:, fnc-rd 
Jol.n Mort•r1(1, aboLt t.1<>vfit•U 

• Ma•1frcrc1 doc�;n't 111..e wrut ti,_. h(>,1r·; & 1,,11, ;1 ft1C(1rl, "he's go1nt, to 
5how H1r-•11'' 

• r•.·1,w11(•hi 1:l\S � .. •,•,ct:::1.,11, t1'llb\ -r hv� \·,.·1dc',\ ,--1�,j ,cmf•unh �/r� 
Po;.H' P� h,h)rc11u 

• They .1r�:u'." for ?'l·lO 1n1nul1'•,. •,h� st�inu� 10 liGht ,, c11•.••�•'..'tt1�• .1n<I hf' 
•;hoot<,. !1o_•r .1nd thpr1 �111<. ��'�(Hero b'-"c.1u·,l' lw ·,•;,J', .1 ·.•J tn':"·�•. 

• rvtl'/�wlo tt': fr Plld, h,; t'H111 ! ml·,w to cL:, 11, 1t .v.t� ,111 oJ�UOt•rt 

Mayfield v. Woodford 

270 F.3d 915 

Ue:t•·td,11;t ·::'10\f• ,1t:0•1·.-,i �.:11lJ:;1\ •.:1<1JI 1-,, .. ·,r\ 

• r,�.r,· ·'t1 ••J•.•·� hL···1·.., !11::,>L' •c:w:-,; tu r�llif'.' �:o�<.•:>, r1•pl,,c,_•<, ��•c.•er'I 
·,vmdu\·:. (Jr.1c-..1J0rl1�•-:. ul f·lr,:;. 1·c,;h: ,Hid J\�1Jrl•rio (.Ju;·.•('.t' lti j �tur-..1�:e 
do-;.('t, 1-·,-.:i>h�'> th,: hh:,od lro111 :tiv •::;ilk . 

• HI� l'l('ll v,, .. :L•d tor r,�rC"• to �0111,· ',c::•c. Cortr:::;r.•-. :i.·,•c.1r1. 1;,1n:·1: �;,._. 
:::'l,:1: , .. ,: Gnc C: fi,;;,·)'<, fr"tn:� :�ri. t:''> u1: ;,·id 1r�efy•·:w•,. 

• 8"1 ron _•:,1•,r1't ,1�1,--. :n t:r:: into :J11� hou�.f' :,1·1 IH' ldt \"1;,), /,1·, fw,1,d 

• rv1J)h·ld .-.·.1-.: ,;ur,_•',\1•tJ 1h1· •·t>•I cl.r; cur.'1··,·.•:J ,111,1 r,·r·1•.1t.tl"ll :11t• �-irr'l' 

• ,\':.:·• ?. 1'.,ly� 1�- 111,-.I, Ult' jt .• '\ �oi ·.· CL':.'. hv· ·•? :. :ir:,, ", 11H� '('(f':rw·i "dt .. 1 
t.!<>,Ht, 

12/16/2020 
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Mayfield v. Woodford 

270 F.3d 915 

• Dd (OtH \t•l''. (f.-l\.(1 htt·1 1,(-, <r.:i"!Clllt,I :,,r hi-, f.1rr1I·: \" .• 1, •·<-•·•:d,.•,; c,111\ t,,; 
t, � (,)'l'.\·'fli,}l 'V' ,;,,.:>:)1/..' ;�! D!t:,'I "..;(\,') ;•'"'::J l'l'"II( rr.:,.1p-. 

• 0h: l,··,l·d :,,ict• ti:·M·, ;1•. ,,•·· 01, \ct•v,.,,t,1_•_ J',;. 1;111,;I,: bunru�•·,. t•it1.F'.''' t/,,• 
n••••r, )llocl tl1l• ,c.,,Jn tu tr,: muar,. 

• f-fr; -..r:i.:r,•tJr·{ ,;.1;1tc<l h(' ,:on'.-'.::intl·1 i.'i.._•rrcd tr,,· (•,,1�. <,t·, ;,�1.uy, :i:�c -i 
ll•lltl\'t l,1-1,y,_.• J', n· • • • r 

• .. !1,:e,1;,,•,,. �•'- c,ic·nl : •• ,-;, bl..,ct- ':•• dLl 1101 :ru·,t h1n· .1-.d dd o: r.11, \\·h.H 
h.:.ippcrwd to f,1r11· 

• '/.r1ott11•r IJL,d. l'li•'Jr: d("-"r'-1' t,1 tr-,•· 

· c.,�t.: .�·,,, ,,•;�- •:,.•·:1 {;11 c,:1,(·r _-;rut,: r.> :,i( .,. :•:t• vcr.t:'i1 r••:1•,' .7·. '.o 
1n,r,r1:J;)( r,,; Jr;Ji,:r;,.F,-:i'.,,)t: 

12/16/2020 
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People v. Williams 
56 Ca/_4:t· 630 

,"\;>µt�ll:itt." rc�1rt'. 1·1,i�'. ccf,., :o: ,)int/ .. 0'. .ul';;c) l\,lU ·1,.•L· r,1.,__1,il:v 
:; .J�t·,� (CT,"C'1'.-, '.t,:i:·!:: i�:{'.' :.�'k::.::0·1. 

• 1 :,l. r,ro\•:-n::r:· ·_. 1;l_•··1c1.1I i•q)',_• ,•;on lrv1·: •1.•' ..i 1'>.,Tr•. •::.:·. th.,: Ii. 
s;JIT( OF 1.·'/111\7 TH�-, S1\if) :1�1•·: ,:.ou'dr.': ·1:1\d! thl' .�:nl 1t·• to imp,,·•l' it 
w/1._•r', ,1 :-:d,1.111'/ c.111'.1? do:.·n to rt. 

·/,:this :JJ::1. �h.·:(• ·,vl•:,._• ,1_; ;�•q·,;�c.::r,( ;.,:or�-:.;. \•ci :� :h,.: he .... rcn.Jr 
\'.t-:'t• l(., .J:)Cl 1i1,:• ;:r0•.••( 1:0, ,: ·.·T 1' .. •. (: 1:·:t•t· \: I �'· • ..-l:.>1:1 ,:,cr1._• 
\,','iH'H:11/. 

' l !w (OLJ:1 d1:r111•d 11,c r;1�'..cn/1;,·:1,•(_•lt>r 1:1011,.,11 

People v. Williams 
56 Cal.4:n 630 

flf1r1,.1r,1t•.' (Ourt<, rnu•,1 lkl,•1 r.v rt11in1;·,; oi hidi••� v,ho 111-il,1 •�1,1,1!J-, br..i,1·J 
(Ullnlh:fl!C,tJurrnf jllt1,''·,c\;(t ,;n 
• .1 ·J I ",• ta' - .\1 :I , I",�,: L .,' c .. t ,)'. :: 1• ,.:� i,!, c, '.,�.:11,•11:, 1,\ C,:llc·d :,: 

I'll' JC· '1J,; �,.,, ·1 ,:·.-, _;•,r.._•J .ii.1: ·\II 1(),.,1 \',l' I).• . .:·"(•:: 
• Tl'P r.•1,;·,,.l,1loJ1 •,.;t, d !'',• 1u:,ir .1· . .:i•nl.:.\·.·1lc1::, .-.. ,1111 _._,._ d1 •.:,nn,v1 

lh·(.11,.l\•_• j,., U�l;,111-,, (!,11 fl(lt ··.11'(' .rnyltun� rh,'•1 lv tlh• '1.Hlw<; 
• ir1,il cuu•: •,.11l1 th;Jt ·,h� 1r>t11C<1lt•d -.Ii,_• ·,.·,.1\ ·• 1llin,� 10 11111,0�•· ;1,,. ;J,·,\ll, 

1(•1•r:r. 
• P•1;\,·C -1:,.· r;•:)1.i,:I :·,-.: ·1i-. ·�ll ·,--.. Jn •· .J.' , lut ·n: ·,_, : -.> ,h, ,• '.'1 ;·,)t :1'11: 

, ... l ,} ,i.;'. '·c.-: ;,• .. CJ·.-.·,�:·,:•,. ,·:.h ',.1,11:L �f( "C',•,, / .·1ri,; :·, r ,: ... (_•,11:(H 
�1flll 1!1, _· ·.a-. �h• 1n<,-.•;1L·ri·Li 1t11• quc�.t1c·1� 

• Tr1:il ,cu_.r( Ck'n i·tl (he rr:olion 

12/16/2020 
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People v. Williams 
56 Cal.4th 630 

/qipi•ll:1ti� cuurt'i 11,11·,t t.J,.__•tr,,r t(, 1l,ln1i''.> �1f 1� ,;r,,·� ·,-.f,c, m.1� ,_. •_;:_,.i�lv 
!)1,1,i·(i ((;1:·.·r-••I'!'- 11 l ··t: J,l''f '.r· 1·c:1,::"l 

"Oi·k!'·•t' (l)l,'l">I'. ·-. .id :•1•.· /1\J'clt:t'h '.•Pl',l" •or t'l('ff','-l'IVl'"-

• Tri.ii uiun � .. 1 c1 ,-11n1· uth1'f ,L•,llt� pc�.dtv (,1',1:<,,' '1,1v1• :ou:1c th,11 :h,• 
�Jl.l( � v.•omi.·n .J'(' ·;,•rv rriJ1H LJ'lt lo irl1fhY-c tt1(• dt•,Hh pcr1-1h\·. t!wy 
t,nd ,t vcr·r l!1'f1(:1:: fh) :nJi:v1 :.-1n[ 1'. '.i ·, u:.t ;1·;,i<:.wi: ,1 I :tll' p�v11! 
1 _ •. j: ·.· •. 1;1t"."l1 '.;) 'c·I ·,◊.1 ;_1 1-"1T:.-:t,.•:· •-�,l�. 1,1·::: ·: ,•r· '. · � b�'::,' 
.. ncl 1 \,)": .; 1<1i · .:,•:·'.: ·.-.-: ,· ·:::··, 2.,1 ,1,1· ,-::,: :·1.�,1,·,i: -�·-�·, J .. ·1,: 
t-: •• ell ..:in:. ,.i: 

• lh1- f111,1I romp1,·,1!1un lif th,· JU!V w.1s \t•·,,,n .,.,.h1te> ,,11:t l 1vt' bl:1d·'>. 
fcnu of 11:!1 ch Vll"t' m -..•r1 :uHJ (H'1..' ·.-�orn.in 

Hulcl111f; 

People v. Williams 
56 C21X" 630 

• /,pp.·1rl."1"t ,...:1l. �:.ir,<,:· 1(11rq'.Hl',t: <!l'J�11 iJ•-'11,•'ty ,;;i-; ·�·.:lid f'.:',ltl,1 
1,.:,1\ ); l...11 �,'.'.' tr rr. f,j•;c,1r-:.,�' t.<1L1r "f•111.1I,· �;,.)<;,pt>d1;.·,· ju-c•<... 

1-1�':J.-.·,'l·:: �n1..' ro1;1: 1:h11> ,iJ!o.·: · aJ t� ;.,,cl- J-i:o·�. f">.'JS0<l on ·1 r111• 
illl,He-,:.10:1 ot d,.'11lt'JllOr iJ11(l ti,,, .... I/ S,(JntClJnt' .:in�·,:('I) (jllC'.>11()1h 

• ll·•�i'.,\.1:u1l' •�; -;,;,;inr,. t..i.1•,t:d (\fl ,lPIH',11.1:1, ••'., t11i•, (°L),••,I ·r 1nok go1_1,J 

• : •a· lq; :,'.,.� .. H: u•;,•:� :·T, c.,·.,: :o '. .-1",<-' 1·�',.,t• .-.-,;� ,,pJt' I.!:.,_, c<:..1•: 
!;1•c .. v,•·· 1� �-J!1(li.:,, :":: t1 .. 1 ,.,1.it ,1·,J 1:·. t· .. r·� �"�• :r :I cc.:r::. 
.i..:,,.�p1.1r'.,:,:, o[ th,• proc,,.•r_or:or':- f.,cl",·; 

Courb: l tc.-gisl�tlHt': 2 

12/16/2020 
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Duncan v. Ornoski 

286 Fed. Appx. 361 

IJ�l'�n·.�1·,r 11,, l�11jl:1 C0:..ir1s m:11 ':.J'Ktiori this !Jnc�•.1tl•� �c 1t l'l,W nut 
t:1..• orc:.ect.t:�:ia ... ·,: .'.):·���.c. 

a o�t lt1.,1 \ ·.hL' ro1nt ti•·� lc·c1�l.1:u·c is rH.Jh•nt! - ((Jt,rt \ shodlU1 't ,IJo,·.• 
�,11.,, !:wr;u:wc. 

• rir�:.l ()lhL'f w:,·-1..,, L> rfr:-sc.rjt:;,-. lh.' .'!L•'r::n,j,,,;: :rd :h,_· d :�k. :;:,�•;.iu,c ii 
,ot u-.r tt:1� l.r1e.1,1r;L' r;o\,, -,�H, :,:,tr1nrl :-1 e1Jr:� d bc;nb :,cc..i�t•d :>' 
t1Sillf: f.JCt' il) oh'JI\, c.0 1v1t ,1,m 

Court\ I. lt.(l'lo,.1hrrc: 1 

12/16/2020 
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29 

30 

Mccleskey v. Kemp 

481 us 279 

• Tlw R,)u,11 h1'-t1cc Art tj<,cc_; th1" c�,;;c .J� 1::'. lot."nd;:.tmn 

• 1')37 c.1<.1� nu! c,f Gc1Jr�1.1 

• .'\. Ul:id rrtan con•11ctt..�d of Jrm('d iolibc·r', ;.ind r.,urdcr of .1 v-,·hit1� µolicc­
otlic.er v.•J<, 1�onv1ctL·d ,1� tr1,1I .ind tl1•! jurv Jl;'COrnillL•r1d l'd tl1l' ck,1:h Pt·11.-1ltr· 

He,,fi.11ng 

• 8.jfilu':. Stud'{ tow ILhltir1 til,1L�- Lte:1:n1J.Hih •:.·ho hired 1sh 1tt, ,.-i<tirn-.,. h,lV\.' 
tlH· grc.it,_•<,t t1h·l1hnm1 tJt r1_•ce1v1ne t!1t: d,,,i:h p('n;dt)· 

• !he· 1 .. h:lf\1(1n mu�l µrove• t11;n t�c dcc1�ic:,n m�1�cr Ul hv. ,,1-;;0 ,lC:t.'d w,lh 
d,-.u irr1111Jtory �t;�l)OSC'. 

• Pt::i:101tt-r of!'::!rt"c1110 t..··�·H;�nct' -,;>�;:i�K to hi<i. ,)vm C.J�t· thJ! rJCJJI 
lu:1\1d,,rc1t1:J'l':l p.,l';t'd �l pYt ,:·. !••� .,_,r,t•":<r.-. 

How do we answer the call for 

Racial Justice? 

12/16/2020 
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The Racial Justice Act 

· re 7451J) The state ,hJII not S<'�k or obtain a criminal 
c.onv1ctio11 or )..-?CK, olJt;iin, or :rnrosr:- t1 sentr1,ct? on the 
bas,s of race, 0thnicity. or nationJI orig,n 

• Creates ncvv code '..t'ctwns regurdtin,; l,�ngu:--tgc ,ind condutt 
ot j.idel!�. clttornevs. oifiu•r�. e\pl;rt� & Jtirors 

• Provi�k'> ,�,,w U,sco•,crv J:1d tv.-.v;,;g rtbhts 

• CreJlt"� rn.111<1.1tcn·, r�medi�s tor rondun <rnd l,1ngu.1r,c 
v1Gbl101)•, ;1--. v.•clJ ci, d1�,p;iroir:' Ol1t<cJ111C's h,1')f:d on H(r-JO 

• fflective January 1, 2021 for all prejudgment cases. 

Ci\'✓[1\T AR 307CJ 

Penal Code Section 74S(a)(l) Violation 

The judg1�, �rn ;:ittorncy, officer, l�).pert witne'!�'i. or juror in the'." c.:is(' exhibited 
bias or ,1nimu, toward D due to their llACE, ETHNICl1Y or NATIONAL ORIGIN 

• o,,,\ lmpl,nt ,ind b.plic11 
• l<."Cl�L,t,vl· fmdinc� d1,<u>., b,a::. n, 1udiu:il co,,k�t 

• WililJn,Ji, Sh.ill&. D1rnc.)n fl.1i;h v�. m1t,,,pr('t.HmmJ 
• lmplmt bia'> m,,y \)(..' 1..mirul�nt1on,II ,111d unninuiou<;, bl,jt Hill r�qu1r1.·!> ri.•rnf..'dy 

• AninlU\ 
• lL'1!i�l.lt1V(' f1"'dinr,., d1-:.<.1.1\'i, Jnimuc; ir, n.lrJJUd1(1JI COr"tl.'.11.t ,n1p.,,1int! triJI ,o,,duct 

• M.>yf1(:lc1 

• C.rn be i!.ol.u�d llllllknt: .. Sornl• lol(in'> dt.•,1dly in ::,m,111 dO"\>L"'>" 
• Appl11�) to J limitr-d r,roup of actor-. IN THE CASE 
· Oc1wd c,in Jtfu.JI fHNO of O J(,Ci.>rdm1-: t...-, <;IJluto1y IJn,:u,,r,l" 

Penal Code Section 745(a)(2) Violation 

Judge, attorney, officf:lr, c.>1pcrt witness or juror in the c.isc 
uses racially di<:.criminatory lancuagc Jbout O's RENO 

l. Explicitly or implicitly appc.ils to raci::il bi,1� 
2. Racially charged or todod langu,,cr 
3. LJngu.ice that compares the defr•ndJnt to Jn anim;1I 
4. lJnr.u;1gc th.1t reference<» the defond.rnt''i phvsic,11 .lppe..tranci.:, 

culture. c-thnicity, or n.Jtional orii:m 
E)(Ct!ption� 

Relevant, racially neutral and unbiased physic.ii description 
Language used by another that ,s relevant to the case 

12/16/2020 
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PROHIBITED LANGUAGE 

R;1rially ch.:u-ged or coded lanr,ua1;i:-: 

�upt;r f)rr:,d,-.tor, fhu:;. Urb�1n. Ghr:-tto, HClod R,H. \Vcltar,: ()uPcn, 
�nid�, Gypµ,�d, 5·:('r1(::'lli. St1vstr•r. l\1l,1cho. mt•r,.11, IJl•:gal lrnm,r.rJnt � 

Aninhtl'>, .:inirnJ! attributt:1s: 
Gor,ll,1 Pimp, Both1111 B1llh, (.(1·1,Jk, $11,1h•. P-1: J.. of dog,,, L'tt. 
HlJrlf, r,�tL:J. P,ey, Pr,•d.1tor 
Hn,tt·, S.1v.1e1', Ff�r;1: 

Us-them-they bngL,�•cc 

Descriptors cJemPanmg entir� communities 
Pro lip: LC'am to use PEOPLE. rmsr langu;igr 

(Pcr:.on with ;1 conviction vs FL•lon) 

Questions we need to ponder 
� Wh,)t sl•;l1si.ic d1;-inr;l's c,m I n1Jk,_i to con1b:1t biJ-;"> 
• \\lh.-1t cs a r<1C1,1Jlv r1eutr,1I dc'.:.cr1:1,ior1 :1 

� Ho\'I.' do wt• ;i(cur�1tclv d� .. ,u 1be 1dev,mt -,L:brulture•; ,:,·h1k ht _•i11g 
rn1ndh1I o! l!l(• 'iV'>lt�rrn( 1111pa�t of our wo1d.:,? 

• How (lo i.Vt' cull 11on-C�'>Cnti.1I rn!o1 rn;Hu:,n tt'.1t could l(',ld to 
v1or�1t1cn1� J 

LE will need instruction 

• G,ln!:'- �� HT will t1t'<'d C(tr;i thoug:-nfuln;",:-. ,rn1j c,,_:n<,il1v1t': 
• "f ,lm fl'\POll�rhJ,:_, ilit 1!:,\,'ur'l('11Ci r11� ,\;1,111 �'.,111�\ 1n l'\t' L,l{" •·�-"I, rli 

l(''.;:l'.:1r1',1Ule tor d� (tll!ll'r'll1!1r, •I j�,111)''.) II) �h(' Cl(\'" 
' "/, h01t,,m bi1d, 1·; ,Ir,·( 'till>'! :or ,·:tl,l'I ;-,rw,:i1,,1c-,_" \), '\\lh•·n C/h' .,c.tirn 

U,�:a<: r,t ·L·d t1N'>C>lt .�, J IJoaorn b1 tc h, �►; c' .'l:1� r dur1n� tD ht'r I ok' ,-.•. a 
recru;(1:r o: oth,_ 1· •:.·<,rr .. -11 mto µrc.h( IU\l(lr' ·· 

• l)t, ip •mm•cr'','.,Yy ft'l(::r:rKL'•, to )-!ENO from :,/.,;,Ht h ·.v.-11 fdnb. 
rcpmt:, ;11111 tt",l1111u1w to ;1•:rnd dl1!g;HHi'.1� oj '-Y'-l1'm.Jl1r p:-.-1t:�ic1_• 
movinr: for•.v;trd 

Penal Code Section 745(a)(3-5} 

VIOIATIDN OCCURS WHfN A COMPARISON TD SIMIIARIV SITUIITFD 
UHfNDANl> IN TH, 5AM, (OUNlY SHOWS DEflNUANl WAS; 

3
) ;�� rf;�, �

1

h ��
l
\V� rtit('�� i�

1
r�

0
.-.:!:.�•;

i
ro��l�::t�����.l��,

1
;i���

l:
��f�����ff��

•
�\,f,�r�d�;�I\ 

witt, S,ll'rlL'iUNO 
lH,ld<. D\ d'1MJ]Cd Y✓tth :i..ilL' ,_.,h1li,• 1,.1tht•r Rf NOD'"> cn,ir,:L'd with POS)('\',IOn 
ot : .. 11,w QUJl'\t,tv o! n,1rcutlc<, 

•11 Sl'nt,:r.c(:d to 11 lo,1r,1:r/m<Jr,_. .-. ... •w·r,• p,.·n,,tty ti,.111 oth1,,•r·, old ifft:.rt·nt R( NO'� .:.llld 
d.ll,l .,,111wA nrc\1•<1itor"> \C'f'k or abt.11n lonr.l'r/mo11• .-,,·verc •.1-ntcn<l'\ for 
;,kkndJnh w 1tt1 �.t1ric: Rt NO. 

l.1t1n,; trs •.,:ntr:nc,·J to)) Id,, fo1 -.,11flt: 11•itJn1 011.nd._.,_� wt11l1• u1l-wt f<t NO 
D\ ,r1,ur,,•d 'Jlltl, \lrl[J(' ... l(t1m mw·.:IN·� ll'(('I\/(' d,•lt>rm1n,llL' lC'rm,. 

S� 'S1·ntPnL,•d to J lonp•r/morP '•L'�'�•re pi•r1.111-,, tor ,l vi u I n1 of ,1 >r,l'<.1tic R[NO ;,nd 
d�1t.1 :.tmw'> pro.,, .. t u(Or'> !>t:c� or ubt<Ji11 I □11eM /rnou' :,l:'V'-'f'-' �cntN1C:t'!:. .,.,,t,,•n otht:'r 
',11<.tiin::. af 1/w ,,,mi• RENO 

O'::. who ,.,p� wh•IL' V\ ;11,,: ">l'nllc'n<.,•d to pri)on wh1I� O'.;. wl1;.> ,�p,, othL•r 
Rf NOV\ ,lfl' \l.:nkn(l'd to proh.)l10n 

12/16/2020 
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38 

39 

Good Cause 

• P1h!,•.��?."..J°1J[)_•:_,_1g1 ___ cr_[l9Z�J.ll_C.1_! l._d2_'i4 IVl,lkt1Jl1ty. r<•,1•.on:1hlf' b(•hd in 
p,1\•,,_,,;,lon 

• 'lJutg1_,j__5!..y,.__Mufl/(,pa! Ct-'- {l-�H l'l_(.11 3� }':17. ('.'Jl,•fiJl1l',,- /C:\j 11, Proof of 
l'11i•,:c'll(l' 'IC\ rt•qui,,•�; 

• �°''"H��'P!:'rr,1 �!,JJ000$J_]J (.11.1t'2._1Qll P .1sn1t.:c 1u�11f1<.1t1n1, !Not .1 
(rl•ddullty k'>I: (OLil,t 0( nut:ht tl,1\IL' O(Ul/u•t1. Rl·l.1t1111•ly rt:ldlft•d \l,H\dJr,1 111\UI(•• 
productt0r1 of poh·nt1.iny rl•l\•v,ml t·v1dt·nct'".') 

• U<..y..J.Q/�}QlRJJOC!.f.Jd_�: Mort• th.v• ml'fl' Hh"•�ul,lt10n, \(OPL' rl.'l,,t('� to 
rd1ub,1 t','/',tu·nbt� ur �ha .... w� 

• l',•oplc v 10hrhor,J?l)JrlJ ni_ {_,ll �pp�•· ��H, '.:iulhnrnl -,"u,,,n1: ·,upporb 
r..._•.1:.011i1ble l.>do•I c,int.ll•tl 01,urrt·,I 

• �•Hl'_h�o�k,_111,. v Supf•fl_o!._(ourt {\,in 01,'t,<.1J (lO]_D1 t.n. C.1_1,_'ioth U9: Multi-foct,H1,1I 
JrlJt.,w1. of <;;p1·c,1>01r, 1v,11t,1b1l,ty. rn.1tc•11,1lnv, P''"·'-Y, nu1dt"'· 11,•1.iv ;rnd 
JU\tlt ,."ltiJ1 

12/16/2020 
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Hearings, Post-Judgment Procedure & Remedies 

40 

41 

42 
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Data Dredging/Data Fishing 

• The misuse of data analysis to find patterns

that are then presented as statistically

significant

• More data & more variables can result in

more false positives

• Testing multiple hypotheses/theories using

the same data set can cause false positives

46 

47 

Correlation is NOT Causation 

When statistics show a correlation between A & B, 

there are usually 6 possibilities: 

1. A causes B

2. B causes A

3. A & B both partly cause each other

4. A & Bare both caused by a third factor, C

5. Bis caused by C, which is correlated to A

6. The correlation was due purely to chance

48 

12/16/2020 
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Correlation is NOT Causation 

Example: 

• The number of people who buy ice cream at the
beach correlates/relates to the number of
people who drown at the beach.

• Does ice cream cause drowning?
• Of course not, both ice cream and drowning are

related to a third factor: the number of people at

the beach.

49 

50 

Race Neutral Factors 

✓ Mitigating & Aggravating Factors (Rules 4.421 & 4.423)
✓ Criminal History

✓ Strikes
✓ Prison
✓ Felony vs. Misdemeanor
✓ Recent vs. Stale
✓ Probation vs. Parole vs. None
✓ Concurrent Cases

✓ Injuries

✓ GBI VS. Other vs. None

51 

12/16/2020 
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Race Neutral Factors 
..,, Enhancements 

✓ Gangs

✓ Crime Specific: sex, embezzlement, etc.
✓ Victim

✓ None vs. One vs. Multiple

✓ Vulnerable & Impact Statements
✓ Planning and Sophistication
✓ Principal vs. Aider/Abettor

✓ Age of Defendant

✓ Fact Specific

52 

Rules of Evidence: ??? 
• Testimony of Prosecutor(s)

, Assigned Prosecutor
, Expert Witness - Prosecutor With Experience

Charging, Negotiating And Trying Cases 
• Declarations

• Probation Report/Recommendation
Statistics

• Best Practice: PC 745 Hearing Prosecutor Different

Than The Assigned Prosecutor

53 

54 

12/16/2020 

18 



55 

Exam le: Defense Attorne 

• Source: Alameda County DA

• 2S+ years after trial, D found out his lawyer was a
racist. Attorney called his defendants and African­
American court staff the n-word; once said an Asian
judge was a "f***ing J** who should remember Pearl
Harbor."

• 9th Circuit granted a new trial to the D, an African­
American, because his lawyer's racism deprived him
of a fair trial.

• Today, D could use habeas section of PC 745 for relief.

56 

Exam le: Juror 

• Source: Alameda County DA

• After trial, two jurors reported that another juror
made racially charged statements against D, who
was charged with sexually assaulting two teenagers.
The juror said, "Mexican men have a bravado that
makes them think they can do whatever they want
with women."

• U.S. Supreme Court remanded case to investigate
juror bias.

• Defendant could now make motion under PC 745.

57 

12/16/2020 
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Remedies: Post-Jud ment 

• 74S(e)(2)(A)

60 

, Wide Discretion
-,. Shall Vacate Conviction & Sentence 
,. Shall Find Conviction Legally Invalid 
,. May Order A New Trial Or 
-,. Modify The Sentence 

❖ Cannot Impose A New Sentence Greater Than That
Previously Imposed

, Not Eligible For The Death Penalty 

12/16/2020 
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PC 1473: Habeas Cor us 

• Provides post-conviction remedies for l!!. custody D

•AB 2542 added subsection (f) to the habeas law:

62 

, A writ of habeas corpus may now be prosecuted

upon a PC 74S(a) violation if judgment was 

entered on or after 1/1/2021. 

❖ Allows for amending existing petitions

❖ Not considered successive or abusive

❖ Counsel shall be appointed

❖ Video appearance permitted

PC 1473. 7: Habeas Cor us 
• Provides post conviction remedies for out of custody
defendants

•AB 2542 added subsection (a)(3):

63 

-, A defendant can now file a motion to vacate a
conviction or sentence for a PC 745(a) violation 
even after the defendant is released from actual 
or constructive custody. 

12/16/2020 
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66 

The Role of Data 

Chuck Hughes 
Ventura County 

The Role of Data - PC 745(a)(3}&(4) 

• Disparate charge, conviction, or sentence based on RENO 

• Two questions: 

• Is O bcinr. trt>ated ,ignific;intly wor�c th<in similar others? 

• Does thf! datc1 show D''> RENO rc_•cc,ivco; more severe treatment? 

• Goal - Data from which accurate conclusions can be drawn 

Developing a Data Strategy 

• Every county is different 

• Challenges to con�idcr: 
• Quc11ificatton to collect, an.::ilyze d;1t;:i - Statistici,rn? 

• Avail,ible d.ita & resource<, 

• Quality of data 

· Definitions/ tcrminolor,y 

• Complexity ot factors to analyz(l 

· Tinicframc for dat;1 

12/16/2020 
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1. Determine Data Availability

• Case management system

• Case files 

• Other agencies' data to which you have access 
• Law enforcement 
• Probation 
• Jail 

• Courts 

• Other agencies' data they will give you 

67 

Data Availability - Key Factors 

• D's race • Weapons (by type) 

• V's race • Injuries (by severity}

• Rcq ucstcd charges • Gangs

• Filed charges • Other enhancements 

• Convicted charges • Probation/parole status 

• Sentences • Other pendinr, cases

• Priors • Age (18-29; 30-54; 55+) 

68 

2. Decide Initial Approach

• It's not entirely up to you 

• Involve your PDO, bench? 

• Data alone or with case file analysis 

• Broad vs. narrow compari!,ons 

• All 211 cases, broken down by race 

• All 211 cases, broken down by race, other listed factors 

69 
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2. Decide Initial Approach

• Timeframe for analysis - compue apples to apples 

• Plus or minus 6 months from charge, conviction, sentence? 

• If too lone or short, won't account for 

• Changes in law {e.g. 667.S(b), GG7{a) priors; misdemeanors) 
• Changes to DA administrations 
• COVID 
• New programs 
• Statistical s,ignific<lnce 

70 

3. Collect Data

·Run/ collect sample data? 

• Broad and narrow comp;Irison 

• Varied timcframcs 

• How long docs it take? 

71 

4. Analyze the Data

• Qualified analyst 

• Samp!e sizes, Jver�gcs, ranees, curves, std. dcvi:itions, factors 

• Bro.1d vs. n;irrow comparison 

• All 211 cases, broken down by race 

• All 211 cases, broken down by race, other listed factors 

• What if therf! are faci�I discrC'p,1ncics? 

• FeasibiHty of further case file analysis? 

72 
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74 

75 

5. Discovery

• Format 

• Databases, spreadsheets, proprietary softwJre, etc. 
• Aggregates 

• Privileges apply 

• Privacy concerns 

• Your interpretation 

•Timing 

Overcharge Claims under 745(a}(3) 

• Common discretion scenarios 

• Wobblers 

•DUI/ Wet (if applicable! 

• 211 / 487(c) - Especially Estes 

• 459 1" / 2"" 

• Murder degree 
• Possession for sales/ Sales/ Simple possession 

Overcharge Claims under 745(a)(3) 

• Compare charges at discretion.lry stages by race and factors 

• LE requested vs. diverted 
• LE requested vs. filed 

• Filed vs. convicted of same charge 

• Filed vs. convicted of lesser charge 

• Filed vs. dismissed 
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Sentencing Claims under 74S(a}(4) 

• Compare sentences imposed by race and factors 

• Compare sentences at different stages of the 
proceedings 

• Arraignment, pre-prelim, Info arraign., pre-trial, post­
trial 

• What is a sir,nificant difference? 

• Averages, ranges, etc. 

Future Data Collection Practices 

• Develop a tracking system for some/all of the above? 

• Document data items above, plus: 
• Washed out priors 
• Injuries not amounting to GBI 
• Gang related offenses 
• Other aggravating/ mitigating factors 
• Reasons for sentence increase/ decrease 

• Complexity can cause problems - GIGO 
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