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MATTHEW D. ROGERS
April 27, 2022

Ellen Leonida, Esq.

PRA Responses

Braunhagey & Borden, LLP
351 California Street, 10% Floor
San Francisco, CA 94104

RE: Public Records Act Request re: CPRA Request Dated July 23, 2021

Dear Ellen:
This letter serves to follow-up on the above-referenced California Public Records

Act Request and responds to your letter of July 23, 2021. This Office hereby offers the
following clarifying responses:

Page One, Batson-Wheeler training materials regarding jury selection, constitutional
requirements and handling of Batson-Wheeler claims:

The responsive documents are contained in Attachment “A.”

Page Two, Category One:

This Office has no records responsive to this request as set forth in sub-parts “a”
through “1.”

Page Two, Category Two:

This Office has no records responsive to this request as set forth in sub-parts “a”
and “‘b.’,

The responsive documents pertaining to sup-part “c” are contained in Attachment
6$B” and “C.”

The responsive documents pertaining to sub-part “d” are contained in Attachment
“D” and “E.”



Page Two. Category Two - Continued:

G 9

This Office has no records responsive to this request as set forth in sub-parts “e.

Page Three, Category Three:

662

This Office has no records responsive to this request as set forth in sub-parts “a
throug “ ”

Page Four, Category Four:

66 ”

This Office has no records responsive to this request as set forth in sub-parts “a
through “d.”

We believe that this letter and the attached documentation answer the
aforementioned CRPA. Please feel free to reach out to discuss further should the need
arise.

Best Regards,

i
atthew D. Rogers Ev

District Attorney
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Surviving Wheeler
A Live Demonstration

Cindy DeSilva

Deputy District Attorney
San Joaqguin County



WHEELER/BATSON:
A SUMMARY

By Oindy De Siiva
Deputy District Attomney
County of San Joaquin

Oecember 2019

What Is a “Wheeler/Batson” Objection
Based On?

» “Group Bias”": The presumption “that certain jurors
are biased merely because they are members of an
identifiable group distinguished on racial, religious,
ethnic, or similar grounds{.]”

- (People v. Wheeler (1978) 22 Cal.3d 258, 276.)

The Tripod and the Three-Part Inquiry m

e People v. Wlwoler(igwl 22 ® Prang 1 Opponent must
Cal.3d 2 make prima facie case that
totality of arcumstances
raises an ‘nference of
®» Batson v Mentucky (19861 disciminatory kick

418U 79 @ Prong 2 Burden shifts 10
proponent to gve permissitie
u Johnson v. Californfa (2005) reasons
545 U S 162 ® Prong 3 Triad Court decides

whether opponent has proven
discrd minatory purpose




Prong 1: What Makes a Good “Prima
Facie Case™?
®  Psope v. Scott {2015) 81 Cal.

The party has not engaged in

4™ 363, 384, |Ists the falowing significant questioning of those
“paryculardy rdevant® eidence: Jurors;
u That the "party haa struck most m Ole» member of the  dentified
or all of the members of the group: and
Jdontfied group™; @ Vis a member of the group of
& The *party has used 8 the majority of the remaining
dsproporyonate number of Jurors

strikes againat the group™; ® Se0 a0 P v Fuontes (1991} 54

Cal.3d 707 (but overtumed re
*suronglikaihood” languags)

Prong 1. Cognizable Groups

» UPDATED 2028 CCP 231,5/GC 11135: Race, color,
ancestry, national origin, ethnic group i dentification, religion,
sex, sexual orientation, medical condition, age, marital
status, mental disahility, physical disability, genetic
information (GC 12926)

w NOT People Newly Residing In the community (Adams v.
Superior Court (1974) 12 Cal.3d 55, 60)

w NOT “People of Color™ as a combined group (Peopfe v. Davis
(2009) 46 Cal.4™ 539, People v. Neuman (2009) 176
Cal.App.4™ 571)

Prong 2: Reasons, Comparative
Analysis, Statistics, Etc.

® Milter-Ei v. Dretke (2005) 545 U.S. 231:
- Statistics
- Disparate Questioning
- Comparative Analysis
- Notations on Post-Its
- Past DA's Office Practice
- Cumulative Weight of All-of-the-Above




Prong 3: “Sincere and Reasoned
Attempt”

® People v. Hall (1983) 35 Cal.3d 161, 167

® Third Prong Is a credibility determination

® It “demands of the tdal judge a sincere and reasoned
attempt to evaluata” the truthfulness of the proffered race-
neutral reason (/d. at 167)

Prong 3: “Demeanor” Reasons and How
They Figure Into Credibility

8 When otherwise belied by the record and demeanor notin
record, we tend to lose. (See, e.g , People v. Siiva (2001) 25
Cal.4™ 345; Snyder v. Loulsiana (2008) 552 U.S. 472

® When demeanor reason vague & non-sensical, we lose.
{See, e.g, Peopie v. Allen (2004) 115 Cal.App.4™ 542, 546}

® Whan demeanor notin record or not seen by judge but
nothing belies us, we can win. {See, e.£, People v. Reynoso
(2003) 31 Cal.4™ 903; Thaler v. Haynes {2010) 559 U.S.
43)

Mechanics of the Motion %’
® Consider Limine/Trial 8 D need not share same
Brief (See materials) dassification as kicked

juror{s} {Powers v. Ohio
(1991} 499 U.S. 400)

@ Reasons: NEVER ex
partel {See United States

s Best Practice: “Objection,
may we approach?”

® Headng outside jury's

presence v. Thompson (9% Cir.

@ Ether P or D can make 1987) 827 F.2d 1254,
motion (Georgia v. Davis v. Ayala {2015) 576
McCollum {1992) 505 4S. __, 135 S.Ct 2187)

U.S. 42)




Remedies at Voir Dire Level

= Tradiyonal Wheeler:
dismiss entire panel and
start over fresh

w Zasop: simply remanded
for TC to conduct 3-Part

inquiry, but specifically teft

open the possibility of
- Traditional Wheeler

- Re-seating offended
juror

,(2002) 27

» People v, Willls
Cal.4™ 811: if opponent

- Monetary sanctions

- Re-seat offended juror
(dicta)

- Give opponent extra
peremptodes [dicta)

Potential State Bar Reporting

AtTrial

u If monetarily sanctioned
$1000 or more:

a BP 6086.7(a)3): TC must
report you

® BP 6068(0)(3): You must
report yourself within 30
days

After Losing on Appeal

® If judgment reversed "in
whole orin part” b/c of
attormey misconduct

» BP 6086.7(a)(2). TC must
report you

@ BP 6068(0)7) You must
report yourself within 30
days

But...is Wheeler/Batson violation “attorney

misconduct”???

8 Retired SFDDA Serry Coleman thinks so!

» But...did a recent case in a different Wheeler context foreshadow
something?

= “We use the term ‘prosecutorial error’ rather than the attimes
misieading term ‘prosecutorial misconduct,’ because we are not
concerned with the p itor's culpable | state, but with
the lawfulness of the reasons given for exercising the peremptory
chiliensges.' {People v. Douglas (2018) 22 Cal.App.5* 1162, n.6
at 1176)

u Be on the safe side: report self until we know for sure.




Thank you!

Cindy De Silva

Deputy District Attorney
County of San Joaquin
cindy.desilva@s)cda.org
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Voir Dire

Picking a Murder Minded Jury

Britt Imes
Supervising Deputy DA
San Bernardino County

5/8/2017

PARTICIPANT
ADVISORY

OFFENSIVE CONTENT

The following presentation is not suitable for all ages.

The following presentation does not reflect the views or
opinions of the provider.

The foliowing presentation will contain offensive or
graphic language.

The presenter wiil be rude, offensive, humorless and
cynical.

Participant discretion is advised.

Voir Dire Basics

ot

Seriousness of charge
\

\

Issues raised by Def




Voir Dire Basics
® CCP §197: randomly selected panel

® CCP §203: All persons eligible
- Except, non US citizens, under 18, not CA
residents, not resident of county, felons,
insufficient language skills, serving as jurors,
subject of conservatorship
- Undue hardship

® CCP §204(b): undue hardship {see CRC2.1008)

54

Voir Dire Basics Cnt'd.

@ Defense questions first ?

® CCP §231(a): 10 preemptory challenges; 20
for life/death cases

® Co-Def’s 10 joint + 5 separate each

® CCP §231(d): People use peremptory first

Voir Dire Basics Cnt'd.
Challenges CCP§225

® To entire panel for cause
~ Prior to swearing of panel
- In writing with plain and distinct grounds
- Serve jury commissioner
® Challenge for cause for:
= General disqualification
- Actual bias
~ Implied bias
® Peremptory challenge




Voir Dire Basics Cnt'd.
Chailenges for Cause

e General Disqualification — CCP §§225(b)(1)(A) & 228

- "a want of any of the qualifications prescribed by this code
to render a person competent as a juror” (see CCP §203)

~ Incapacity to perform duties as a juror without prejudice

e Implied Bias ~ CCP§225(b}(1)(8)

- As, when the existence of the facts as ascertained, in
Jjudgment of law disqualifies the juror.

® Actual Bias — CCP§225(b)(1)(C)

- “The existence of a state of mind on the part of the juror
in reference to the case , or to any of the parties, which
will prevent the juror from acting with entire impartiality
and without prejudice to the substantial rights of any
party.”

5/8/2017

Voir Dire Basics Cnt'd.
CCP§ 229 Implied Bias

e Juror related within four degrees of
consanguinity to a party or witness

e Legal relationship to attomey, party or witness

e Previous jury relationship with same party or
offense

e Financial outcome — except as taxpayer

e Unqualified opinion as to merits

o Bias towards either party

e Action pending which would utitize same jury

e “Conscientious opinions” on death penalty

Voir Dire Basics Cnt'd.

® Court has broad discretion to control or
limit voir dire
® CCP §223: “shallbe conducted only in aid
of the exercise of challenges for cause”
~ Contrast civil cases CCP §222.5: “permit liberal
and probing examination calculated to
discovery bias or prejudice with regard to the
circumstances of the particular case”




Voir Dire Basics Cnt'd.

o Get them talking

® Be personable

® Always listen, write, observe

o Get them comfortable with you

e Get yourself comfortable with them
® Maintain professionalism

e Maintain seriousness of case

Stu's Vicez © 2007 %ee A8 Danos Dewsrved wens WA om
Z37:S
The Problem
With Juries
is tic 15 100 blue.
I'm voting for the
other guy.

Proper Questions

e Only in aid of the exercise of challenges for
cause. CCP §223; People v. Noguera (1992} 4
Cal.4th 599

— Prior to Prop 115 in 1990: Any question “reasonably
designed to assist in the intelligent exercise of
peremptory challenges” People v. Williams (1981)
29 Cal.3d 392

® “A reasonable inquiry into specific legal
prejudices” People v. Balderas (1985) 41 Cal.3d
144




Proper Questions

e Do you belong to any religious sect whose teachings
might interfere with the consideration of the case?
People v. Daily (1958) 157 Cal.App.2d 649

® Do you have any inherent belief based upon any
church’s teachings that might interfere with a fair
consideration of the case? Daily

e Do you belong to any political, religious, social ,
industrial, fraternal, law enforcement or other
organization whose beliefs or teachings would
prejudice you for or against either party to the case?
People v. Boyle (1937) 22 Cal.App.2d 143

5/8/2017

Proper Questions

® What is your occupation? People v. Boorman (1956}
142 Cal.App.2d 85

® May ask about a juror’s willingness to apply legaa
principles. Williams

o If you were faced with this charge, would you be willing
to be tried with jurors who had the same attitude
toward the charge and the defendant as you do now?
People v. Estorga (1928) 206 Cal. 81

Proper Questions

e Explanation of the law applicable to the case as a basis
for hypothetical questions to determine whether the
jurors would foliow the instructions of the court, and
to ascertain their state of mind on the issues
presented. People v. Wein (1958) 50 Cal.2d 383

® Ability to draw inferences from circumstantial
evidence. People v. Mendoza (2000} 24 Cal.4th 130




Proper Questions

o Will you follow the judge’s instructions? People v.
Modell (1956) 143 Cal.App.2d 724

o May ask about a juror’s willingness to apply legal
principies. Williams

e Willingness to consider death as a penalty.
People v. Fields (1983) 35 Cal.3d 329; Nogeura

5

Improper Questions

e What religion do you belong to? People v. Daily (1958)
157 Cal.App.2d 649

e Questions that seek to ascertain juror’s views on
death penalty in actual or hypothetical cases not
before him (i.e. Hitler) People v. Fields {1983) 35
Cal.3d 329

e Questions that attempts to indoctrinate the jury as to
the meaning or applicability of particular rules of taw

- Example: “Do you have any personal objection to a rule of
criminal jurisprudence which provides that those jurors
entertaining a reasonable doubt of the defendant’s guilt
should vote for acquittal?” People v. Parker (1965} 235
Cal.App.2d 86

The last words you really want to hear
during jury selection:
OBJECTION YOUR HONOR, |
WOULD LIKE TO MAKE A
BATSON MOTION




Batson v. Kentucky
[1986) 476 US 79

Batson Challenges
Practical Tips for Prong 1

e Make Defense articulate challenge
~ Which juror(s)
- Which cognizable group
® Make clear record of:
- All participants’ classification
- Panel composition
- Final jury composition

5/8/2017




Batson Challenges
Practical Tips for Prong 2

@ Use your reputation with court to
advantage

® Invite comparisons to other kicks or
defense kicks

@ Invite court to document its observations

@ Should insist on justifying kicks even if
court doesn’t think prima facie shown

Batson Challenges
Practical Tips for Prong 3

e Make court make express finding of NO
purposeful discrimination

® Make sure record is clear
e Maintain all jury lists and notes

Batson Challenges

Neutral Justifications
o Life experience o Sympathetic looks to D
® Inability to e Family members
understand arrested
® Prior hung jury o No eye contact with
® Hostile body language you
e Nervous ® Teachers are liberal

o Smiled at defendant @ Poor grooming

" @ Good rapport w/ Def  ® Non-responsive
atty. ® Better jurors coming

5/




Batson Challenges
Neutral Justifications

@ Distrust law
enforcement

e Age—youthisnot a
class

® Lack of seriousness
e Law Student

® Lack of ability to
understand legal
concepts

e Battered woman

e Anti-death penalty

o Limited education /
intetligence

e Translation—would not
follow

® Lives close to crime
scene

® Hunch/Gut feeling are
valid

® Resident atien

5/8/2017

Batson Challenges
Practical Tips

e Make your record with voir dire

~ Be thorough in questioning
e Take good notes on each juror

Body language
- Facial expresstons
- Attentiveness
- Age
- Specific issues

- Interaction with court, counsel and other jurors
- Dress and reading material

Batson Challenges

Practical Tips

® Be aware of comparative analysis
~ Side-by-side comparison of justifications
- Note unique factors that differentiate
o See Miller-el v. Dretke (2005) 545 US 231

- Relevant circumstantial evidence, but not
dispositive People v. Lomax (2010) 49 Cal.4™

530




Batson Challenges
Practical Tips

o Note racial/gender make up of panel?
- Specific numbers?
® Make record of nonverbal reasons
~ “There is more to human communication than mere
linguistic content. On appellate review, a voir dire
answer sits on 3 page of transcript. In the trial court,
however, advocates and trial judges watch and listen
as the answer is delivered. Myriad subtle nuances may
shape it, including attitude, attention, interest, body
language, facial expression and eye contact.” People v.
Lenix (2008) 44 Cal. 4t 602

What's Good for the
Goose

Is Good for the Gander

Batson Challenges

Offensive Use
e Don't be afraid to challenge defense tactics
~ Principles apply regardless of which party uses. P v, Willis (2002)
27 Cal.4'h 811
@ Establish solid prima facie showing
- Specific numbers challenged, in box, in venir
— Inconsistent questioning
Unequal questioning
— Historical facts
« Office
« Defense attorncy
® Use comparative analysis
e Use Miller-el v. Dretke {2005) 545 US 231 analysis to your
|__advantage




Objections to Voir Dire

e Does not go to cause or the use of a
peremptory challenge

e Attempts to indoctrinate jurors on the taw
® Asks jurors to prejudge the evidence
@ Tests jurors understanding of the law

e Attempt to prejudice juror for or against a
particular party or witness

5/8/2017

® Arguing the case or educating to particular
version of facts
— People v. Williams (1981) 29 Cal.3d 392
(overruled in part)
® Incorrect statement of the law
- People v. Tibbetts (1929) 102 Cal.App. 787

e Improper form

Picking a Murder
Minded Jury

® Use a questionnaire?

® Larger groups (12, 18, 24)?

® Case introduction? By whom?

® Show photos?

® Have others observe (Case agent!)

11



s/

Hot Topics

® Murder is different!

@ Dispel the CSI / Law & Order effect

o Circumstantial evidence

® Rat out the hangers

e Mental Defenses

e Standard of proof

o Knowledge of the system

@ Victim, Witness or Defendant specific issues
® Money question

Murder is Different!

® Deal with emotions

- Witnesses

- Spectator family members

— Their own
@ Deal with graphic pictures
@ Deal with graphic testimony
® Feeling job is harder only because of charge
o Greater consequences




[ Dispel the CSI/ Law & Order
Effect

LAWE,
ORDER

@ Fictional TV standards
@ Science or procedure doesn’t exist
o Evidence doesn’t exist in every case
o All questions not answered 24 minutes
o Courtroom theatrics
e Expectation will happen/be in this case
e Our victim won't be in next week’s episode

5/8/2017

Dispel Mystery of
Circumstantial Evidence

e More powerful than direct evidence

® Replaces thought bubbles

@ Actions speak louder than words

® Relies on common sense

@ Ability to draw reasonable conclusions

@ Use of analogy (heart beat, rain, cookie jar)
e Will they want more?

In most cases, a mistake in jury
selection will not lose your case for
you, unless you picked this schmuck:

Y
it will, however, almost
certainly hang it.

%)



Rat Out the Hanger

® Obligation of each juror to openly discuss the
evidence and the instructions

® Talk about duty to foflow law

o Willing and able to listen to each other, discuss
the evidence received during the trial, and work
together to reach a decision?

o [f at some point you realize either yourself or one
of your fellow jurors refuses to follow law, has a
bias, just can’t be fair, willing to notify the court.

~ Caution: People v, Engelman (2002) 28 Cal.4* 436
invalidating snitch jury instruction Calfic 17.41.1

5/¢

Mental Defenses

® Exposure to mental health or substance
abuse issues

® Believe it is an infallible science?

o Willingness to accept concept of
malingering

® Can be crazy and still have intent to kill

e Knowledge of “abuse excuse”

Knowledge of the System
® From TV or real life
@ Friends or family involved in:
~ Law enforcement
— Corrections
- Legal field
~ Victim, witness
- Charged, convicted
o Employed in corrections system

- Counselor, nurse, food service, vocational
training, religious services




5/8/2017

Standard of Proof

e Same for all crimes
@ Do they think should be higher
e Should 187 be different?

e Avoid talk about what standard is,
examples, metaphors, etc.

Victim / Witness Issues

® The undesirable victim
~ Drug dealer/user
- Gang member Not automaticaily
- Pedophile unbelievable.
Focus back on foliowing
the law dealing with

® Gang cases

- recantation A R
o Credibility issues evaluating -ewdence and
testimony
~ Priors
- Drug/alcohot use
Defendant Specific
e Sympathy Factors
- Age =
- Appearance Focus back on duty to |
- Gender be fair and impartial; |
- Relationship to Victim) ot to be influenced by
~ Status ' sympathy for or bias I
® Fear Factors | against
~ Gang member
- Killer
® Defenses

15




@ Status of victim
® Conduct not amounting to a defense
e Intangible factors

~ Credibility of wits/vics

- Likeability of parties/attys.

- “Social justice”

S/

Money Questions

© Wrap up voir dire with a powerful question

© Get them to commiit to being a good
murder minded juror

® Purpose is to seek the truth

@ |s there anything about you {personal
philosophy, political beliefs, religious
convictions, etc] that would prevent you
from {following the law, finding a
defendant guiity]?

Warning Signs

Indifference Loathing
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No Matter What...

o

LAUNCH ‘EM

| OGP B RT

Britt P. Imes
Supervising Deputy DA
San Bernardino County

760-552-6925
bimes@sbcda.org

17
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Jury Selection tn
Death Penalty
Cases

Proot beyond o
reasonable odoubt is proof
that leaves Yyou with an
ablding conviction that
the charge is true ...




A Juror’s jo/ﬂ in a trial
IS tp

It is appropriate to
educate jurors on:

1. Difficult legal concepts
(People v. Balderas (1985) 41 Cal.3d 144)

2. Hypotheticals to explain
difficult concepts

5/15/2020



5/15/2020

» Aider and Abettor

» Circumstantial Evidence

» Making Calculated
Decisions (length of time)

» Testifying Informants

» Self Defense
» Following the Law

3. Broad, general statements
agreeing to set aside one’s biases
are inadequate.

(“Can you be fair and judge the
evidence in an unbiased manner?”)

(People v. Williams (1981) 29 Cal.3d 392)




5/15/2020

4. Air out your dirty laundry!

(Don’t hide the weaknesses in your
case, i.e. witnesses with faulty
memories, testifying informants, jail-
house snitches, criminal backgrounds,
plea deals, etc.)

Main Goals of General Jury Selection
Establish Credibility

Listen More Than You Speak

Select Jurors who possess Intelligence, Common
Sense and an Appropriate Ego in relation to their
Intelligence and Common Sense




No matter how persuasive
you are, you're not going
to change a juror’s belief
system or biases in the few
minutes you have with
them. Attempting to do so
is a waste of time.

I.C.E.
Intelligence

Common Sense (Sophistication)

Ego

10
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Intelligence = Smart (Education/Training)

Common Sense = Life Experiences, Iogi(:al,
sophistication about life in general

Ego = Must bear a reasonable relationship to
intelligence and common sense

11

12
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You generally want Intelligent jurors
with a high degree of Common Sense

Ego is trickier - A highly intelligent
person can be expected to possess a
substantial ego ... Listen to your

juror’s responses

13

2-3-§=  Desirable
5-4-3=  Desirable
4-5-4=  Desirable
4-3-4=  Desirable
3-3-3=  Desirable

Undesirable
Undesirable
Undesirable
Undesirable
Undesirable

5/15/2020

14



Desirable = Flat or falling curve
With the E in proper balance
with I and C

Undesirable = Rising curve
identifies a juror whose E
exceeds his or her I and C

15

Whg Common SENSE
(Sophistication) is kLY :

An unsophisticated person can ve
msilg misled

16
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I - look for signs of intelligence - job,
schooling, position, life experiences, well-read,
travels ...

C - look for jurors with the ability to perceive,
understand and judge things shared by nearly
all people

E - is the juror’s self-importance warranted?

17

General

Specifics

redi

18
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Jury Questionnaires -

1. Get the judge to give you the random list

2. Request not to re-randomize the list every time changes occur
like removing jurors for cause or stips

3. Use Questionnaires to set up the juror selection table

4. Grading your jurors

5. Prediction table helps in selection of death qualified jurors and
allows you to see how defense will stack their favorable jurors.

19

JUROR NUMBER

JUROR NAME (Last, First ~ please print)

THE PEOPLE OF THE STATE OF CALIFORNIA, CASE NO. RIF 104023
Plaintiff,
V.

JEFFREE BUETTNER and GLEN JONES,
Defendant.

JUROR QUESTIONNATRE

You have been swom as a prospective yuror in this case and are instructed by the court to answer
this questionnaire, You must fill out the questionnaire with no assistance from any other person.
Please write legibly and use s BLACK INK PEN to answer the questions.

You must sign your questionnaire at the bottom of this page. Your answers will have the weight
of a statement given to the court under PENALTY OF PERJURY.

20
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V, Burton

o 52 year old Filipino male
o_3 female daughters 24-26
e BAin Theology

®_Has criminal justice background
o Medicat Board Investigator
o 0 jury duty
o Works with law enforcement and AG
o _#56 Drugs - others at fault
e #8779 onDP
e 586/87 Yeson DU and VI

22
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T, Lynette

e 63 year old white female
e 2 adult children
e BA in Foreign L anguage ' MA Admin

Lﬁummnmn coach / Alternative Schools

© Rush Limb Limbaugh / Hugh Hewitt
o_Juror in 664/187 - verdict

427 Victim of ID theft

e £51 Doesn'’t like gangs

o £56 Drugs — Environment + Personal

Choice

e SonDP

o 86 87Would consider DU and VI

23

S, Divina

o 46 year old Filipino female
o 2] and 18 year old daughters / son 17
¢ _CSU DH - no degree accounting
o_Supenvisor payroll staff
o_Juror on DUI ~ verdict
_EL Drugs - Environment
¢ #77-30onDP
o 580 “don’t want to have to decide

someone’s fate”
o £86/87 Yes on DU/ Maybe on VI

2-2-2

24
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31 Kevnoids, Kevin J=0-% AT
32 | Hwang, Hyun 3-4.3 B-
33 | Hersev. Yonice 5-5-3 A
35 | Ppllnitz, Tanya 3-4-4 A
37 | Sivan Soma 5-5-4 Ax
38 | Young, Ian 4-4-3 A
39 [ Yielma Dauvid A
41 | Datis, Donald A
42 | Green, Nina A
Nasse, Rebecca
Martinez, Katy
Ar
Perez. Denise
49 | Herrera, Steve
52 | Berry. Kathleen B+
35 | Munoz, Christopher 3-4-3 B+
36 | Eepando. Leonardo 3-3-4 Ar
26

5/15/2020

13



Main Goals of Selecting a Death Qualified Jury

Excusing all non-death qualified jurors

Removing jurors for cause - death is not an option for them
as a verdict - cannot set aside their strong beliefs
temporarily

Expose juror’s bias toward life without parole

A death qualified juror is usually a guilt qualified juror

27

Jury Selection — Witherspoon/Witt

Error requires automatic penalty phase reversal: “[T]he

erroneous excusal of a prospective juror for cause based on that
person’s views concerning the death penalty automatically
compels the reversal of the penalty phase without any inquiry as
to whether the error actually prejudiced defendant’s penalty
determination. (People v. Buenrostro (2018) 6 Cal.sth 367, 417-
418, citing Gray v. Mississippi (1987) 481 U.S. 648, 659-667.)
Does not compel reversal of guilt phase verdict. (People v. Tate
(2010) 49 Cal.4th 635, 666-667.)

28
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Jury Selection — Witherspoon/Witt
Witherspoon/Witt standard:

Cannot systematically remove all potential jurors who are morally
opposed to the death penalty. “{A] man who opposes the death
penalty, no less than one who favors it, can make the discretionary
judgment entrusted to him by the State and can thus obey the oath he
takes as a juror. (Witherspoon v. Illinois (1968) 391 U.S. 510, 519-520.)

Proper Standard = juror’s views would “prevent or substantially
impair the performance of his duties as a juror in accordance with his
instructions and his oath.” (Wainwright v. Witt (1985) 469 U.S. 412, 414,

424.)

29

Jury Selection — Witherspoon/Witt

Inquiry Must be Sufficient: “Before granting a challenge for
cause, the ‘court must have sufficient information regarding the
prospective juror’s state of mind to permit a reliable
determination as to whether the juror’s views would “ ‘prevent or
substantially impair’ 7’ performance as a capital juror. [Citation.]
Trial courts must therefore make ‘a conscientious attempt to
determine a prospective juror’s views regarding capital
punishment to ensure that any juror excused from jury service
meets the constitutional standard. ” (People v. Buenrostro (2018)
6 Cal.sth 367, 412.)

30
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Jury Selection — Witherspoon/Witt

Can base dismissal for cause on questionnaire, BUT be careful. Juror
must make clear that he or she is unwilling to set aside beliefs and

follow the law.

“[A] prospective juror may be discharged for cause solely on the basis of
written questionnaire responses only if it is ‘clear’ from those responses that
the juror is unable or unwilling to temporarily set aside the juror’s beliefs and
follow the law. [Citations.] Where a prospective juror’s written responses
are ambiguous with respect to the individual’s willingness or ability to follow
the court’s instructions in a potential penalty phase, the record does not
support a challenge for cause.” (People v. Buenrostro (2018) 6 Cal.5th 367,
412-413; see also People v. Wilson (2008) 44 Cal. 4th 758, 786.)

31

The jury determines the penalty by wertghing Tactors m aggravation and mitigation, which will be
defined at the appropriate time. There is a wide spectrum of possible evidence that you may be
asked to consider if this case should go into a penalty phase. We cannot, of course, tell you now
what that evidence will be. Nor, can you be expected to tell us the weight, if any, that you might
give particular evidence.

66. On a scalc of 1-10, with 10 being strongly in favor of the dcath penalty, 5 having no
opinion, and | being strongly against the death penalty, how would you rate yourself?
(Circle a number)
strongly against no opinion strongly in favor
1 @ 3 4 s 6 1 & 9 10

67. Is :}:ru a panicular reason why you feel as you do about the death penalty?
Yes -
If yes, plcase cxplam DN f\' \-ﬁc.h'\oqu b, ka\ \’NCY‘&'A 10D or 0 Comyickan S

A 1f L no
o cwd’ Bl & bw.k
68. you are against the death penalty, would you automatically vote for life without parole
wuhoul regard 19 any of the evidence that might be presentcd in this case?
Ycs

e v__No . 5
Please explain: evrduna dudades

W\%‘d&télm -

32
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73.

It is important that you have the ability to approach this case with an open mind and a
willingness to fairly consider whatever evidence is presented as opposed to having such
strongly held opinions that you would be unable to fairly consider all the evidence
presented during the possible penalty phase. There are no circumstances under which the
court instructs a jury that they must return a verdict of death. No matter what the evidence
shows, the jury is always given the option in a penalty phase of choosing life in prison
without the possibility of parole.

Assuming the defendant was convicted of intentional murder and the special circumstances
of lying in wait, murdering a witness, intentional murder while engaged in the commission
of a kidnapping and killing for a gang purpose, would you:

4. No matter what the evidence was, ALWAYS vote for the death penalty.

b. __ No matter what the evidence was, ALWAYS vote for lifc in prison without
possibility of parole.

c._ I would consider al] of the evidence and the jury instructions as provided by the
court and impose the penalty [ personally feel is appropriate.

33

78.

9.

If the trial reached a penalty phase, would you be willing to consider evidence relating to
the defendant’s upbringing, family background, experiences, etc. in determining whether to
impose the death penalty or life in prison without the possibility of parole?

Please explain: ___%(_1 M_m’aﬂ'ﬁé of ﬂxa uobﬁ'\/v“‘l !mbw»l Q«)‘Q‘YW

M}fm_‘m‘s oaa_mdmlu Cthoie b walg tvavvm maley “Heir
Qm;.%m&_mbd_mi_ﬂmmm result .

If the trial reached a penalty phase, would you be willing to consider how this crime has
affected the victim’s relatives/friends (victim impact evidence) i in determining whether to
impose the death penalty or life in prison without the p0851b1hty of parole?

Please.ex lain: 1 wo.Jd CdﬂS«dﬂ it b‘f I {,l { fM are Gllfbk"‘fd
P by iy 04 wahl efg# il e ca

Stumg !

34
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Hypothetical Question at Heart of Issue

Before I ask you the next set of questions, I need you to search your conscience,
your religious beliefs, your moral beliefs, your intellect and consider whether
based on what you've been asked here today, based on the questionnaire you've
filled out, taking into account what you’ve heard and seen here in court, do you
believe that you can take part in our system of justice that outlines a process that
may result in the death of a real live human being? This is not just a legal exercise
- you must believe that whatever sentence you decide to render at the end will be
carried out - death or LWOP.

35

Hypothetical Questions at Heart of Issue

Assume that you have found a defendant guilty of murder and the special
circumstances found true beyond a reasonable doubt. You then proceed to the
penalty phase and after a careful and thoughtful deliberation you, individually,
believe that the aggravating factors and circumstances so substantially outweigh
the mitigating factors and circumstances such that the death penalty is an
appropriate punishment. Can you vote to put a person to death?

Can you participate in a process that may result in taking the life of a human
being?

Is the death penalty a reasonable option for you if selected as a juror? Conversely,
is life without parole a reasonable option for you as a punishment if you find that
the aggravating factors and circumstances do not so substantially outweigh the
mitigating factors and circumstances?

36
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Please refer to video titled,
“James Jordan” at this time.

37

COUESELONS?

38
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Attachment “D”



12/16/2020

Answering the Call:
Avoiding Bias in Prosecution
THE CALIFORNIA RACIAL JUSTICE ACT

Sherry Thompson-Taylor, Sophia Roach, Thienvu Ho & Chuck Hughes

CALLD8RNIA
InCIRIC T
A1LTURNY Y
AN TANON

How did we get here?

AB 2542 — Legislative Digest

* Would prohibit the state trom seeking a crismaal cenviction or sentence arn
the basis of race, o g 3nal onipin (R

MWould aliovs a habeas corpus to be prosecuted

Vauld require th fendant to appear at the evidentiary h iy by video

id per d dedendant to tile 4 mot efuesimg re of all
evidence s it 1o a potentigl vielation that is in the possession or
control of ther prosecutor

= Would require the court upon o ¢, of good wause to order those
1:2COFAS 1elpased

Viauld suthoerize ¢ court to impose remedies.




12/16/2020

The Legislature Finds

United States v. Shah
768 Fed. Appx. 637

Courts sanctivmng 1acism in crimingl hials

» Dulendant wwas a psychiotiist, Faled 1o pay ledesal taxes 1in 2006/2007.

As gudit closed Det. staited to otter trea mdical case, free wrescriptions,
poteni'al jobs for (RS

Agent declined. Reported ofiers to inupector Genenl

Del was determined 1o Owe $410K 1 Dack taxes Cel again ofiered money
and employment o educe of eliminaton hack

+ Sting operation Def. arreed ro yree Agent 538,000 to eiminate the deb.
+ Detodrcted

United States v. Shah
768 Fed. Appx. 637

Courts sanctioning racismy I <rimingl trisis

= Detendant ultinately raised the defense of entrapment
* DA must prowe vithur defengant 34 PREDISPOSED of aot INDUCED
* To defeat the detense of entrapment DA offered testiimany ot first IRS
Agent assigned o the case. Agent Raghaven

« Agent Raghaven is native to India

- Def, madu several comments including
« Both being trom India
s Beng "hrother & s
* "Mahe this i & go o




United States v. Shah
768 Fed. Appx. 637

United States v. Shah
768 Fed. Appx. 637

* Helding: government did not commit steuctural error in cliciting
allegedly racist testimony from vatness,

+ Raghaven's testimony was NOT in the same category of testimony
that a criminal detendant 1s predisposed to commit violence because
of ace.

- But Legislative History reflects: Current legal precedent results in
COWts sanctioning racismn ceumindl teials.

United States v. Shah
768 Fed. Appx. 637

= lukeaway: If this case s cited by defense counsel in your cos
point out of the gate is that the representation in the legisl
history is

s Misleading,

» Miskradirg,

= Misrap:esented,

Aqnisperescted,

* is ditterent than the actual finding ot the court.

Coungs 1 Lepgishaty 1]
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Mayfield v. Woadford
270 F.3d 915

Exsting Precedent provides saurse fora ¢
hachors racal animus,

yhcld hod univttered access to a friend's cor (W
Water taok off and the car was repussessed.

fes. Pope, a neighbor. boupht the cac for her son Bryson.

friends v
Hd pled guilty.
cld was told vt would §
:1d FTA'd at PHS.

Mayfield v. Woodford
270 F.3d 915

Detendant v:hose attorneyharbars racial animus

» Two monthsflater Mayficld over hears Mrs: Pope talking to  friend
Jotin Mareno, about Mayfield
Maviield doesn’t like what he: hears & tells a friend, “he’s gaing to
show th
rayheld ges a anotgun, chmbs in her window and cenfronts Mrs
Pope & Moreno
They argue for 1520 minutes, she stands to hight a agaratte and he
shoots her and then kllls Moreno because he was awitness

Maytield teils trlend, he dida't medan to do i, it was an scaident

Mayfield' v. Woodford
270 F3d 815

Detendalst «205¢ atiorney harbors racial dnpmus.

* Mayneld lpaves faend’s house returns to Pope house, 1eplaces screen
window. Drags bodies of Mrs. Pope and Moceno ouisitle 10 3 starege
closet, washos the blo

He then wanted for Byron 1o come home. Contrents Byron. During the
arguinent ong of Byren’s (riend drives up and intervenes,

By ron geasn’t adle to get inla the house so be lettvath his fnend
May ficld weos arrdsted The aest dayv, costessed ao 1 reehdcted the crme

After 3 days in nal, the jury conzicted him n 2 % hours and recomume ndad
dealh

12/16/2020




Mayfield v. Woodfo
270 F.3d 915

Betendant whose altorney harbors racial an:mus.

* Detendant asserted an ineltective assistance of cotinsel due to &
confhict of intesest arising out of detense counsel’s racial prefudice.

= Defendant submitied sia declarations,

* None of the declarations alleged that defense counsel used racial
epithets deseribed by the defendant or that the alleged peejudice
affected his vepresentation of the andant.

= In order o estabhsh 1AC resulting from a COI, the defendant must

ow an actual COI adversely affected his lawyer’s perfarmance.

Mayfield v. Woodford
270 F.3d 915

« Def counsel’s daughter his contempt tor his family was pecendes only by
hils conternpt for people of other races and ethre groups

= e uied such erms as nt scheiartze, jig, jungle Bunmes, trigger the
n****r, shoot the coon to the maon.

- His secretary stated he constantly referred to clients, secretary, and a
feliow laveyer as n”™ (o

* “Because his client was black he did not trust him and did (10t cate what
happened to i

+ "Aunother blick client deserye to tey”

* Cose WS 10versy IAC i the penalty phase ;
nvesialion und preipaczhon,

Mayfield v. Woodford
270 F.3d 915

« Takeaway: The court finds that daf counsed’s personal animus against
Alrican-Americans is not sutficient to prave 1AC.

+ Legislature is saying, come on nowy.
+ If this is your detense attorney, you can make the same arguments.
bu you'd be straining your own credibi

Courts: 1 Legisiature: 1
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People v. Williams
56 Cal.4% 630

Appeflate courts mus
comiments dunn

L Jurors

¢ some of theimn marked that |

nich he rated the
/e juroer S riny questinhs be posed
h e of a refuct

rnpose the death penalty,

People v. Williams
56 Cal.4t 630

allate courts must defar to culings ot Jodges wiho make racially
biascd comments duing jusy selection.
e Toe prosecuiar s general irnpression fram their answvers w
SPITE OF WHAT THEY SAID, they wouldn't have the adiity 10 impo*
when it actually came down to it
* AL this point, theee were 40 prospective jurors called to the boa
were lilack and the prosecinor gisrssed three (il of who
women).

+ The court demed the Batson/Yeheeler motion

People v. Williams
56 Cal.4t% 630

Appellate courts must deter to rulings of Judges vibo mmake acially brased
comments dueing gury suelection
At fowr auit of the <ix Afrlcan-Amencins called o
ed and ol four vie QMen

v The prow Led the purors Js ambivalent, swiinch was dising v
bucatae hie usuaity didd not wpte unything nert 1o the name

> Trial court said that she indicated she was willing 10 mpose the death
fenas

« Prasecutar riephed that is ing@ession fixd ot mel 4 10h ot whit
e mard byt hovs | iead what she vas saying fram okserting hee dietneanor
snd Lthe Wov she answered the quesuens

+ Tnial court denfed the motion

12/16/2020




People v. Williams
56 Cal.4'" 630

merican prospective jurors had hee
hatlengied

* The prosecutor had a i P the subsequently kiched a black
jurar,

* Prosecutor said. v d my notes and rated her reluctant to impose
the death penalty. Not 2ed ¢ ansveurs, but fier dernsanor
and the tashion in vy INSCra m. St weould not be able 1o
1IMpose the diath

* The court demed the msotion. Couit had stopped taking notes, but
accoptid prosecutur’s ceplanation

People v. Williams
56 Cal.4™" 630

Appellate courts must deter to rulinges of judges who mahe racially

biased comments disi jury select

= Defense counse 1 the: numbers speab for themselves

e Trob court saids In iy ather death penalty cases Fhave taund thaet the
black womean aze very reluctant to impose the death penalty, they
find 1t very difficuit no mattes 5 1 ain just making a little pomt
| just wanted to tell you servauon that | have scen this before
and | canundertand ; That's vify. Bt | am oot making mv roling
hased on that

* The final composition of the Jury was seven es and five blacks,
faur of which were men and ane woman

Peapie v. Williams
56 Cal.4% 630

Holding
drent reluctance 1o impose death panaity was valid noutia
seas0il for stciking Afncan-Amencan temale prospective jurors.
: The court maw allow ;cu to kck jusors based on ;o
04 Ot deincaner and the way someone answers questions
ature 18 sayin 2 on appearances, this doeut|’t look good

* The Legislatur G e viTh sppellate caurt
becuuse st $anction the trial court and i tura the trinl courts
acceprance of the prosecutoc’s icks

Courts: 1 Legislature: 2
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Duncan v. Ornoski
286 Fed. Appx. 361

Prosecutor’s closing argument:

(Y]ow have scen the defendant sitti ere in @ suit, and in the
sanitized area of a courtroom 3 have jurors, court seporters,
in the dudience. You have a by who is armed. Sometimes we
sight of what it must have been like at & little after midnight

People v. Buncan, 53 C 355,976, 310 P.2d 131, 142 (1991)

Duncan v. Ornoski
286 Fed. Appx. 361

You have friends come in from out ot town. Ang 50 ane of the things
you do with them, you take them to the Sun Dicgo Zoo. And

walk along with your friends, theze high steel bars and moats, vou fook
back there; there are large striped animals lolling in the sun, fooki

like kittens. And this little brass plague up here says, ‘Bengal ti

you teil your friends that that's a Bengal tiger. Wro :
That's a Bengal tiger in captivity, behind bars, and is berng fed so much
meat every day,

Peaple v 53 Cal. 3 €, 8 d 131, 132 (1991)

Duncan v. Ornoski
286 Fed. Appx. 361

Howwever, if you and your triends ware on @ houseboat in Pakistan or
India, and the boat comes up to the shoreting in the evening; and you
get otf the boat; you're vealking along; and you push a big paim trond
aside; and there you see a huge striped animal with blazing eves, with
cubs, that's a Bengal tiger. And that's 9 Bengal tiger in its natural
nabitat.

People v. Duncan, 53 Cal. 3d 955, 976, 810 P.2d 131, 142 {(1991)

12/16/2020




Duncan v. Ornoski
286 Fed. Appx. 361

..t you were there that mght, you wouldn't see the detendans in his
suit, the way you have sean bim in this trial. You would see him with &
buicher kmife, out to get maoney. You woula be seeing ium in a very
natural habitat.

Duncan v. Ornoski
286 Fed. Appx. 361

= We find no impropriety in the argument.

* The piosecutar was attematin Y ¥ nont J;
I e misled by

structured and controlled cirrum
arguncr

Detendaat's complaint that the Bengal tiger arpument was a thindy vei
racist allusion does not vath: y. Likening a vicious muideier to a
wild animial daes not invoke

Duncan v. Ornoski
286 Fed. Appx. 361

fakeaviay. {in 1991) Courts may sanction this fanguage, SO 1t may not

be prosecutorial misconduct.

= But that’s the point the legislature is making — Court’s shouldn't alows
this language.

+ Find olher wiys to describe the detendant and the came, because it
you use this language nove, you stand a1 chance of being accused ot
using race 10 ohrain & cohviciion

Courts; 1 Legisiature: 3

12/16/2020
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McCleskey v. Kemp
481 US 279

* The Rawal Justice Act uses this casce as 1ts foundation

* 1987 casa out of Geargia

» Ablack man convicied of armed robbery and murder of 3 white palice
ofhicer vas convicted of trial and the jury recommended the death penalty

Holding

» Baldus Study candusion black detendar tims have
the greatest kelihaod ot receving the doath penalty

+ The pptiian must prove that the decision maker in his cage acted vath
discriminatory purpose.

+ Petitioner offered no wvicence specific to his owa case that raciz)
cansiderations piaved o partan fus sentence.

McCleskey v. Kemp

How do we answer the call for
Racial Justice?

10
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The Racial Justice Act

« PC 745(a) The state shall not seck tain a criminal
conviction or seek, obtain, or impose a sentence on the
basis of race, ethnicity. aor national origin

+ Creates new code sections repulating language and conduct
of judges. attorneys, officers, experts & jurors

* Providos new discovery and hearing nights

* Creates mandatory remedies for conduct and language
violattons as well as disparate outcomes based on RENO

+ Effective lanuary 1, 2021 for all prejudgment cases.
CAVEAT AB 3070

Penal Code Section 7

The judge, an attorney, officer, expert witness ar juror in the case exhibited
bias or animus toward D due to their RACE, ETHNICITY or NATIONAL GRIGIN

> Biasi Imphioit and Explicst

« Legistative findings discuss bias in judinal conteat

< Williams, Shah & Duncan (facts vs, interpretations)
< tmplicit bias may be unintentional and unconscious but still requrees remedy
* Animus

« Legislat|ve findings discuss unimus in eatrajudicidl contextimpacting trial conduct
* Mayfield
= Can be isolated mudent: “Some toxins deadly in small doses™
* Applies to g limited group of actors IN THE CASE
- Based un actusl RENO of D according to statutosy 1enpua

Penal Code Section 745(a)(2) Violation

Judge, attorney, officer, expert witness or juror in the case
uses racially discriminatory language about D's RENQ

Explicitly or implicitly appeals to raciai bias
Racially charged or coded language
Language that compares the defendant to an animal

Language that references the defendant’s physical appearance,
culture, cthnicity, or national origin

Exceptions
Relevant, racially neutral and unbiased physical description
Language used by another that is relevant to the case

11



PROHIBITED LANGUAGE

Racially charged or coded language:
Super Predator, Thue, Urban, Ghetto, Hood Rat, Welfan: Queen,

Spade, Gypped, Svengali, Shyster, Machao, Hiegal, Hbegal Immgrant®

Animals, animat attributes:
Gaonlla Pimp, Bottam Bitch, Cayote, Snahe, Purk of dogs, cte...
Hunt, Pack, Prey Predator
8 , Savage, Feral

Us-them-they language

Descriptars demeaning entire communities

Pro Tip: Learn 1o use PEOPLE FIRST language
{Person wath a conviction vs Felon)

Questions we need to ponder
+ \WWhat styhsiic changes can | make to conhist »ias?
= What s a racnally neutral deser kion?
- How do we accurately deser be refevant subcuttures wehile being
mindful of the systesmc impact of our words?
« How do we cull non-essentiaf information that couid lead ta
violations?

LE will need instruction

$ sthle for ¢ocucenting Aslaa

105p0NsIbIe 101 ducumentmg 4 gangs m the oty

hottam tekiis 3 n: tar tor cither (o
duscnlech herselt as 3 bottom biich, shiv was retesing to her 1ole av a
0F OthILY wOMEN IR0 Pray on
< Stip uonecesaary reterences to RENO from seacch warronts,
nony to avord allegations ot systematic p
moviny, fo

Penal Code Section 745(a})(3-5)

VIOLATION OCCURS WHEN A COMPARISON TO SIMILARLY SITUATED
DEFENDANTS IN THE SAME COUNTY SHOWS DEFENDANT WAS:
Charged or convicted of 2 ot serious offense thau others of different RENO'S
and datd shows prosecutors sech or obtain more serious offrases tor dufendants
with same RENO

Black D' chaiged vath sale while other RENG D's charged with possession
ot s wne quantity of narcotics

Sentenced to 3 longer/more severe penalty than others ot different RENO'S and

daty showss prosucutors seek or abtisin ton(icr/maere severe «entences far
tendanty with same RENO.

Latinx ©'s senteaced to 25 bie for single wietm murdees while other RENO
0's charged vHth single vietim murders ieceive determinate terms.
sentenced to 3 [on evere penalty tor o victim of a speaatic RENO and
datd shaws prosecutors seek of obtain longer/mare tevere sentences n othee
victims af the \ame RENOQ

D's who tXv] ¢ sentenced to prison while 0°s wha rapn othee
RENO VS are sentenced to probation

12/16/2020
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. Superion 11 Cal 354 Materiality « reasoaable belicef in

® furguia v. Municipal Ct. 5} 15 Cal 3d 297: Pagteriohity {FN 16. Proof of
cuistence not required)
* Wairick v. Supesso: Ce. [2005) 35 Cal 3th 1011: Plausible justieation (Not o
; could or mv have occutred. Refatively relaxed standord instees
production of potentially relevient evidence)

* US v, Schiers [2018) 906 F.3d 848: More than mere speculation, scope relates to
rehablity/strength of showing
* People v Johason 12019) 222 Cal App 4™ 486; Sufficicat showing supports

reasonabte betiet coaduct occurred:
ok, Inc, v_Sup ¢ Court (San Divpo} (2020) 10 Cal,_Sth 329: Multi-factorial

analysis of spealicity, wvaillabibty, materiality, privscy, burden, delay and
Justitication

PC 745(b) & {c)
Pre-Judgment Motion for Hearing

* Miotion must be filed in court of competent jurisdicti
+ Motion must allege a violation of PC 7-45(a).
* Defendant has burden of establishing a prima facie case:
« Credible facts must establish substantial |ikelibood that b violation
occurred.
R RTNG BTG thess rnore hihely the
endant m the burden, the court MUST ho hearing to
determine if a violation of PC 745(a) has cceurred.
FILLABLE MOTION IN ONLINE MATERIALS
THANK YOU TO DDA Alissa Kubochi in Sacramento for rollaboration!

12/16/2020
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Hearings, Post-Judgment Procedure & Remedies

hienvu Ho
Sacramento County

PC 745 Hearing

Statistical Evidence
Aggregate Data

Expert Testimony
Sworn Witnesses

Court Expert

12/16/2020
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PC 745 Hearing[
Statistical Evidence
Aggregate Data
Expert Testimony
Sworn Witnesses

Court Expert

PC 745 Hearing|
Statistical Evidence
Aggregate Data
Expert Testimony
Sworn Witnesses

Court Expert

'PC 745 Hearing|
Statistical Evidence
Aggregate Data
Expert Testimony
Sworn Witnesses

Court Expert

Rules of Evidence Apply:

2229

Burden of Proof;
Defense must prove by
a preponderance

County Specific:
PC 745(a)(3)

Court:
- Make findings
- Appellate Review

Litigating the Hearing:

*  Turn the tide

* Scrutinize the Stats
Small sample size
Data dredging
Confusing
correlation for
causation
Apples vs. Oranges

12/16/2020
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Data Dredging/Data Fishin

* The misuse of data analysis to find patterns
that are then presented as statistically
significant

* More data & more variables can result in
more false positives

« Testing multiple hypotheses/theories using
the same data set can cause false positives

ample: Testing Hypotheses

» Flip a coin 5 times
* Theory:
~ “Tails Never Fails”
~ The coin is bias
~ To test this theory you
cannot rely on just those 5
flips, you need more data

I Correlation is NOT Causation |

When statistics show a corretation between A & B,
there are usually 6 possibilities:

1. A causes B

2.B causes A

3. A & B both partly cause each other

4. A & B are both caused by a third factor, C

5. Bis caused by C, which is correlated to A

6. The correlation was due purely to chance

12/16/2020
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Correlation is

Example:

« The number of people who buy ice cream at the
beach correlates/relates to the number of
people who drown at the beach.

Does ice cream cause drowning?

Of course not, both ice cream and drowning are
related to a third factor: the number of people at
the beach.

Disparity is demonstrated when statistical evidence or
aggregate data demonstrate a significant difference in
seeking ar obtaining convictions or in imposing
sentences comparing individuals who have committed
similar offenses and are similarly situated, and the
prosecution cannot establish race-neutral reasons for

the disparity.

Race Neutral Factors

v’ Mitigating & Aggravating Factors (Rules 4.421 & 4.423)
v Criminal History

v Strikes

v’ Prison

v Felony vs. Misdemeanor

v Recent vs. Stale

v Probation vs. Parole vs. None

v Concurrent Cases
v Injuries

v" GBlvs. Other vs. None

12/16/2020
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Race Neutral Factors

v Enhancements

v Gangs

v Crime Specific: sex, embezzlement, etc.
Y Victim

v None vs. One vs. Multiple

v" Vulnerable & Impact Statements
v Planning and Sophistication
v Principal vs. Aider/Abettor
v Age of Defendant
v’ Fact Specific

Rules of Evidence: 297

Testimony of Prosecutor(s)
~ Assigned Prasecutor
~» Expert Witness - Prosecutor With Experience

Charging, Negotiating And Trying Cases
Declarations
Probation Report/Recommendation
Statistics
Best Practice: PC 745 Hearing Prosecutor Different
Than The Assigned Prosecutor

PC 745 (e)(1): Remedies
Sustained Violations Before Judgment

The court shall impose a remedy specific to the
violtation found from the following list:

*Declare a mistrial, if requested the by the defendant
*Discharge the jury panel and empanel a new jury

*Dismiss enhancements, special circumstances, or
special allegations

*Reduce charges
*Ineligibility for death penalty

18



Post-Judgment
Litigation

Exambple: Defense Attorney
"
*Source: Alameda County DA
*25+ years after trial, D found out his lawyer was a
racist. Attorney called his defendants and African-
American court staff the n-word; once said an Asian
judge was a “f***ing i** who should remember Pearl
Harbor.”
*Qth Circuit granted a new trial to the D, an African-
American, because his lawyer’s racism deprived him
of a fair trial.

*Taday, D could use habeas section of PC 745 for relief.

|

*Source: Alameda County DA

* After trial, two jurors reported that another juror
made racially charged statements against D, who
was charged with sexually assaulting two teenagers.
The juror said, “Mexican men have a bravado that
makes them think they can do whatever they want
with women.”

*U.S. Supreme Court remanded case to investigate
juror bias.

* Defendant could now make motion under PC 745.

12/16/2020
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Post-Judgment
Motions

Step 1 Step 2

Discovery Prima Facie
—_—
Statistics

Good Cause

Step 3 /
Hearing

Remedies: Post-Judement

+745(e)(2}(A)
~ Wide Discretion
~ Shall Vacate Conviction & Sentence
~ Shall Find Conviction Legally Invalid
» May Order A New Trial Or
~ Modify The Sentence
*+ Cannot Impose A New Sentence Greater Than That
Previously Imposed
~ Not Eligible For The Death Penalty

20



Habeas Corpus

PC 1473: Habeas Corpus
*Provides post-conviction remedies for in custody D
*AB 2542 added subsection (f) to the habeas law:

» A writ of habeas corpus may now be prosecuted
upon a PC 745(a) violation if judgment was
entered on or after 1/1/2021.

* Allows for amending existing petitions
s Not considered successive or abusive
s Counsel shall be appointed

+» Video appearance permitted

PC 1473.7: Habeas Corpus
*Provides post conviction remedies for out of custody
defendants
*AB 2542 added subsection (a)(3):
~ A defendant can now file a motion to vacate a
conviction or sentence for a PC 745(a) violation
even after the defendant is released from actual
or constructive custody.

12/16/2020
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The Role of Data

The Role of Data ~ PC 745(a)(3}&(4)

+ Disparate charge, conviction, or sentence based on RENO

* Two questions:
- Is D being treated significantly worse than similar others?
« Does the data show D’s REND receives more severe treatment?

* Goal -~ Data from which accurate conclusions can be drawn

Developing a Data Strategy

+ Every county is different

+ Challenges to consider:
« Qualification ta collect, analyze data - Statistician?
- Available data & resources
+ Quality of data
- Definitions / terminology
= Complexity ot factors to analyze
- Timeframe for data

22
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1. Determine Data Availability

« Case management system
« Case files
« Other agencies’ data to which you have access
* Law enforcement
« Probation
= Jail
* Courts
* Other agencies’ data they will give you

Data Availability — Key Factors

“D's race « Weapons {by type)

« Vs race * Injuries {by severity)

* Requested charges > Gangs

+ Filed charges * Other enhancements

= Convicted charges » Probation/parole status
* Sentences * Other pending cases

* Priors + Age (18-29; 30-54; 55+)

2. Decide Initial Approach

* It's not entirely up to you
» tnvaolve your PDO, bench?

+ Data alone or with case file analysis
* Broad vs. narrow comparisons
= All 211 cases, broken down by race
* Al 211 cases, hroken down by race, other listed factors
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2. Decide Initial Approach

» Timeframe for analysis — compare apples to apples
* Plus or minus 6 months from charge, conviction, sentence?

« if too long ar short, won't account for
« Changes in law {e.g. 667.5(b), 667(a) priors; misdemeanors}
« Changes to DA administrations
« COVID
* New programs
+ Statistical significance

3. Collect Data

* Run / collect sample data?
* Broad and narraw comparison
* Varied timeframes

* How long does it take?

4. Analyze the Data

+ Qualified analyst

= Sample sizes, averages, ranges, curves, std. deviations, factors

* Broad vs. narrow comparisan

+ All 211 cases, broken down by race

» Atl 211 cases, broken down by race, other listed factors
- What if there are facial discrepancies?

« Feasibility of further case file analysis?

24



5. Discovery

« Format
* Databases, spreadsheets, proprietary software, etc.
* Aggregates

* Privileges apply

* Privacy concerns

* Your interpretation

* Timing

Claims under 745(a)(3)

« Common discretion scenarios
* Wobblers
* DUl / Wet (if applicable)
+ 211 / 487(c) — Especially £stes
* 458 1% / 2
* Murdcr degree
* Possession for sales / Sales / Simple possession

Overcharge Claims under 745(a}{(3)

- Compare charges at discretionary stages by race and factors

* LE requested vs. diverted

* LE requested vs. filed

* Filed vs. convicted of same charge
* Filed vs. convicted of lesser charge
* Filed vs. dismissed

12/16/2020
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Sentencing Claims under 745(a)(4)

- Compare sentences imposed by race and factors
* Compare sentences at different stages of the
proceedings
 Arraignment, pre-prelim, Info arraign., pre-trial, post-
trial

* What is a significant difference?
* Averages, ranges, etc,

Future Data Collection Practices

+ Develop a tracking system for some/all of the above?
* Document data items above, plus:

* Washed out priors

~ Injuries not amounting to GBI

* Gang related offenses

- Other aggravating / mitigating factors

* Reasons for sentence increase / decrease
+ Complexity can cause problems - GIGO

12/16/2020
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