OFFICE OF THE

DISTRICT ATTORNEY
EL DORADO COUNTY, CALIFORNIA

VERN PIERSON, DISTRICT ATTORNEY

June 3, 2022

Ellen Leonida

BraunHagey & Borden LLP
351 California Street, 10" Floor
San Francisco, CA 94104

RE: ACLU PRA Request dated July 23, 2021

Dear Ms. Leonida,
We are writing to you as a follow up to your Public Records Act request dated July 23, 2021.

ACLU July 23, 2021 PRA Request (Attachment A)

In your July 23, 2021 letter you requested information from 2015 to the present relating to four
separate categories of records:

1. Any and all written policies, memoranda, or guidance documents regarding a variety of topics
including: (a) diversion eligibility/programing; (b) custody/bail recommendations; (c) charging
recommendations/decision including enhancements, special circumstances and wobblers; (d) Brady v.
Maryland compliance; (e) jury selection; (f) sentencing recommendations; (g) prosecuting minors; (h)
parole recommendations; (i) pardons/commutation recommendation; (j) reports to state bar relating to
discipline/misconduct; (k) data collection (including demographics of defendant/victim); and (1)
referral of cases for federal prosecution.

Z. Any and all policies regarding training as well as any training materials, recorded trainings, or
related materials: (a) which are mandatory; (b) which are optional; (c) which relate to jury selection;
(d) which relate to bias, or implicit/unconscious bias, and or racism; (e¢) which relate to social media
evidence presentation and use.



3. Records concerning the Racial Justice Act, including: Implementation of and compliance with
the RJA; Communications concerning the RJA; or Trainings related to the RJA.

4. All investigations into Batson-Wheeler motions, including, but not limited to: Motions filed;

Motions granted; internal training and/or discipline; or Reports to the State Bar relating to any Batson-
Wheeler motions made and granted.

EDCDA September 27, 2021 Responses to PRA Request (Attachment B)

On September 27, 2021 we provided you a response to your PRA requests citing a variety of objections
to category 1 (generally seeking policy/guidance records) and category 2 (generally seeking training
materials), and stated that we had no responsive records for both categories 3 (seeking Racial Justice
Act Records) and 4 (seeking Investigations into Batson-Wheeler Motions).

ACLU January 18, 2022 Reply to EDCDA (Attachment C)

On January 18, 2022 you responded, requesting that we cite to specific objections for records which
we are refusing to turn over. Those citations were appropriately made in our September 27, 2021
responses concerning categories 1 and 2 which concerned excluded records, where we claimed and
cited to a variety of objections including attorney work product, deliberative process, protected by
copywrite and overly burdensome.

ACLU February 10, 2022 letter to EDCDA (Attachment D)

On February 10, 2022 you sent a follow up letter to your July 23, 2021 letter referencing that you were
still seeking Racial Justice Act records, and then you also sought NEW 15 categories of records. We
interpreted this February 10, 2022 letter in two ways: first as clarification and follow up to the July 23,
2021 PRA, as well as a brand new PRA for case data.!

EDCDA February 28, 2022 letter to ALCU (Attachment E)

On February 28, 2022 we sent a follow up letter to your February 10, 2022 letter stating that we do not
have any Racial Justice Act records (Which we told you already in our September 27, 2021 response).?

ACLU March 25, 2022 letter to EDCDA (Attachment F)

On March 25, 2022 you sent another letter concerning the July 23, 2021 PRA, referencing ONLY
category 3 and category 4 information stating that your “request sought policy documents, training
materials, records relating to the Racial Justice Act, and records regarding Batson/Wheeler
investigations.”

1 We are still working on your new February 10, 2022 PRA concerning case data and trying to see what records we have
and how we can pull it from our case management system and will be addressed in separate correspondence.

2 Qur February 28, 2022 response to your new PRA also contained an initial response to the new PRA that we are looking
for records, but that will be addressed in separate correspondence.



In your letter, you threatened litigation and still seem to be seeking July 23, 2021 PRA category 3 and
4 records which we had already told you we do not have.

EDCDA April 8, 2022 letter to ACLU (Attachment G)

On April 8, 2022, we sent you a letter responding to your March 25, 2022 letter and once again
clarified that in our September 27, 2021 response, we stated we have no category 3 (Racial Justice Act)
or category 4 (Investigations of Batson/Wheeler) records.

ACLU April 12, 2022 email to EDCDA (Attachment H)

On April 12, 2022, you sent us an email, which appeared to disregard our prior 5 letters sent back and
forth (Attachments C, D, E, F and G) discussing Category 3 and 4 records, and referred once again to
our response from September 27, 2021 regarding category 1 (Policy Records) and category 2 (Training
Documents) of your July 23, 2021 PRA stating “Please inform us if any documents responsive to those
sections of our request are in fact being withheld. If so, please provide the specific exemption used to
justify nondisclosure.”

EDCDA Response to April 12, 2022 email

e Category 1 - Policies

We continue to stand by our response to your July 2021 PRA category 1 request for “Any and all
written policies, memoranda, or guidance documents regarding a variety of topics including: (a)
diversion eligibility/programing; (b) custody/bail recommendations; (c) charging recommendations/
decision including enhancements, special circumstances and wobblers; (d) Brady v. Maryland
compliance; (&) jury selection; (f) sentencing recommendations; (g) prosecuting minors; (h) parole
recommendations; (i) pardons/commutation recommendation; (j) reports to state bar relating to
discipline/misconduct; (k) data collection (including demographics of defendant/victim); and (1)
referral of cases for federal prosecution.”

The only thing we want to clarify, is that we have no documents concerning category 1 (j), (k), or (1).
And, we will modify our prior response and provide a copy of our “Legal and Case prosecution
Manual.” This document was finalized in 2016 and is our current and only Deputy District Attorney
policy manual which covers categories (a) through (i).3 (Attachment I)

e Category 2 — Trainings

We continue to stand by our response to your July 2021 PRA category 2 request for “Any and all
policies regarding training as well as any training materials, recorded trainings, or related materials: (a)
which are mandatory; (b) which are optional; (c) which relate to jury selection; (d) which relate to bias,
or implicit/unconscious bias, and or racism; () which relate to social media evidence presentation and
use.

The only thing we want to clarify, is that we have no documents concerning “policies regarding
trainings,” nor do we have any training materials which are considered mandatory or optional. We

3 The EDCDA Legal and Case Prosecution Manual has not been updated to cover all the changes in the laws over the last 6
years, and as always, we expect our Deputy District Attorney’s to be professionals and to follow the current guidelines of
statutory and case law.



expect our Deputy District Attorney’s to be professionals and to follow the guidelines of statutory and
case law and to get their required MCLE training hours for the State Bar.

The external training materials each attorney may have are varied based upon the number of trainings
they have attended over the years, and whether such training manuals were physical copies, digital
copies, whether they can be accessed via the CDAA portal and are stored online, or whether the DDA
even kept the training materials at all. But, in the spirit of the openness that the CPRA hopes to
encourage, we printed out a list of the CDAA publications and the CDAA webinars which would
cover most of the training materials in our possession. (Attachment J).*

As for internal trainings, we have only started tracking them and keeping the associated training
materials like power points and/or handouts, since 2020. A list of these trainings, and the jury
selection training materials, are attached. (Attachment K).’

If you have anything further you would like to discuss about this request, please do not hesitate to
contact us.

Very truly yours,

VERN R. PIERSON
District Attorney

es A. Clinchard
Assistant District Attorney

4 If you are you seeking a copy of the external training materials (99% of which comes from CDAA) which may be in our
possession please let us know and we can see how much it will be to copy. We suspect it would be about 20 Bankers
Boxes of materials to copy what each attorney may have since they each may have different years manuals or have gone
to different trainings, and these trainings invariably almost all touch on jury selection, or bias, or social media at least in
part.

5 The internal trainings are on a variety of topics, and other than the 1 training on jury selection, it is unlikely the other
trainings even get into the requested PRA topics of “bias, or implicit/unconscious bias, and or racism” or “social media
evidence presentation and use.” The jury selection training materials (which just occurred on 3/31/22) are attached, as
well as a list of all our internal trainings. If you want a copy of any of these other internal training materials, please let us
know.
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GEY & BORDEN ..

San Francisco & New York

Ellen Leonida, Esq.
Partner
leonida@braunhagey.com

July 23, 2021
SENT VIA U.S. MAIL AND EMAIL

Vern Pierson

Office of the District Attorney of El Dorado County
778 Pacific Street

Placerville, CA 95667

(530) 621-6472

vern.pierson@edcgov.us

Re: California Public Records Act Request
To the Office of the District Attorney of El Dorado County:

Pursuant to the California Public Records Act (“CPRA”)! and the California
Constitution,? I am writing on behalf of the American Civil Liberties Union of Northern
California (“ACLU?”) to request records relevant to the implementation of California’s Racial
Justice Act (“RJA™).> The RJA was enacted “to eliminate racial bias from California’s criminal
justice system” and “to ensure that race plays no role at all in seeking or obtaining convictions or
in sentencing.”® The ACLU submits this CPRA request in the public’s interest and as a member
of a coalition of community groups, non-profit organizations, academic institutions, and other
entities. The records that you produce will help us to implement and realize the objectives of the
RJA.

On July 29, 2019, the ACLU submitted an initial CPRA request to your office seeking
training materials concerning (1) jury selection and/or (2) constitutional requirements under
Batson v. Kentucky, 476 U.S. 79 (1986) and People v. Wheeler, 4 Cal. 4th 284 (1993). (See
Exhibit 1, attached.) That request also sought training materials related to the handling of
Batson-Wheeler claims or motions. The ACLU did not receive a response.

This CPRA letter constitutes a renewal of the ACLU’s prior request (as relevant, updated
to the present day) and also a request for the additional following records in the possession or
control of the Office of the District Attorney of El Dorado County for the time-period 2015 to
present:

Records Requested:

1. Any and all written policies, memoranda, or guidance documents regarding:

! Gov’t Code §§ 6250 et seq.

2 Cal. Const., art. I, § 3(b)(2).

3 Pen. Code § 745.

4 See AB-2542 Criminal Procedure: Discrimination, Stats. 2020, Ch. 317, § 2(i); see also Pen. Code §§ 745, 1473,
1473.7.
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Diversion eligibility and/or programming;
Custody and/or bail recommendations;
Charging recommendations and/or decisions, including, but not limited to:
1. Charging recommendations and/or decisions regarding enhancements;
ii. Charging recommendations and/or decisions regarding special
circumstances; or
iii. Charging recommendations and/or decisions regarding wobblers;
Compliance with Brady v. Maryland, 373 U.S. 83 (1963);
Jury selection;
Sentencing recommendations;
Prosecution of minors;
Parole recommendations;
Pardon and commutation recommendations;
Reports to the State Bar relating to discipline and/or prosecutorial misconduct;
Data collection relating to criminal matters, including demographic data of
defendants and victims; or
Referral of cases for federal prosecution.

2. Any and all policies regarding training as well as any training materials, recorded
trainings, or related materials:

o po o

Which are mandatory for prosecutors;
Which are optional for prosecutors;
Which relate to jury selection;

Which relate to bias, implicit bias, unconscious bias, and/or racism; or

Which relate to presentation and/or use of evidence from social media platforms
(including but not limited to YouTube, Snapchat, Instagram, TikTok, Twitter,
Facebook, Reddit and Tumblr) and other media (including but not limited to
movies, song lyrics, and videos).

3. Records concerning the Racial Justice Act:

a. Implementation of and compliance with the RJA;
b. Communications concerning the RJA; or
c. Trainings related to the RJA.

4. All investigations into Batson-Wheeler motions, including, but not limited to:

a

b
c
d

Motions filed;

Motions granted;

Internal training and/or discipline; or

Reports to the State Bar relating to any Batson-Wheeler motions made and
granted.

In responding to this request, please note that the CPRA broadly defines the term
“record.” Specifically, the term includes “any writing containing information relating to the
conduct of the people’s business prepared, owned, used, or retained by any state or local agency
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regardless of physical form or characteristics.”> The CPRA defines, in turn, a “writing” as any
“means of recording upon any tangible thing any form of communication or representation.”®
The present request therefore applies to all paper documents, as well as to all emails, videos,
audio recordings, text messages, social media, or other electronic records within the Office of the
District Attorney of El Dorado County’s possession or control. Even if a record was created by a
member of another government agency, a member of the public, or a private entity, it still must
be produced so long as it is (or was) “used” or “retained” by the Office of the District Attorney
of El Dorado County.’

As permitted by the CPRA, this request sets forth the specific categories of information
that we are seeking, rather than asking for documents by name.® It is your obligation to conduct
record searches based on the criteria identified herein.’ But if you believe the present request is
overly broad, you are required to: (1) offer assistance in identifying responsive records and
information; (2) describe “the information technology and physical location in which the records
exist;” and (3) provide “suggestions for overcoming any practical basis” that you assert as a
reason to delay or deny access to the records or information sought. '°

The CPRA requires that you respond to this request in ten (10) days.!! If you contend
that an express provision of law exempts a responsive record from disclosure, either in whole or
in part, you must make that determination in writing. Such a determination must specify the
legal authority on which you rely, as well as identify both the name and title of the person(s)
responsible for the determination not to disclose.!? Additionally, even if you contend that a
portion of a record requested is exempt from disclosure, you still must release the non-exempt
portion of that record.'® Please note that the CPRA “endows” your agency with “discretionary
authority to override” any of the Act’s statutory exemptions “when a dominating public interest
favors disclosure.”!*

Because the ACLU is a non-profit organization and because these requests pertain to
matters of public concern, we request a fee waiver. None of the information obtained will be
sold or distributed for profit. We also request that, to the extent possible, documents be provided

5 Gov’t Code § 6252(€).

61d. § 6252(g).

" 1d. § 6252(e); see California State Univ. v. Superior Ct., 90 Cal. App. 4th 810, 82425 (2001) (concluding that
documents which were “unquestionably ‘used’ and/or ‘retained’ by [an agency]” were public records); see also Cty.
of Santa Clara v. Superior Ct., 170 Cal. App. 4th 1301, 1334 (2009) (“[W1hile section 6254.9 recognizes the
availability of copyright protection for software in a proper case, it provides no statutory authority for asserting any
other copyright interest.”).

8 Gov’t Code § 6253(b).

% See id. §§ 6253-6253.1.

1974 § 6253.1(a).

" 1d. § 6253(c).

12 1d. § 6255; see also id. § 6253(d)(3).

B Id. § 6253(a), (c).

14 CBS, Inc. v. Block, 42 Cal. 3d 646, 652 (1986); see also Nat’l Conference of Black Mayors v. Chico Cmty. Publ’g,
Inc., 25 Cal. App. 5th 570, 579 (2018) (construing the CPRA’s exemptions as “permissive, not mandatory—they
allow nondisclosure but do not prohibit disclosure”).
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in electronic format. Doing so will eliminate the need to copy the materials and provides another
basis for the requested fee-waiver.

If, however, you are unwilling to waive costs and anticipate that costs will exceed $100,
and/or that the time needed to copy the records will delay their release, please contact us so that
we can arrange to inspect the documents or decide which documents we wish to have copied and
produced. Otherwise, please copy and send all responsive records as soon as possible and, if
necessary, on a rolling basis, to: praresponse@braunhagey.com or to Ellen Leonida — PRA
Responses, BraunHagey & Borden LLP, 351 California Street, 10" Floor, San Francisco, CA
94104.

Thank you in advance for your assistance with this request. We look forward to
receiving your response within 10 days. And once again, if you require any clarification on this
request, please let us know.

Sincerely,

Ellen Leonida
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ACLU

AMERIGAN CIVIL LIBERTIES UNION
FOUNDATION

Northern
California

July 29, 2019
Transmitted by email
El Dorado County District Attorney’s Office
778 Pacific St,

Placerville, CA 95667
Email: vern.pierson@edcgov.us

Re: Request for Records Pursuant to the California Public Records Act

To Whom it May Concern:

I am writing on behalf of the American Civil Liberties Union of Northern California to
request records pursuant to the California Public Records Act, California Government Code
sections 6250 to 6270 and article 1 section 3(b) of the California Constitution.

I seek copies of the following materials in the agency’s possession, regardless of who
wrote them, from 1990 onwards:
1. Any training materials related to jury selection
2. Any training materials related to the constitutional requirements under Batson v.

Kentucky and People v. Wheeler, including training materials related to handling Batson-
Wheeler claims or motions.

Batson v. Kentucky (1986) 476 U.S. 79; People v. Wheeler (1978) 22 Cal.3d 258. This request
construes “materials” to mean any records!, publications, memoranda, writings, electronic data,
mail, media files, nonstandard documents, or other forms of communication.

In the case that this request is found to be insufficiently focused or effective, California
Government Code Section 6253.1(a) requires (1) Assistance in identifying the records and
information that are responsive to this request or to the purpose of this request; (2) Description of

: The term “records” as used in this request is defined as “any writing containing

information relating to the conduct of the public’s business prepared, owned, used, or retained by
any state or local agency regardless of physical form or characteristics.” Cal. Gov’t Code §
6252, subsection (e). “Writing” is defined as “any handwriting, typewriting, printing,
photostating, photographing, photocopying, transmitting by electronic mail or facsimile, and
every other means of recording upon any tangible thing any form of communication or
representation, including letters, words, pictures, sounds, or symbols, or combinations thereof,
and any record thereby created, regardless of the manner in which the record has been stored.”
Cal. Gov’t Code § 6252, subsection (g).

American Civil Liberties Union Foundation of Northern California
EXECUTIVE DIRECTOR Abdi Soltani * BOARD CHAIR Magan Pritam Ray
SAN FRANCISCO OFFICE: 39 Drumm St. San Francisco, CA 94111 + FRESNO OFFICE: PO Box 188 Fresno, CA 93707
TEL (415) 621-2493 » FAX (415) 255-1478 » TTY (415) 863-7832 + WWW.ACLUNC.ORG
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the information technology and physical location in which the records exist; and (3) that
suggestions be provided for overcoming any practical basis for denying access to the records or
information sought.

Pursuant to Government Code Section 6253(b), the requested records must be “promptly
available,” for inspection and copying, based on payment of “fees covering direct costs of
duplication, or statutory fee, if applicable.” No express provisions of law exist that exempt the
record(s) from disclosure. As it is determined whether this request seeks copies of disclosable
public records, be mindful that Article I, Section 3 (b)(2) of the California Constitution requires
that a statute, court rule, or other authority be broadly construed if it furthers the right of access
to the information requested and that a statute, court rule, or other authority limiting right of
access be narrowly construed.

If a portion of the information requested is exempt from disclosure by express provisions
of law, Government Code Section 6253(a) additionally requires segregation and deletion of that
material in order that the remainder of the information may be released. If it is determined that an
express provision of law exists to exempt from disclosure all or a portion of the material
requested, Government Code Section 6253(c) requires notification of the reasons for the
determination not later than 10 days from receipt of this request. Moreover, Government Code
Section 6253(d) prohibits the use of the 10-day period, or any provisions of the Public Records
Act “to delay access for purposes of inspecting public records.”

Please send copies of the requested records to me at the address shown above or email
them to me at sagarwal@aclunc.org. We request that you waive any fees that would be normally
applicable to a Public Records Act request. In addition, if you have the records in electronic
form you can simply email them to me without incurring any copying costs. See Gov’t. Code
§ 6253.9. Should you be unable to do so, however, the ACLU will reimburse your agency for
the direct costs of copying these records plus postage. See Gov’t. Code § 6253(b). To assist with
the prompt release of responsive material, we ask that you make records available to me as you
locate them, rather than waiting until all responsive records have been collected and copied.

If you have any questions regarding this request, please feel free to contact me at (415)
621-2493 or at sagarwal@aclunc.org. Thank you in advance for you time and attention to this
request.

Sincerely,
e

Shilpi Agarwal
Senior Staff Attorney

American Civil Liberties Union Foundation of Northern California
EXECUTIVE DIRECTOR Abdi Soltani + BOARD CHAIR Magan Pritam Ray
SAN FRANCISCO OFFICE: 39 Drumm St. San Francisco, CA 94111 + FRESNO OFFICE: PO Box 188 Fresno, CA 93707
TEL (415) 621-2493 » FAX (415) 255-1478 + TTY (415) 863-7832 + WWW.ACLUNC.ORG
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OFFICE OF THE

DISTRICT ATTORNEY
EL DORADO COUNTY, CALIFORNIA

VERN PIERSON. DISTRICT ATTORNEY

September 27, 2021

Ellen Leonida

BraunHagey & Borden LLP
351 California Street, 10® Floor
San Francisco, CA 94104

RE: PRA Request

Dear Ms. Leonida,

We are writing to you in response to your Public Records Act request dated July 23,
2021. We have attached a copy of that request as Attachment A to this résponse. Your
request also references and attaches an earlier PRA requests dated July 29 2019. We
could not find a response to that request, so in an abundance of caution we w111 respond
to both PRA requests in separate correspondence. -

PRA Request dated July 23, 2021

In your July 23, 2021 letter you request information from 2015 to the present relating to
four separate categories of records: .

L Any and all written policies, memoranda, or guidance documents ?regarding a
variety of topics including: (a) diversion eligibility/programing; (l}) custody/bail
recommendations; (c) charging recommendations/decision including
enhancements, special circumstances and wobblers; (d) Brady v. Maryland
compliance; (€) jury selection; (f) sentencing recommendations; (g) prosecuting
minors; (h) parole recommendations; (i) pardons/commutation recommendation;
(§) reports to state bar relating to discipline/misconduct; (k) data collection
(including demographics of defendant/victim); and (1) referral of cases for
federal prosecution.

2. Any and all policies regarding training as well as any training matenals
recorded trainings, or related materials: (a) which are mandatory; (b) which are
optional; (c) which relate to jury selection; (d) which relateto

778 Pacific Street, Placerville, CA 95667 — (530) 621-6472 Fax: (530) 621-1280
www.eldoradoda.com
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2021
bias, or implicit/unconscious bias, and or racism; (e) which relate to social media
evidence presentation and use. '

3. Records concerning the Racial Justice Act, including: Implementatlon of and
compliance with the RJA; Communications concerning the RJA or Trammgs
related to the RJA.

4, All investigations into Batson-Wheeler motions, including, but not hmlted to:

Motions filed; Motions granted; internal training and/or dlsmphnq, or Reports to
the State Bar relating to any Batson-Wheeler motions made and c'ranted

Our response to items 1-4 requested from 2015 to the present (the date of this letter), is
as follows:

PRA Requests 1 & 2 seek records protected by the attorney work product? privilege.!

PRA request 1 seeks any and all written policies, memoranda, or guidance documents
regarding a variety of topics including: (a) diversion eligibility/programing; (b)
custody/bail recommendations; (c) charging recommendations/decision including
enhancements, special circumstances and wobblers; (d) Brady v. Maryland compliance;
() jury selection; (f) sentencing recommendations; (g) prosecuting minors; (h) parole
recommendations; (i) pardons/commutation recommendation; (j) reports to the state bar
relating to discipline and or prosecutorial misconduct; and (1) referral of cases for
federal prosecution. ;

PRA request 2 seeks any and all policies regarding training as well as an}? training
materials, recorded trainings, or related materials: (a) which are mandatory; (b) which
are optional; (c) which relate to jury selection; (d) which relate to bias, or
implicit/unconscious bias, and or racism; (e) which relate to social medla evidence
presentation and use. :

These requested documents are either outside training materials protected by copyright
laws?, or were policies, memos and guidance documents prepared by and for Deputy

Dlstrlct Attorney’s relating to these subject areas concerning criminal cases in our
office. :

Government Code section 6254(k) exempts from disclosure a prosecutor’s work
product. 71 Ops.Cal. Atty.Gen 5, 7 [“undeniable” that public attorney can rely to “full
extent” upon protection of attorney work product.] This allows a prosecutor to bar
“under any circumstances” release of materials, which reflect his or her “@impressions,
conclusions, opinions, or legal research or theories . . .” Code of Civil Procedure
section 2018.030(a); Penal Code section 1054.6 [specifically protecting prosecutorial
work product]; Rumac, Inc. v. Bottomley (1983) 143 Cal.App.3d 810, 816 [work

! We do not object to PRA Request 1, sub item (k) as protected by attorney client privilege.

2 To the extent your request for guidance documents includes copyright protected training materials,
such materials are exempt from disclosure pursuant to Government Code Section 6254(k) which states
“Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, including,
but not limited to, provisions of the Evidence Code relating to privilege.”
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product also includes materials prepared in non-litigation context]. The preparation of
written policies, memoranda, or guidance documents relating to the subject matter
sought under PRA Request 1 and 2 are based upon a prosecutor’s opinions, mental
impressions, conclusions, and/or legal theories and are made in anticipation of litigation.
The work product privilege states: “[a] writing that reflects an attorney's impressions,
conclusions, opinions, or legal research or theories is not discoverable under any
circumstances.” (CCP § 018.030(a). See also, Garcia v. Superior Court (2007) 42
Cal.4th 63, 68, fn. 2; Izazaga v. Superior Court (1991) 54 356, 382, fn. 19.; County of
Los Angeles v. Sup. Ct. (2000) 82 Cal.App.4th 819, 833 [“the protection afforded by the
attorney work product doctrine is not limited to writings created by a lawyer in
anticipation of a lawsuit. It applies as well to writings prepared by an attorney while
acting in a non-litigation capacity.”]) In the case of People v. Superior Court (Laff),
(2001) 25 Cal. 4th 703, the Supreme Court discussed the work product pr1v1lege holding
it applied even before a criminal case existed.

If our office did have written policies, memoranda, or guidance documents for our
attorneys on the subject matters requested in PRA Requests 1 or 2 they would be legal
opinions and theories on the best way to handle various types of criminal icases at
various stages in their proceedings. These are the type of materials that would
necessarily disclose our trial strategies and would not be in the public’s interest to
disclose such information because it would put the prosecution of criminal cases at a
disadvantage by telling the defense what our strategy would be at various stages of a
case. This is clearly the type of material protected by work product rules.

PRA Request 1, sub part (k), seeks written policies, memoranda, or guidance documents
concerning data collection (including demographics of defendant/victim). We do not
have any such documents. Our office would be guided by statutory, caseilaw, and the
California Rules of Professional Conduct on how to proceed concerning data collection.

B. PRA Requests 1 and 2 seek records protected by the deliberative process éprivilege_3

PRA request 1 seeks any and all written policies, memoranda, or guidanc?e documents
regarding a variety of topics including: (a) diversion eligibility/programing; (b)
custody/bail recommendations; (c) charging recommendations/decision including
enhancements, special circumstances and wobblers; (d) Brady v. Maryland compliance;
(e) jury selection; (f) sentencing recommendations; (g) prosecuting minots; (h) parole
recommendations; (i) pardons/commutation recommendation; (j) reports to the state bar
relating to discipline and or prosecutorial misconduct; and (1) referral of cases for
federal prosecution. :

PRA request 2 seeks any and all policies regarding training as well as an}fl training
materials, recorded trainings, or related materials: (a) which are mandatoty; (b) which
are optional; (c) which relate to jury selection; (d) which relate to bias, or
implicit/unconscious bias, and or racism; (e) which relate to social medla evidence
presentation and use. -

3 We do not object to PRA Request 1, sub item (k) as protected by deliberative process privilege.
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Not only are these documents be protected by the attorney work product privilege, but
they would also be protected by the deliberative process privilege. Specifically, records
which reflect the mental processes by which a given decision was reached are exempt
from disclosure. (Gov. Code, § 6255, subd. (a); see California First Amendment
Coalition v. Superior Court (1998) 67 Cal.App.4th 159, 170.) This exemption protects
the “substance of conversations, discussions, debates, deliberations and like materials
reflecting advice, opinions, and recommendations by which government policy is
processed and formulated.” (Regents of University of California v. Superzor Court
(1999) 20 Cal.4th 509, 540.)

As the Supreme Court observed in its decision in Times Mirror the need for the
deliberative process exemption arose because of the fear that: "frank discussion of
legal or policy matters" might be inhibited if "subjected to public scrutiny," and that
"efficiency of Government would be greatly hampered" if, with respect to such
matters, government agencies were "forced to operate in a fishbowl." (T?imes Mirror
Co. v. Superior Court, (1991) 53 Cal.3d 1325, 1340)

The deliberative process privilege prohibits others from invading the Dlstnct Attorney’s
thought processes. Written policies, memoranda, guidance documents and/or training
materials concerning the various topics covered in PRA Requests 1 and 2 may
potentially include documents pertaining to a deputy district attorney’s thoughts and
mental processes on decision made by that attorney or this office, and may also reveal
the deliberative process about directives given by management and/or supervisors to
attorneys when handling the various stages of criminal proceedings referenced in PRA
Requests 1 and 2. Therefore, any such records, if they existed, would be exempt and
protected by the deliberative process privilege. ;

C. PRA Requests 1 and 2 are overly burdensome*

Our office does not have a central repository of all written policies, memoranda,
guidance documents and/or training regarding the variety of topics referenced in PRA
Requests 1 and 2 from 2015 to the present. While we have current written policies that
may relate to some of the documents and topic areas requested, attorneys; in our office
may have various training manuals, different memos or guidance documents they have
obtained over the last 6 years concerning the subject matters requested in PRA Requests
1 and 2. Each attorney may go to different trainings, some in-person at a conference,
some in-house, some online live, and some via recorded webinar. And, €ach attorney
may have different reference manuals, memos, emails, cases or books in their office that
they use as guidance documents, and maybe even some additional materials around the
office that may be dated from 2015 to the present. Also, many times, a policy, memo,
guidance documents or training material related to the subject matters requested in PRA
Requests 1 and 2 are just a sub-part or sub-topic of a larger policy, memo, guidance
document or training relating to a totally different topic or subject matteriarea. As such
there is no place to search for these specific memos and guidance documents except
each individual DDA computer, office and physical/electronic file, and often digging

* We do not object to PRA Request 1, sub item (k) as overly burdensome.
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into 2 memo, guidance document or training manual on a totally unrelated topic to
attempt to find material related to the subject matters requested in PRA Requests 1 and
2,

“A clearly framed request which requires an agency to search an enormous volume of
data for a ‘needle in the haystack’ or, conversely, a request which compels the
production of a huge volume of material may be objectionable as unduly burdensome.”
California First Amendment Coalition v. Superior Court (1998) 67 Cal.App.4th 159,
166 (Cal. First).) As said in the County of Los Angeles v. Superior Court, (1993) 18
Cal.App.4th 588, case: “.... we cannot ignore the financial aspect of the fequested
disclosure.”

By the very nature of such a broad request this office would be required to hand search
each and every manual and book, and electronic files of every attorney for the past 6
years to determine if we have any records that might be responsive. This Office
concludes that the public interest in nondisclosure clearly outweighs the public interest
in disclosure, thus making the material exempt from a CPRA request under Government
Code §6255. Because the request is overly burdensome, the public interest in non-
disclosure outweighs the interests in disclosure. (Gov. Code, § 6255(a); Haynze V.
Superior Court (2001) 26 Cal.4th 1061.)

For all the aforementioned reasons above, we will not be turning over any documents
relating to your July 23, 2021 PRA Request No. 1 or No. 2. ;

PRA Reguest 3 seek records concerning the Racial Justice Act

Your third request is for "Records concerning the Racial Justice Act,"” to Einclude (a)
implementation of and compliance with the RJA; (b) communications concernmg the
RIJA; or (c) trainings related to the RJA. :

While they may be some limited communications concerning implementation and
training relating to the RJA, such documents are protected by the attorney work
product and deliberative process privileges (which are more fully explairied in our
responses hereinabove). For the reasons earlier discussed, however, we must decline to
provide our communications concerning this matter. -

We have no records regarding "implementation of and compliance with the RJA," and
do not have a formal office policy. For now, we are guided solely by the law in this
matter. .

PRA Reguest 4 seek records concerning the Batson-Wheeler motions

Your fourth request is for "All investigations into Batson-Wheeler motlons including:
(a) motions filed; (b) motions granted; (c) internal training and/or discipline; or (d)
reports to the State Bar relating to any Batson-Wheeler motions made and granted.

We do not have any list or repository where such motions or investigatiofns to such
motions are tracked in our office, or where we would be able to find “filed motions.”
Typically it seems in practice Batson-Wheeler motions are done orally in court during
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jury selection. Accordingly, we do not have any documents responsive to sub part (2)
of PRA Request 4.

Further, senior management staff was consulted and, to our recollection, there has been
no Batson-Wheeler motion granted against our office or deputy district attorneys from
our office from 2015 to the present (the time frame requested in your PRA).
Accordingly, there is repository of "investigations," nor internal discipliné nor State
Bar reports, and therefore we have no public records to provide you concerning PRA

Request 4, sub parts (b), (¢) or (d). To the extent you seek internal training materials
related to Baz‘on- Wheeler in PRA Request 4 sub part (c), such training material are

exempt from disclosure as attorney work product, copyright, and deliberative work
process (which are more fully explained in our responses hereinabove). For the reasons
earlier discussed, however, we must decline to provide our training matenals

For all the aforementioned reasons above, we will not be turning over any documents
relating to your July 23, 2021 PRA request.

If you have anything further you would like to discuss about this request, please do not
hesitate to contact us.

Very truly yours,

VERN R. PIERSON
District Attorney

es A. Clinchard
Assistant District Attorney
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EY & BORDEN .i»

San Francisco & New York

Ellen Leonida, Esq.
Partner
leonida@braunhagey.com

January 18, 2022

VIA EMAIL AND MAIL

James A. Clinchard

Office of the District Attorney of El Dorado County

778 Pacific Street

Placerville, CA 95667

Email: james.clinchard@edcgov.us
vern.pierson@edcgov.us
savannah.broddrick@edcgov.us

Re:  California Public Records Act Request
Dear Mr. Clinchard:

I write in response to your September 27, 2021 letter regarding our CPRA Request,
which we received by email on November 15, 2021. Thank you for your letter.

Your response letter lacks some legally required information. To the extent you intend to
deny access to a requested record, you must justify that denial by demonstrating either (1) that
the “record in question” —that is, the particular record we have requested—falls under a specific
legal exemption, which you must cite, or (2) that the public interest served by your denial for that
particular record “clearly outweighs” the public interest that would be served by its disclosure.!
You must also provide the names and titles or positions of each person responsible for the
denial.?

Please also let us know at your earliest convenience if you intend to stand on your
exemptions as grounds for withholding certain records, or whether you would consider waiving
any, or all of the asserted exemptions. Exemptions, as you know, are permissive, not mandatory,
and it is our goal—and yours, we imagine—to avoid unnecessary litigation, which can be costly
and time consuming. If you are open to this possibility, please let us know. We would be happy
to discuss this matter over the phone if you believe we may be able to find an amenable solution.

However, if you do not believe further discussions would be helpful, please advise us of
this position and tell us whether your office has adopted a formal process for an administrative
appeal. Should we determine that we are entitled to documents you have refused to produce—

' Gov’t Code § 6255(a).
2 Gov’t Code § 6253(d)(3).

San Francisco New York
351 California Street, 10th Floor 7 Times Square, 27th Floor
San Francisco, CA 94104 New York, NY 10036-6524

Tel. & Fax: (415) 599-0210 Tel. & Fax: (646) 829-9403
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whether before an administrative appeal or after—we may litigate to obtain them. In that event,
we will seek all attorney’s fees and costs for the litigation.®

To the extent you have not yet produced any records for which you do not claim an
exemption, please let us know the status of these records and produce them promptly and on a
rolling basis.

Thank you again for your response to our earlier letter and, generally, for your assistance
with our requests. We look forward to any further discussion and your production of records.

Very truly yours,

.
D -

" Ellen V. Leonida

3 Cal. Gov. Code § 6259(d). We note that courts have awarded costs and fees if even a single document was
improperly withheld. See, e.g., Los Angeles Times v. Alameda Corridor Transp. Auth., 88 Cal. App. 4th 1381, 1391
(2001).
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BRAU HAGEY & BORDEN ..»

San Francisco & New York

Ellen Leonida, Esq.
Partner
leonida@braunhagey.com

February 10, 2022

SENT VIA U.S. MAIL AND EMAIL

Vern Pierson

Office of the District Attorney of El Dorado County

778 Pacific Street

Placerville, CA 95667

Email: vern.pierson@edcgov.us
James.clinchard@edcgov.us
savannah.broddrick@edcgov.us

Re:  California Public Records Act Request
To the Office of the District Attorney for El Dorado County:

Pursuant to the California Public Records Act (“CPRA”)! and the California
Constitution,? I am writing on behalf of the American Civil Liberties Union of Northern
California (“ACLU”) to request records relevant to the implementation of California’s Racial
Justice Act (“RJA”).> The RJA was enacted “to eliminate racial bias from California’s criminal
justice system” and “to ensure that race plays no role at all in seeking or obtaining convictions or
in sentencing.”* The ACLU submits this CPRA request in the public’s interest and as a member
of a coalition of community groups, non-profit organizations, academic institutions, and other
entities. The records that you produce will help us to implement and realize the objectives of the
RJA.

On July 23, 2021, we submitted a CPRA request to your office also seeking records
relevant to the implementation of the RJA. This CPRA letter is a further request for the
following records regarding relevant case, individual, and/or charge-level data in the possession
or control of the El Dorado District Attorney’s Office for all cases considered for prosecution
and/or prosecuted during the time-period 2015 to Present:

Records Requested:

1. Unique identifier(s) associated with each defendant, each case, and each arrest
a. Name of defendant
b. Court case number(s)
c. Arresting agency number(s)

' Gov’t Code §§ 6250 et seq.

2 Cal. Const., art. I, § 3(b)(2).

3 Pen. Code § 745.

4 See AB-2542 Criminal Procedure: Discrimination, Stats. 2020, Ch. 317, § 2(i); see also Pen. Code §§ 745, 1473,
1473.7.



February 10, 2022
Page 2

d. Any other unique identifier(s)
2. Demographic and other information concerning each defendant
Race
Ethnicity
Country of origin or nationality
Gender/sex
Age or date of birth
. Prior criminal convictions of a defendant
3. Information regarding each arrest
a. Zip code of arrest
b. Date of arrest
c. Charge identified by law enforcement referring individual (including top charge by
law enforcement referring)
ADA assigned to the case
Decisions to decline to prosecute
a. Date of decision to decline to prosecute
b. Identity of person who made final decision to decline prosecution
c. Charges declined to prosecute (charge-level declinations as opposed to individual- or
case-level where available)
d. Reasons for the declinations to prosecute, including but not limited to:
i.  police misconduct involved in case;
ii.  injuries to persons involved,;
iil.  injuries to suspect;
iv.  financial loss to persons involved;
v.  prior criminal record of suspect; and
vi. - victim’s level of cooperation in prosecuting case.
6. Diversion offers and decisions (formal and informal, and including collaborative
court and deferred prosecution)
a. Date of diversion offer
b. Type of diversion offered
c. Whether diversion accepted
d. Whether diversion completed
7. Charges filed
a. Statutes (applicable code section)
b. Severity (i.e., infraction, misdemeanor, wobbler, felony)
c. Any enhancements®
d. Maximum sentence
8. Factors considered in deciding charges to file, and level of charges, including
a. Injuries to persons
b. Financial loss to persons

o0 op

)

A

3 Conduct enhancements, including but not limited to PC Section 12022.53 (gun), PC Section 186.22 (gang); Status
enhancements including but not limited to PC Section 667.5 (prison prior), PC Section 667(a) (serious felony prior),
PC Section 1170.12 and 667(b)-(i) (strike prior), PC Section 11370.2 (drug prior), PC Section 12022.1 (committed
while on bail/OR); Special circumstances (PC Section 190.2); Any other modifications or enhancements
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c. Status of victim (i.e., law enforcement, child, spouse, etc.)
d. Prior criminal history of defendant
e. Victim’s cooperation
9. Bail/custody information
Bail amount requested
Detention orders sought
Whether bail was set or denied
Whether individuals were released on bail or not
. Pre-plea/pre-trial custody status
10. Plea offers
a. Charge(s) offered, including severity (i.e., infraction, misdemeanor, felony),
including enhancements
b. Dates of plea offers
c. Sentence(s)/disposition(s) offered
d. Records of whether any plea offer was accepted, including date of acceptance
11. Case outcomes
a. Charges of conviction
b. Dismissed charges
¢. Sentences
12. Counsel for defendant, whether public defender or private counsel
13. Demographic and other information concerning victims
a. Race
b. Ethnicity
c. Gender/sex
14. Recommendations regarding parole
15. Recommendations regarding pardon or commutation

opooe

In responding to this request, please note that the CPRA broadly defines the term
“record.” Specifically, the term includes “any writing containing information relating to the
conduct of the people’s business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.”® The CPRA defines, in turn, a “writing” as any
“means of recording upon any tangible thing any form of communication or representation.”’
The present request therefore applies to all paper documents, as well as to all emails, videos,
audio recordings, text messages, social media, or other electronic records within the El Dorado
District Attorney’s Office’s possession or control. Even if a record was created by a member of
another government agency, a member of the public, or a private entity, it still must be produced
so long as it is (or was) “used” or “retained” by the El Dorado District Attorney’s Office.®

¢ Gov’t Code § 6252(e).

T1d. § 6252(g).

8 1d. § 6252(e); see California State Univ. v. Superior Ct., 90 Cal. App. 4th 810, 824-25 (2001) (concluding that
documents which were “unquestionably ‘used’ and/or ‘retained’ by [an agency]” were public records); see also Cty.
of Santa Clara v. Superior Ct., 170 Cal. App. 4th 1301, 1334 (2009) (“[W]hile section 6254.9 recognizes the
availability of copyright protection for software in a proper case, it provides no statutory authority for asserting any
other copyright interest.”).
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As permitted by the CPRA, this request sets forth the specific categories of information
that we are seeking, rather than asking for documents by name.® It is your obligation to conduct
record searches based on the criteria identified herein.!’ But if you believe the present request is
overly broad, you are required to: (1) offer assistance in identifying responsive records and
information; (2) describe “the information technology and physical location in which the records
exist;” and (3) provide “suggestions for overcoming any practical basis” that you assert as a
reason to delay or deny access to the records or information sought.!!

The CPRA requires that you respond to this request in ten (10) days.'? If you contend
that an express provision of law exempts a responsive record from disclosure, either in whole or
in part, you must make that determination in writing. Such a determination must specify the
legal authority on which you rely, as well as identify both the name and title of the person(s)
responsible for the determination not to disclose.!* Additionally, even if you contend that a
portion of a record requested is exempt from disclosure, you still must release the non-exempt
portion of that record.'* Please note that the CPRA “endows” your agency with “discretionary
authority to override” any of the Act’s statutory exemptions “when a dominating public interest
favors disclosure.” !

Because the ACLU is a non-profit organization and because these requests pertain to
matters of public concern, we kindly request a fee waiver. None of the information obtained will
be sold or distributed for profit. We also request that, to the extent possible, documents be
provided in electronic format. Doing so will eliminate the need to copy the materials and
provides another basis for the requested fee-waiver.

If, however, you are unwilling to waive costs and anticipate that costs will exceed $100,
and/or that the time needed to copy the records will delay their release, please contact us so that
we can arrange to inspect the documents or decide which documents we wish to have copied and
produced. Otherwise, please copy and send all responsive records as soon as possible and, if
necessary on a rolling basis, to: praresponse@braunhagey.com or to Ellen Leonida — PRA
Responses, BraunHagey & Borden LLP, 351 California Street, 10" Floor, San Francisco, CA
94104.

Thank you in advance for your assistance with this request. We look forward to
receiving your response within 10 days. And once again, if you require any clarification on this
request, please let us know.

? Gov’t Code § 6253(b).

10 See id. §§ 6253—6253.1.

" Id. § 6253.1(a).

12 1d. § 6253(c).

B3 1d. § 6255; see also id. § 6253(d)(3).

14 Id. § 6253(a), (c).

15 CBS, Inc. v. Block, 42 Cal. 3d 646, 652 (1986); see also Nat'l Conference of Black Mayors v. Chico Cmty. Publ’g,
Inc., 25 Cal. App. 5th 570, 579 (2018) (construing the CPRA’s exemptions as “permissive, not mandatory—they
allow nondisclosure but do not prohibit disclosure”).
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Sincerely,

o
=

| Ellen Leonida
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PLEASE REPLY TO:

** 515 Main Street
Placerville, CA. 95667
(530) 621-6472
Fax (530) 621-1280

1360 Johnson Blvd. Ste.105
South Lake Tahoe, CA 96151
(530) §73-3100

Fax (530) 544-6413

WIS S
www.edegov.us/eldoda

BLAS

hitp://vempicrson.usblog

OFFICE OF THE

DISTRICT ATTORNEY
EL DORADO COUNTY, CALIFORNIA

VERN PIERSON. DISTRICT ATTORNEY

February 28, 2022

Ellen Leonida

BraunHagey & Borden LLP
351 California Street, 10" Floor
San Francisco, CA 94104

RE: CALIFORNIA PUBLIC RECORDS ACT REQUEST
Dear Ms. Leonida:

We have reviewed your 2/10/2022 Public Records Act request concerning
records relating to all cases considered for prosecution and/or prosecuted during
the time-period 2015 to present.

We do have documents responsive to your request. But, we are currently trying
to find out how we can pull various categories of records/data out of our case
management system. This is also complicated by the fact that it is a large amount
of records to review but also due to the fact that we switched case management
systems in October 2019. We are hopeful to be able to respond with responsive
documents in one month (4/1/22). If we only have some documents by that date,
we will do our final review of them and make final determinations if there are
any PRA exemptions, and then turn over the non-exempt records we were able to
find. If we are not able to fully comply with all records requested by that date,
we will also update you on the documents that we are still working on.

If you have any questions in regards to the above referenced matter please don’t
hesitate to contact our office.
Very truly yours,

VERN PIERSON
Distric y

P e
— 7

<

_FAMES A. CLINCHARD
Assistanm Dasmct Aoy
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BRAUNHAGEY & BORDEN v
San Francisco & New York
Ellen Leonida, Esq.

Partner
leonida@braunhagey.com

March 25, 2022

SENT VIA U.S. MAIL AND EMAIL

Vern Pierson

Office of the District Attorney of El Dorado County

778 Pacific Street

Placerville, CA 95667

Email: vern.pierson@edcgov.us
James.clinchard@edcgov.us
savannah.broddrick@edcgov.us

Re: California Public Records Act Request
Dear Mr. Pierson:

On July 23, 2021 we sent you a Public Records Act request for the purpose of enforcing
the Racial Justice Act. The request sought policy documents, training materials, records relating
to the Racial Justice Act, and records regarding Batson/Wheeler investigations. You responded,
asserting exemptions to the production of some of the requested documents. We sent you a letter
on January 25, 2022 addressing the exemptions you asserted in response to our request. In that
letter, we offered to formally appeal or to speak with you over the phone about your asserted
exemptions in order to avoid unnecessary litigation. We remain willing to do so. As we informed
you in our letter of January 25, 2022, however, should we be forced to file suit to obtain records
to which we are entitled, you will be liable for our fees and costs.

If you wish to discuss this matter further, please contact our office as soon as possible.
Please let us know if you are withholding documents on the basis of the exemptions you assert
(as opposed to asserting exemptions to avoid waiver, but without withholding any documents). If
you do not respond to our CPRA request, we will have no choice but to initiate litigation to
obtain the documents to which we are entitled under the law.

Thank you for your immediate attention to this matter.

Sincerely,

.
o

Ellen Leonida
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OFFICE OF THE

DISTRICT ATTORNEY
EL DORADO COUNTY, CALIFORNIA

VERN PIERSON. DISTRICT ATTORNEY

April 8, 2022

Ellen Leonida

BraunHagey & Borden LLP

351 California Street, 10th Floor
San Francisco, CA 94104

RE: Public Records Act Request
Ms. Leonida,

We are writing to you in response to your March 25, 2022 PRA letter, which was a follow up to
the original July 23, 2021 PRA and your recent January 18, 2022 follow up letter. You noted in
your March 25, 2022 follow up letter that you sought public records "...relating to the Racial
Justice Act, and records regarding Batson/Wheeler investigations” and you stated that we objected
to the production of these categories of public records.

However, if you see our September 27, 2021 response, page 5, paragraph D we said "we have no
record regarding 'implementation of and compliance with RJA' and do not have a formal office
policy" and noted in our response that we are guided solely by the law on this matter. This
response has not changed as of the date of this correspondence. In short, we have no responsive
public records on the RJA other than emails from or between senior attorney DA management
staff discussing the pending/new RJA legislation and/or the ACLU public record act requests
concerning RJA. There are no communications about our office implementation of RJA.

Additionally, if you see our September 27, 2021 response, page 5, paragraph E we said we made
inquiries internally as to the last 15 years if there even were any granted Batson-Wheeler motions,
and there were none to our senior management staff's recollection. (Since the date of the last
letter, there was a granted Batson-Wheeler Motion, but the juror was reseated and there are no
public records or documents relating to this recent court event.) Accordingly, we have no records
of Batson-Wheeler motions filed, motions granted, discipline, or reports to the State Bar. In
short, we have no responsive documents other than what are likely a few internal trainings on the
general topic of jury selection.

Very truly yours,

VERN PIERSON
District Attorney

>

4
—— f
MES A. CLINCHARD

Assistant District Attorney

778 Pacific Street, Placerville, CA 95667 — (530) 621-6472 Fax: (530) 621-1280

www.cldoradoda.com
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Savannah Broddrick <savannah.broddrick@edcgov.us>

PRA Correspondence

PRA Response <praresponse@braunhagey.com> Tue, Apr 12, 2022 at 2:21 PM
To: Savannah Broddrick <savannah.broddrick@edcgov.us>
Cc: James Clinchard <james.clinchard@edcgov.us>, PRA Response <praresponse@braunhagey.com>

Ms. Broddrick and Mr. Clinchard,

Thank you for your response. In your September 27 letter, you cite exemptions pertaining to sections 1 and
2 of our July 23, 2021 request. Please inform us if any documents responsive to those sections of our
request are in fact being withheld. If so, please provide the specific exemption used to justify nondisclosure.
We would be happy to discuss this matter on the phone if that would be helpful.

Regards,

Joshua Wilner
BRAUNHAGEY & BORDEN LLP

San Francisco

351 California Street, 10" Floor
San Francisco, CA 94104

Tel: (415) 599-0210

New York

7 Times Square

27t Floor .
New York, NY 10036-6524
Tel: (646) 829-9403

From: Savannah Broddrick <savannah.broddrick@edcgov.us>
Sent: Friday, April 8, 2022 2:59 PM

To: Ellen Leonida <Leonida@braunhagey.com>

Cc: James Clinchard <james.clinchard@edcgov.us>

Subject: PRA Correspondence

*** EXTERNAL MESSAGE ***

[Quoted text hidden]

WARNING: This email and any attachments may contain private, confidential, and privileged
material for the sole use of the intended recipient. Any unauthorized review, copying, or distribution
of this email (or any attachments) by other than the intended recipient is strictly prohibited. If you
are not the intended recipient, please contact the sender immediately and permanently delete the
original and any copies of this email and any attachments.
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OFFICE OF THE DISTRICT ATTORNEY
COUNTY OF EL DORADO

LEGAL AND CASE PROSECUTION POLICY MANUAL

VERN R PIERSON
DISTRICT ATTORNEY

NOTICE: The El Dorado County District Attorney’s “Legal & Case Prosecution
Policy Manual” is for internal use within the District Attorney’s Office. This manual is
protected from public disclosure under California law. No portion of this manual is to
be reproduced or distributed outside the District Attorney’s Office without express
approval of the District Attorney.

The policies and procedures of the District Attorney's Office can be changed,
modified or deleted at the discretion of the District Attorney. Changes in case law,
statutes, and the practices of District Attorney's Office personnel may warrant
changes in policy. All changes will be published and distributed.

The current version of the policy manual will be maintained in the P and S Drives
labeled as folder DA POLICY MANUAL — Red Book\OFFICE POLICY \Legal and
Case Prosecution Manual June 2016

All District Attorney Office personnel will receive one hard copy binder of the
complete policy. Thereafter maintaining an updated version of the policy is the
responsibility of each person.

All District Attorney Office personnel are responsible for knowing the policies and
contents of this policy.

2016

06/10/2016
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1. CHARGING - UNIFORM CRIME CHARGING STANDARDS

No crime shall be charged by the El Dorado County District Attorney’s Office unless
it first meets the Uniform Crime Charging Standards established by the California
District Attorney’s Association, which requires all of the following:

* A complete investigation and thorough review of the evidence which satisfies the
prosecutor that the accused is guilty of the crime.

* Legally sufficient, admissible evidence of a corpus delicti.
* Legally sufficient, admissible evidence of identity.

* Legally sufficient evidence to convince a jury of the accused’s guilt beyond a
reasonable doubt, considering the most plausible and reasonable foreseeable defense.

[1]



2. CHARGING - OTHER GENERAL CONSIDERATIONS

Above and beyond the Uniform Crime Charging Standards, attorneys must remember
to exercise sound prosecutorial discretion in each and every case presented for filing.

Deputies must thoroughly and critically evaluate reports to ensure that a case has been
fully investigated. A full investigation demands that necessary and appropriate
witnesses have been interviewed, that statements from those witnesses adequately
address the issues, and that any defenses obvious at the outset have been refuted to
the extent possible. In every case, the deputy should also consider the danger of a case
growing stale by failing to act in a timely manner.

All reports must include a copy of the defendant’s criminal history (RAP sheet), if any.
DUI reports should also include a copy of the defendant’s DMV printout. If
applicable to the DUI case, the all audio and video evidence, PAS maintenance log,
and EPAS maintenance logs should be requested when case is filed.

If you need documentary evidence in order to prove a case, please complete the
appropriate request. Items such as proof of prior convictions, medical records, and
related police reports will be ordered by the clerical staff and/or obtained by the
Investigative Bureau only upon the written request of an attorney.

For purposes of charging priors, the charging deputy should rely on the RAP sheet
when no other information is immediately available.

Cases rarely, if ever, get stronger after filing. Deputies should ask themselves whether
they would be comfortable taking the case before a jury based upon the existing state
of the investigation. If not, the case should be declined for prosecution and/or
returned to the submitting agency for further follow-up investigation. The charging
deputy is to fill out the disposition sheet (including at least one checked box under
JUS 8715 A-L), and explain the reasons for the charging decision and/or needed
follow up. A case sent for follow-up investigation will be considered closed by our
office, unless and until the investigating agency conducts the requested follow-up.

(2]



If the case involves injury and the extent of injury is unknown or unclear, contact the
investigating officer (or the police liaison from his or her agency). If the investigating
officer is not available within the time constraints of the coutt's filing deadline and
release of the suspect would pose a threat of public safety, complete an Investigative
Request in GABRIEL and forward immediately to the Chief Investigator ot the
Supervising Investigator.

Deputies must comply with all policies regarding victims’ rights at the time of
charging.

[3]



3. CHARGING - TIMELY AND COMPLETE

Using sound prosecutorial discretion, the charging deputy should, at the eatliest stage
possible, charge all applicable crimes, allegations and enhancements (including prison
priors, probation ineligibility clauses, strikes etc.) that meet the chatrging standatds.
Joinder of all relevant defendants and charges in a single complaint is also the
preferred approach.

[4]



4. CHARGING - VICTIM INPUT

In all appropriate cases, victims should be given an oppottunity to be heard on
charging decisions ptior to our final filing decision. (See policy # 49 - Victim Contact
Policy) Victim Bill of Rights

[5]



5. CHARGING AND DISPOSITION POLICY

The District Attorney has the exclusive authority to establish chatging and disposition
policies. It is expected that all Deputy District Attorneys will abide by all such policies.

[6]



6. CHILD PORNOGRAPHY & EXPLOITATION CASES
A. Charging Cases

Once you receive the referral for charging a Child Pornography or Exploitation case
from any of the agencies, as the charging Deputy District Attorney you must contact
the investigating detective or forensic examiner to discuss the case before a charging
decision is made. When possible, do not rush to make a charging decision because it is
important to collect and examine all forensic evidence in the case and ensure law
enforcement has attempted to obtain a suspect interview.

When consulting with the forensic examiner or detective, it is important to
understand from the detective or examiner the number of child pornography images
that have been located on a media device. The number of images may determine
whether the case is prosecuted locally or federally by the United States Attorney’s
Office. Before charging the case locally, the Deputy District Attorney shall consider a
consultation with the United States Attorney’s Office. A general rule of thumb is that
the United States Attorney’s Office requires at least 50 images before they will file a
case, but that is not always the case depending upon the facts of the case or the
suspect’s criminal background.

When deciding whether the images meet the legal definition of child pornography,
consider the law, which is that child pornography is any image or video of a real child
under the age of 18 engaged in or simulating sexual conduct. Penal Section 311.3
defines it as material that portrays sexual conduct. Please see the code section for
further detail as to what material is considered sexual conduct. 311.3 Penal Code

In consideting whether to chatge the case, the Deputy District Attorney shall view the
images of suspected child pornography. It is necessary for the deputy district attorney,
along with assistance from the investigating detective and forensic examiner, to
determine whether the images depict a minor under the age of 18 engaged in sexual
conduct. (The manner in which the Deputy District Attorney shall view the images
will be discussed in sub-section B below). If the Deputy District Attorney, or
detective/forensic examiner, is unable to make this determination, the images must be
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sent to the National Center for Missing and Exploited Children (NCMEC) before a
charging decision can be made. Request the detective or forensic examiner submit the
images to NCMEC. It is a good idea to send the images to NCMEC even in cases
where the minor appears to be under the age of 18, however, this does not need to be

completed pre-charging if it is obvious the minors depicted in the images are under
18.

In determining whether or not an image is child pornography, the Deputy District
Attorney should consider the content of the images as well as their context. When
doing so, consider the factors below:

1. Whether the focal point is on the child’s genitalia or pubic area.

2. Whether the setting is sexually suggestive (i.e., in a place or pose)

3. Whether the child is in an unnatural pose or in inappropriate attire, considering the
age of the child

4. Whether the child is fully or partially clothed, or nude. (Associated with sexual
activity.)

5. Whether the child’s conduct suggests sexual coyness or willingness to engage in
sexual activity

6. Whether the conduct is intended or designed to elicit a sexual response in the

viewer.

Once it is determined that the images contain child pornography, the Deputy District
Attorney must decide what exact charges to file, 1.e. possession, distribution,
manufacturing. For a full breakdown of all child pornography laws and enhancements,

please see the child pornography matrix created by San Diego Deputy District
Attorney Jeff Dort and Deputy Attorney General Robert Morgester located in the
folder entitled DA Policy Manual “Redbook” folder in the S and P Drives.

8]



In the event you charge possession of child pornography, Penal Code section 311.11,
where the suspect possesses more than one image of child potnography, under Pegple
v. Hertzag (2007) 156 Cal. App.4th 398, you may only charge the suspect with one
count of possessing child pornography. However, if thete is evidence the suspect was
also distributing child pornography or manufacturing child pornography, you may
charge the suspect with these separate charges as well.

B. Handling of Child Pornography Evidence

When reviewing child pornography evidence, all images shall only be viewed on a
forensic laptop computer that is not connected to the network.

Viewing such images on any other computer, including an attorney’s assigned laptop
computer is prohibited.

Upon receiving the case for charging, if you receive a CD or DVD containing child
pornography, immediately bring the CD or DVD to a District Attorney Investigator
to book into evidence at our office. Do not keep this CD ot DVD in your office
and/or with any files associated with the case. Do not stote ot save any images
and/or content from the CD or DVD on any computet.

C. Discovery Issues and Presentation at Trial

We will not disclose anything that constitutes child pornography without a court order
and protective order.

Prior to Westerfield v. Superior Court, (2002) 99 Cal. App.4th 994, traditional discovery of
child pornography images and video was not practiced, and typically, copies were not
made available for the defense’s use. Rather, the defense would be required to
conduct any necessary review of the contraband at a law enforcement facility only.

Before discovering child pornography images to the defense, first invite the defense
attorney to view the images at the District Attorney’s Office or other law enforcement
facility while you, the detective, or forensic examiner are present.

[9]



If the defense attorney insists upon obtaining a copy of the child pornography images,
the deputy district attorney shall tell defense counsel that we must have a court order
that must contain a protective order which must be signed by the judge before the
images may be discovered. (See Westerfield v. Superior Court).

The protective order should always (1) limit the defense attorney’s uses of the
material; (2) require that any expert hired by the defense be bound by the otder; (3)
require that all illegal materials turned over in discovery be returned within 60 days
upon the case’s completion. A copy of the protective order shall be attached to the
CD before it is discovered to the defense attorney. Upon final disposition of the case,
the defense attorney must return the CD to the People for destruction. You will find a
sample of the protective order located in the folder entitled DA Policy Manual
“Redbook” in the S and P Drives.

Prior to release of child pornography pursuant to court ordet, the Deputy DA must
get approval from the District Attorney, Chief Assistant District Attorney, ot the
Assistant District Attorney before release of the child potnogtaphy to the defense
attorney.

D. Presentation of Evidence at Trial

Exhibits can be prepared for the court and the jury in either printed or digital form. It
is most convenient to use digital form by way of a PowerPoint presentation to reduce
the amount of duplication of the images. If you intend to use a computet to present
the evidence in court, you shall use the forensic laptop computer which is not
connected to the network.

While the trial is a public hearing, try to argue to the court that the public should not
be allowed to view the illegal images. To prevent the victims in the images from
further exploitation, request permission from the coutt to section off half of the
courtroom audience area so that observers cannot see the actual images, but can still
see the witnesses, parties, the jury, and counsel if possible.

[10]



Meet with your forensic examiner or detective in advance to prepare his or her
testimony for preliminary hearing or trial.

E. Forfeiture of Computer

At the conclusion of the case, request the coutt issue a fotfeiture order for the
computer, or other device, in which the child pornography was stored. Any computer
equipment, including all peripherals used in a sex crime against a child, is subject for
forfeiture per Penal Code section 502.01.  502.01 Penal Code

[11]



7. CIVIL COMPROMISE

Absent approval from the District Attorney, Chief Assistant District Attotney, ot the
Assistant District Attorney, the People will not agree to a civil compromise putsuant
to Penal Code Section 1377, et seq.

[12]



8. COLLATERAL/EXTRINSIC CONSEQUENCES

A. Consideration of Extrinsic Consequences at the Time of Plea (e.g. Immigration

Consequences)

For purposes of this policy, extrinsic consequences are defined as those
consequences that occur because of a defendant's conviction or sentence in a case but
which are not part of the terms and conditions of the sentence imposed by the coutt.
They are sometimes colloquially referred to as collateral consequences, and they
generally occur because of the actions or decisions of others in response to the
conviction or sentence. Such consequences are often cited by defense counsel when
arguing for a particular resolution of a case. There are a myriad of examples of

extrinsic consequences which are highly fact-specific and often extremely difficult to
verify.

Common examples that we deal with continually are requests for consideration by
prosecutors to recognize the impact of convictions on military and police careets,
scholarship availability for college students, and professional licenses for doctors,
nurses, teachers, etc. Another common example was discussed in the Supreme Court
case of Padilla v. Kentucky (2010) 130 S.Ct. 1473 which urged the consideration of
extrinsic consequences of immigration laws during plea negotiations.

Penal Code section 1016.3(b) states that the prosecution shall consider the avoidance
of adverse immigration consequences in the plea negotiation process as one factor in
an effort to reach a just resolution. CA Codes (pen:1016-1027)

Padilla does not suggest that prosecutors should resolve cases to thwart federal
immigration law. Further, the case does not imply that federal deportation
consequences for convicted offenders are unjust. It is the duty of a prosecutor to seek
justice. Justice also requires equal protection of the law and mandates treating similarly
situated defendants equally. In some cases, the extrinsic consequences may be so
disproportionate to the severity of the crime and to the criminal punishment imposed
as to be unjust. Considering a proffered extrinsic consequence in such a case may be
approptiate in seeking a just resolution.

[13]



Any plea agreement taking into consideration an extrinsic consequence to the
defendant must still serve the interest of justice. To promote consistency, any plea
agreement intended to ameliorate an extrinsic consequence must be approved by the
Chief Assistant District Attorney, Assistant District Attorney or Team Lead Attorney.

Prosecutors should adhere to the following guidelines when determining whether an
extrinsic consequence merits consideration in reaching a plea agreement:

1. There must be a factual basis for the plea.

2. If the defendant is charged with a violent or setious felony as defined in Penal Code
Sections 667.5(c), 1192.7 and 1192.8, or a strike prior pursuant to Section 1170.12,
any modification due to an alleged extrinsic consequence is presumptively
inappropriate.

3. If the defendant is statutorily ineligible for probation, consideration of an extrinsic
consequence is presumptively inappropriate.

4. An extrinsic consequence proffered to reduce a prison sentence to a lesser term is
presumptively inappropriate.

5. An extrinsic consequence proffered to obtain a "wet reckless" in a driving under
the influence case is presumptively inappropriate.

6. Prosecutors may not agree to restrict a court's authority to punish a probation

violation.

7. In general, the less serious the crime the more likely an extrinsic consequence will
unjustly impact the resolution of a case.
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8. Consideration of extrinsic consequences does not mandate accepting that an
extrinsic consequence has merit. Prosecutors have discretion to determine that a
proffered extrinsic consequence does not merit alteration and will not result in an
unjust sentence. It may be appropriate to request that defense counsel provide
evidence to support his or her belief that there will be an extrinsic consequence to his
or her client because of a particular conviction or sentence of an extrinsic

consequence should be documented in the case management system.
9. A prosecutor's decision AND the supervisot's approval concerning consideration

10. A prosecutor should determine whether discussions with defense counsel about
an extrinsic consequence for the defendant ought to be placed on the record.

B. Consideration of Extrinsic Consequences — Post Conviction

Society, victims, and this office all have a strong interest in the finality of criminal
proceedings.

Extrinsic consequences, including immigration consequences, may not develop until
years after a judgment has become final and the sentence has been completed. The
law affords ample opportunities for defendants to challenge the correctness of
judgments against them. The lawfulness of the remedy sought will determine the
outcome without alteration due to a proffered extrinsic circumstance.

Where a defendant seeks any modification based on an extrinsic circumstance but
without any lawful basis for the collateral attack on the conviction (for example,
where either Penal Code section 1016.5 does not apply or a habeas corpus writ is not
available), judgments will not be altered due to an extrinsic consequence.

A served sentence will not be altered in the Coutt's records post hoc due to a
proffered extrinsic consequence. Further, "nunc pro tunc" orders to change a record
of conviction having adverse extrinsic consequences are illegal unless there was, in
fact, a clerical error in recording the conviction. Pegple v. Borja (2002) 98 Cal.App.4th
481; People v. Barraza (1994) 30 Cal.App.4th 114.
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9. CONVICTION REVIEW POLICY & PROTOCOL

The Chief Assistant District Attorney and/or his/her designee shall review and
investigate claims of innocence raised post-conviction involving non-negligent
homicides, sex offenses and violent and setious felonies involving substantial prison
commitments. The District Attorney may examine claims of innocence in other types
of case if a significant prison commitment or collateral consequence indicates that an
examination of the case is warranted.

In addition, the Chief Assistant District Attorney, Assistant District Attorney or their
designee shall be responsible for ensuring that any claim of Prosecutotial Misconduct
made during the pendency of any criminal matter is thoroughly investigated and
litigated prior to the completion of that pending criminal matter. (See Prosecutotial
Misconduct section in this Policy Manual)

A. Protocol

All Post-Conviction claims of actual innocence, no matter in what form the claim is
raised, shall be forwarded to the assigned Chief Assistant District Attorney and his
designee for review. The Chief Assistant District Attorney shall insure that the claim
is propetly documented in GABRIEL, and that the claim and the file are uploaded
into GABRIEL.

The Chief Assistant District Attorney and his/her designee shall review each claim to
determine whether any further action or investigation is warranted. If after conducting
the initial review a determination is made that the claim does not warrant further
investigation, the Chief Assistant District Attorney shall notify the defendant and any
known counsel that no further action will be taken on the claim. Claims with strong
indicia of actual innocence will be investigated by the District Attorney.

At the conclusion of the investigation, the Chief Assistant District Attorney or
designee shall determine whether all avenues of inquiry have been exhausted and
whether based on the investigation there is a plausible claim of innocence. The
existence of a reasonable doubt does not necessarily result in a conclusion that the
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defendant is factually innocent; the conclusion must be that there is clear and
convincing evidence that there exists a plausible claim of actual innocence in the case.

B. Case Review

The Chief Assistant Deputy District Attorney, ot designee, shall ptioritize the

examination and review of cases as follows:

Non-Negligent Homicides;

Sexual Assault Cases;

Violent and Serious Felony cases involving substantial state prison commitments;

Other felony cases involving a substantial prison commitment or other significant

collateral consequence;

While cases wherein a defendant entered a plea of guilty or nolo contendere will not
be excluded from review, as the possibility exists that an innocent defendant may have
plead to a crime he/she did not commit to avoid a potential significant sentence, they
require greater scrutiny and the claim of innocence initially submitted must be
compelling.

Particular scrutiny shall be paid to claims of actual innocence that cite newly
discovered evidence that bears on innocence or that raise claims that have been found
to be red flag issues such as misidentification, witness recantation, lying by an
informant/coopetator, meaningful claims of alibi, or substantial Brady violations that
would appear to involve actual innocence.

C. Caveats

As a general policy we will not investigate, in the absence of other compelling
justification, claims where a defendant knew or should have known the basis of

[17]



his/her cutrent claim at the time of the conviction, or where the defendant now
disavows his/her trial testimony and proffers a different theory of innocence. In
addition, except where there is a compelling showing that a plea was enteted to avoid
a more significant sanction, the defendant must have continually maintained his/her
innocence from the inception of the case.

Conviction Review Application form is located in the folder entitled DA Policy
Manual “Redbook” in the S and P Drives.

[18]



10. COUNTY AND DEPARTMENT POLICIES

Every member of the DA’s Office is responsible for knowledge and all internal DA
Office Policies and all El Dorado County Policies, which includes the following:

A. Vern Pierson July 15, 2015 memorandum re: timesheets, p-cards, and travel located
in the folder entitled DA Policy Manual “Redbook” in the S and P Drives.

B. County Policies: Every DDA is responsible for knowing all El Dorado County
Policies. Which can be found at: located in the folder entitled DA Policy Manual
“Redbook” in the S and P Drives.

C. Of specific importance to all DDAs is the County Travel Policy D-1 and County
Credit Card Policy D-2

1. Travel Policy D1 can be found located in the folder entitled DA Policy
Manual “Redbook” in the S and P Drives.

2. County Credit Card Policy D2 can be found located in the folder entitled
DA Policy Manual “Redbook” in the S and P Drives.

D. DA Office P-Card Policy can be located in the folder entitled DA Policy Manual
“Redbook” in the S and P Drives.

E. DA Office Time Sheet Policy can be found at located in the folder entitled DA
Policy Manual “Redbook” in the S and P Drives.

[19]



11. COURT APPEARANCES

A. Punctuality in the Courtroom

DDAs have the responsibility to make scheduled court appearances on all of their
assigned cases or ensure that the case will be covered by another deputy. DDAs shall
notify the court if they are going to be late.

For example, DDAs who have an 8:30 court appearance and a 9:00 court appearance
shall call the 9:00 court as soon as possible and inform the 9:00 court of this fact.
DDAs shall also notify the DDA covering general calendar appearances for that court
docket. For later court appearances (9:30, 10, etc.), DDAs shall check in with the later
court prior to the appearance time and let that court know what other courts the that
DDA is going to. Another option is to put notes in the “case notes” section for the
appearance in GABRIEL for the calendar DDA to handle — with sufficient notes
about how the case should be handled.

B. Court Dress Code

Attorneys and all members of the Office appearing in court shall wear appropriate
court attire. Denim jeans, dresses, skirts or jackets are not appropriate courtroom
attire.

C. Updating Electronic File (GABRIEL)

Case files and GABRIEL must always be updated, as accurately and completely as
possible, during or immediately after each court appearance.

D. Immediate Notification.

If any of the following happen in coutrt, the District Attorney, Chief Assistant District
Attorney, Assistant District Attorney or Team Lead should be notified: immediately:
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. Any allegation of prosecutorial misconduct (See policy #41 on prosecutotial

misconduct);

Any contempt of court against a DDA

Any granted 1538.5 motion,

Any Otzder to Show Cause against a law enforcement agency ot officet ot a
DDA or the DA.

Any dismissal of a serious or violent felony or enhancement by the Court over
our objection

Any granting of a Trombetta/ Hitch/ Y oungblood motion,

Any granting of a Batson/ Wheeler motion,

Any finding of a Brady violation on the patt of the DDA or DA's Office
Any dismissal of any case over out objection.

[21]



12. DEATH PENALTY

The District Attorney is solely responsible for determining whether to seek the death
penalty in special circumstance homicide cases. This decision will be based on an
analysis of all criteria enumerated under California law, including, but not limited to,
the factors enumerated in California Penal Code Section 190.2.

DEATH PENALTY REVIEW

Whenever a homicide is filed and the filing deputy believes that a Special
Circumstances allegation may be provable, the District Attorney and Chief Assistant
shall be notified immediately. In order to preserve our rights, the filing deputy may file
the Special Circumstance allegation(s) on the complaint, or send a “Notice” lettet to
defense counsel informing them that the District Attorney may file Special
Circumstances at a later date.

All cases where there is a potential or actual Special Circumstances allegation shall be
presented to the Death Penalty Review Committee for their teview. The case should
be presented to the Committee after the investigation is complete, usually after the
Preliminary Hearing. Defense counsel will be advised and offered the opportunity to
present, in writing, mitigating evidence or arguments on behalf of the defendant. The
Committee will be guided solely by the facts of the case, the statutory aggravating and
mitigating factors, and case law interpreting those factors. The Committee will
recommend seeking the death penalty only when the known facts and circumstances
relating to the case and the defendant create a reasonable probability that an El
Dorado County jury would return a death verdict.

The race, religion, ethnicity, gender, or sexual orientation of the defendant or victim
shall not be considered by the Committee unless it is relevant to an issue in the case.
A decision not to seek the death penalty shall be final, unless, prior to trial or retrial,
substantial new evidence is discovered which bears directly on the penalty decision. In

such cases, the Committee may reconvene and consider its recommendation.

[22]



Any recommendation by the Committee must be petsonally ratified by the District
Attorney. Defense counsel and the Presiding Judge shall be notified in wtiting of any
decision to seek the death penalty. Defense counsel may, at any time, submit
additional arguments, in writing, regarding new mitigating evidence and, at the
discretion of the Committee, they may meet again to considet it.

The Death Penalty Review Committee should include the following petsonnel:
1) The Chief Assistant District Attorney
2) The Assistant District Attorney

3) Up to two at-large members assigned by the District Attorney, whose present
assignment and experience makes their input important to a particular case decision

[23]



13. DEFERRED PLEAS

Deferred pleas are disfavored by this office and should only be offered in
extraordinary cases, and with District Attorney, Chief Assistant District Attorney, ot
Assistant District Attorney approval, when there is a substantial risk that an
appropriate disposition of the pending case(s) will not be obtained through traditional
negotiation. Every deferred plea which is approved shall contain a provision that the
deferred plea shall be entered and sentence imposed if the defendant violates any
condition of probation or the deferred entry of judgment.

[24]



14. DISCOVERY - BRADY POLICY

Pursuant to Brady v. Maryland (1963) 373 U.S. 83, it is the ethical responsibility of each
deputy to inform the defense of any potentially exculpatory material known to the
prosecution team in any particular case. The prosecution has a duty under the
Fourteenth Amendment’s due process clause to disclose evidence to a ctiminal
defendant when the evidence is both favorable to the defendant and material on
either guilt or punishment. Evidence is “favorable” if it hurts the prosecution or
helps the defense.

Prior to the Preliminary Hearing, the deputy shall run the RAP sheet of every material
witness whose testimony will be presented (live or through 872(b) P.C, hearsay) at the
hearing and shall provide exculpatory information to the defense prior to the hearing
e.g., crimes of moral turpitude.

NOTE - It is a misdemeanor to provide actual RAP sheets to defense counsel.. This
includes law enforcement Brady checks as defined under Policy #15 (Law
Enforcement Professionals) of this policy manual.

[25]



15. DISCOVERY - BRADY POLICY (LAW ENFORCEMENT
PROFESSIONALS)

This protocol is established pursuant to the District Attorney’s responsibility under
Brady v. Maryland (1963) 373 U.S. 83 to disclose to the defense evidence favorable to a
defendant. It is meant to address material with respect to law enforcement
professionals which is exculpatory or impeaching and is matetrial to guilt or
punishment.

The District Attorney’s Brady Committee [BC] will consist of the Chief Assistant
District Attorney and/or the Attorney and Deputy District Attorneys IV chosen at
large. This committee will serve as evaluator of all potential Brady material as it relates
to law enforcement personnel. The committee will collect any potential Brady
information, evaluate it, and decide if it requires inclusion in the Index.

All Deputy District Attorneys are expected to have read and be familiar with the
Internal Brady Policy which are hereby incorporated by reference. Please refer to this
documents located in the folder entitled DA Policy Manual “Redbook” in the S
and P Drives. for the detailed procedures.

A. Required Submissions

It is the responsibility of every prosecutor and investigator to immediately alert the
Chief Assistant District Attorney or the Assistant District Attorney when they
become aware of potential Brady material that relates to any member of the law
enforcement commounity within El Dorado County or any enforcement that
potentially has contact with any El Dorado County criminal prosecution. Information
of this type includes, but is not limited to, information that would tend to establish
that the law enforcement professional:

¢ has made false reports in the past;

* has pending criminal charges or is the target of a current criminal investigation;
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* is being investigated by his or her own department for improper conduct, or has
been

* has evidence of character for untruthfulness;

* has a bias in one or more potential criminal cases;

* has an inappropriate relationship with a key witness or a defendant or his or her

* is on probation or parole;

* has had a Prtchess motion granted as to said person;

* is suspected of hiding or altering evidence or committing perjury in a criminal
investigation or

* any information that tends to establish that the law enforcement witness may not be
truthful or totally forthcoming in any criminal investigation .

Such information should be given to the Chief Assistant DA, Assistant DA or Team
Lead immediately in writing, and should include the following:

a) name of person;

b) agency and badge number;

c) case ot cases they may be involved in with case numbers and police reports; and

d) a summary of the facts that cause you to believe there may be a Brady issue.

[27]



B. Brady Committee Action and Index

The BC will evaluate the evidence submitted and, if approptiate, request additional
information from any appropriate source. No source of information will be
automatically rejected, but the BC will determine what weight to give the information.

Ultimately, the BC will decide whether the information provided triggers a need for a
Brady notification to anyone, and whether or not inclusion in the DA’s Brady Index
(“Index”) is warranted.

Eligibility for the Index will be determined by the BC based on a standard of clear and
convincing evidence, keeping in mind the prosecutor’s responsibilities under Brady.
Every Deputy D.A. will be responsible for ensuring that they check with the Chief
Assistant District Attorney of any law enforcement professional who will be a matetial
witness.

C. Confidentiality

The actual information supporting the inclusion of the law enforcement professional
in the Index will not be available for access online. The information behind the Index
will be maintained by the Chief Assistant District Attorney. The Brady Index
application will indicate whether a particular officer should be the subject of further
inquiry by the Deputy D.A. When the check of the Index indicates that the Deputy
D.A. should make further inquiry as to a particular officer.

The decision whether disclosure is necessary in a particular case will be made by the
inquiring deputy in consultation with the BC.

If a decision is made by the BC to include a law enforcement professional in the
Brady Index, that person and his or her department will be notified and provided an
opportunity to amend the information already collected. Such information is subject
to constant review by the BC, and a name may be withdrawn from the Index upon
further consideration of current or new information.
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The Index may only be examined by the BC or a deputy whose subpoena or inquity
has triggered a response. Index information may not be released unless the BC has
determined that notification is consistent with our responsibilities under Brady v.
Maryland investigation.

The Law Enforcement Brady Index is maintained by the Chief Assistant District
Attorney and can be found through the Google Drive labeled EDCDA Law
Enforcement Personnel Brady Index. Access to the Brady Index is limited to
DDAs and its sole purpose is for use in pre-filing and post-filing preparation of a case
for prosecution.

The El Dorado County District Attorney Office Internal Brady Policy is located in
the folder entitled DA Policy Manual “Redbook” in the S and P Drives.
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16. DISCOVERY - CHILD MOLEST/ABUSE (MDIC EVIDENCE)

MDIC recordings shall not be discovered until the court signs a protective order
prepared by the prosecution authorizing the release of this information under the
conditions stated in the protective order. Under no circumstances will be an MDIC
recorded interview be discovered or given to anyone including the Court by anyone
other than assigned prosecutor, Chief Assistant DA or Assistant DA or sworn peace
officer assigned to case. Legal staff member will not be asked to discover MDIC
interview tapes.

These protective orders shall be in a standard format. Please consult with Chief
Assistant DA, Assistant DA or the assigned child sexual assault prosecutor to ensure
you are using the standard format.

MDIC protective order samples are located in the folder entitled DA Policy Manual
“Redbook” in the S and P Drives.
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17. DISCOVERY - REVIEWING DISCOVERY

It is good practice to review all “documents” before discovering to the defense.
Deputy District Attorneys are strongly encouraged to review all documentary
evidence, including but not limited to audio and video recordings, prior to discovering
that evidence to the defense. If that review reveals confidential information, the
Deputy District Attorney shall appropriately redact or obtain a protective order prior
to providing the discovery to the defense.
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18. DISCOVERY - WITNESS CONSIDERATION

Each deputy has the obligation of ensuring that information regarding witnesses who
have received consideration from the prosecution and/or related law enforcement
agencies is discovered to the defense. In order to meet this obligation, the following
policy controls in every felony criminal case:

a. Prior to the filing of the Information, the assigned deputy shall initiate an
investigative request with our Investigations Bureau asking whether our office has
ever provided consideration (e.g. Informant Contract) to any of the civilian witnesses
in the case.

b. The Investigations Bureau will search through all relevant records, document the
results and notify the requesting DDA.

c. The deputy shall also search the file particulatly the confidential archive sections #
14 and 15 for witnesses who have “received a benefit.”

d. When an Information is filed, the Post Preliminary Hearing report must be notated
indicating a request had been made by the assigned deputy for investigations to
investigate this issue. If this has not been done, the supervisor or the Team Lead
reviewing the Information will notify the assighed DDA through the GABRIEL to
ensure that that the request is made and completed.

e. Prior to thirty days before trial, the deputy will inform opposing counsel if any
material witness has worked for law enforcement pursuant to a contract with our
office or has received a benefit.

f. In misdemeanor cases, after a case has been set for trial, the deputy shall submit an
investigative request with our Investigations Bureau asking whether our office hasever
provided consideration to any of the civilian witnesses. Any such information shall be
discovered to the defense as soon as possible before trial.

[32]



19. DISPOSITION and PLEA BARGAINING GUIDELINES

Disposition and plea bargaining decisions will be made on the merits of the case, and
not upon calendar overcrowding, heavy caseloads, undue pressure from the court, or

a perceived need to settle a case short of trial.
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20. DIVERSION - MISDEMEANOR

The District Attorney’s office utilizes a pre-filing and/or pre-trial diversion program
for some misdemeanor offenders (Suspended Driver's License Program. and Delayed
Entry of Judgment-Pacific Educational Service) The diversion program is limited to
specific crimes delineated by the District Attorney. No deputy shall offer diversion to
any defendant charged with any other crime without prior supervisor or Team Lead
approval. Only the diversion program approved by the District Attorney shall be
utilized. The practice of “DA probation/DA Diversion” (which is continuance of the
case without first obtaining a plea of no contest or guilty) is not authorized.

The DEJ/PES Policy and the SDLP Policy are located in the folder entitled DA
Policy Manual “Redbook” in the S and P Drives.
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21. DOMESTIC VIOLENCE CASES

It is the policy of this office that domestic violence cases will be filed with or without
the victim’s cooperation if the charging deputy reasonably believes that the crime has
been committed and it meets our charging standards. Given the potential for
continued violence or threat of violence in these cases, failure to make a prompt filing
decision is a risk we cannot take.

The filing deputy shall search the following databases at the time of filing charges,
California Sex and Arson Registry (SCAR), Supervised Release File, Department of
Justice Criminal History, DAMION and Gabtiel local databases (compliance with
Penal Code section 273.75), and complete 2 memorandum with the filing confirming
273.75 compliance

This office does not divert or enter delayed entry of judgment dispositions on any
domestic violence case.

As part of any conviction/disposition involving a probationaty sentence in a domestic
violence case, this office will always seek Penal Code 1203.097 terms, which includes
the statutorily mandated 52-week program.

[39]



22. DUI GUIDELINES

The following sets forth our filing and disposition guidelines in driving under the
influence (“DUI”) cases. While, they are provided to promote consistency and
uniformity in our prosecutions, each case must turn on the sufficiency of the
evidence.

a. Absent serious problems of proof, a DUI chatge will be filed if the blood alcohol
at the time of driving, can be established at .08 ot above, or if the defendant refused
to submit to or complete a chemical test.

3

b. All valid separate DUI convictions shall be pled and proved and shall not be plea
bargained or stricken, except for a failure of proof.

c. A DUI with a blood alcohol level of .08% or .09% at the time of dtiving MAY be
resolved as a “wet reckless” only when the following conditions ate met: 1) There
exists a proof problem, for example: absence of a bad driving pattern, FST
performance that does not show impairment, or PAS test showing clear rising BAC
defense; 2) The defendant has no other prior convictions (and/or pending cases) for
DUI and/or wet reckless; and 3) The defendant’s driving did not conttibute to a
collision and/or injury. Supervisor or Team Lead approval is required for a wet
reckless disposition in any other situation.

d. Excessive Blood Alcohol allegations must be pled and admitted/proven. Absent a
failure of proof, these allegations shall not be stricken or plea bargained.

e. It is the policy of this office that we shall not offer nor concur in any probationary
sentence for a felony DUI (3 or more priors) offense. The general policy of this office
is to seek a non-probation disposition for these recidivist offenders. Any exception
shall be approved by a supervisor or Team Lead..

f. In any case involving a DUI related death, the disposition must be approved by the
District Attorney.
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g. Delayed Revocation or Suspension of Driving Privileges (VC Section 23665) - In all
DUI cases where VC Section 23665 is applicable, DDAs shall request that the court
postpone the revocation or suspension of the offender’s driving privilege until the
term of imprisonment is served, as delineated in 23665 VC.
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23. EXPERT WITNESSES

No expert witness may be retained without the prior written approval of the DA, the
Chief Assistant D.A, or the Assistant D.A. Please use the expert witness request form
for this purpose. Each request must include the total proposed cost for the expett.

Forms for Expert Witness are located in the folder entitled DA Policy Manual
“Redbook” in the S and P Drives.
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24. EXTRADITION

No watrant will be removed from CLETS, NCIC or any Law Enforcement database
unless it has been first approved by the District Attorney, Chief Assistant D.A, or an
Assistant D.A,.

The decision to extradite will follow the guidelines below:

A. The District Attorney will extradite any case anywhere in the United States
when the case charges:

1. Setious and Serious and Violent Felony (667.5(c(1-23); 1192.7(c)(1-40) PC

2. All Felonies charging a prior Serious or Setrious and Violent Felony (Strikes)

3. All Felony DUIs or DUI related manslaughters (22350, 22350.5 VC, 191.5(a),
191.5(b) PC, 192.5(a) ot (b) PC)

4. All Felony Child Abuse (273ab and 273a(a) PC and all Child Abductions (278
and 278.5 PC)

5. All Felony Elder Abuse (368(b)(1) PC)

6. All Felony Arson cases (452 PC, 453, 455 PC)

7. All Felony Violations of Probation/Mandatory Supetvision/Post Release
Community Supervision (All defendants in this category should have waived
extradition as a condition of theit release/supetvision)

a. All Interstate Compact cases- PC 11189 to 11198 Interstate Compact Penal
Code 11189

8. All other felonies arrested or located in Oregon, Nevada, Arizona, Idaho and

Washington

9. All other felonies found outside Oregon, Nevada, Arizona, Idaho and
Washington will be reviewed on a case by case basis with law enforcement agency
input, cooperation, age of the crime, and severity of the crime.

10. All foreign felony extraditions will be reviewed on a case by case basis.

11. Misdemeanors will not be extradited absent compelling justification weighing law
enforcement agency input, cooperation, age of the crime, and severity of the crime.
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25. FACTUAL INNOCENCE PETITIONS

DDAs shall not concur with a defendant or suspects petition for a Finding of Factual
Innocence, nor shall they submit the issue, without written and oral opposition,
absent approval from the District Attorney, Chief Assistant District Attorney, ot the
Assistant District Attorney. Upon receipt of such a request undet Penal Code section
851.8, the DDA shall notify the Office of the California Attorney General.

Penal Code section 851.8
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26. FIREARM ALLEGATIONS AND 12022.53 P.C. ENHANCEMENTS

Absent a failure of proof or extraordinary citcumstances, a fitearm allegation and/or
enhancement should not be dismissed or plea bargained.

An allegation under Penal Code section 12022.53 (10-20-Life) shall not be dismissed
without the prior approval of the District Attorney, Chief Assistant DA or the
Assistant DA.
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27. GRAND JURY

Any request to bring a case before the Grand Jury must be made directly to the Chief
Assistant District Attorney, the Assistant District Attorney, ot the designated Grand
Jury coordinatoz(s).
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28. GRANT STATISTICS

Any District Attorney Office personnel assigned to a grant prosecution position, and
any deputy district attorney who works on or appeats on a grant case, must promptly,
completely and accurately enter all required statistical information into the relevant
computer database. Each grant deputy, and/or any attorney who wotks on or appeats
on a grant case, is also responsible for completing all requitred time studies evety pay
period. GABRIEL has grant classifications and bi- weekly time sheets will track
cases that need time studying.

The types of cases which are time studied, include Auto Fraud, Workers Comp Fraud,
Real Estate Fraud, Welfare Fraud, Environmental, Consumer Fraud, and AB 109
cases (which are PRCS [Post Release Community Cottections], 3056 or 3000.08
parole violations, 3455 PC mandatory supetvision, which should be entered as
"revocation proceedings" in the notes section on page 2 of the time study)

Time is to be entered in 15 minute increments, which must include the date, case
number, and what you did on the case.
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29. IMMUNITY

No person shall be given “use” and/or “transactional” immunity without the prior
approval of the District Attorney, Chief Assistant District Attorney, or the Assistant
District Attorney.
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30. INFORMANTS

No person may receive consideration of any kind from the District Attotney’s office
without prior approval of the District Attorney, the Chief Assistant, or an Assistant
District Attorney.

All request to provide information in consideration of an expected reduction in
sentence ot consequences and seriousness of the crime shall be documented and
archived in in the confidential section of the file (Archive 14 or 15).

All agreements to explore cooperation or actual cooperation shall be done in writing
and signed by the District Attorney, Chief Assistant District Attorney, or Assistant
District Attorney, the cooperating person receiving consideration and cooperating

person's attorney.
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31. LIFER POLICY

A. Every prosecutor who obtains a life imptisonment offense shall do the
following: Prosecutor Statement (P.C. section 1203.01) to CDCR per A
Complete Lifer Hearing packet for future use, including all Victim
Impact Statements, Probation Reports, and Statements in Aggravation
or Mitigation.
http://www.cdcr.ca.gov/victim services/parole hearing info.html

Penal Code section 1203.01

B. Important Facts especially those that were presented at trial but not
necessarily in the investigative reports.

C. A through Victim contact list especially next of kin (NOK) or close
personal friends

The DA Office will attend all scheduled lifer hearings. The preference is to send the
originally assigned prosecutor, however, in many cases the otiginal prosecutor is no
longer with the office. The assigned prosecutor will be experienced and thoroughly
prepared for the hearing.

The DA Office will make reasonable attempts to locate and notify all victims of the
underlying lifer offense of the pending lifer hearing. The Victim Contact Policy #49
will be followed.
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32. JUVENILE CRIMES FILED AS ADULTS

All cases where the law permits ditect filing chatges against a minor in adult court
under Welfare & Institutions Code Section 602(b) will be reviewed by the Chief
Assistant District Attorney, Assistant District Attorney ot their designated Team Lead
ot DDA IV, unless the District Attorney directs otherwise.
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33. NARCOTICS - ASSET FORFEITURE ACTIONS

All narcotics cases must be closely analyzed to determine the existence of any asset
forfeiture proceedings. Deputies handling narcotics cases should seek resolution of all
asset forfeiture proceedings prior to, or in conjunction with, any resolution of the
criminal case.

Asset Forfeiture policy and forms ate located in the folder entitled DA Policy
Manual “Redbook” in the S and P Drives.
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34. NARCOTICS - DRUG COURT (PC 1000) ,PROP 36, AFDC

At the earliest stage possible, the charging deputy should determine if the defendant
is statutorily eligible for Drug Court or Proposition 36 drug treatment under a strict
fact analysis. Unless eligible for PC 1000 Drug Coutt, no deputy should fail to charge
a ctime or enhancement, dismiss charges, or alter charges to accommodate an
otherwise statutorily unqualified candidate.
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35. NARCOTICS - SALES

All provable counts of drug sales and possession for sales and priors should be
charged as soon as possible. In cases where multiple sales have occurred, a
defendant’s record, number of sales, amount of natcotics sold, and degree of
sophistication will all be taken into consideration to determine if a probation offer
should be made. If a defendant is statutorily ineligible for probation, an “Initial Felony
Probation” offer should not be tendered absent a significant proof problem ot other
extraordinary circumstances.
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36. ON CALL POLICY

The Chief Assistant District Attorney ot the Assistant District Attorney shall establish
an on call list of Deputy District Attorney IV who shall be on call for law
enforcement on a weekly assignment basis. The on call assignment will run from
Monday at 8:00 a.m. to the next Monday at 8:00 a.m. All changes ot switches to the
on call the schedule have to be made on the office on call calendar and with
notification to the EDSO, PPD, SLPD and the CHP. It is the DDA seeking the
benefit of the switch duty to make the changes and LEA notifications.

On call DDAs shall be paid the DDA negotiated rate for the week of on call.

On call DDAs shall immediately notify either the Chief Assistant Disttict Attorney,
the Assistant District Attorney or the District Attorney of all officer involved
shootings investigations and homicides. That notification shall be made as soon as
possible but in any event no later than one hout after initial notification of the officer
involved critical incident or homicide.
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37. PEREMPTORY AND CAUSE CHALLENGES - CCP 170.6 AND 170.1

The approval of the District Attorney, Chief Assistant District Attorney, or Assistant
District Attorney is required prior to the exercise of a petemptory ot cause challenge
against a judge. Any systemic or blanket challenge to a particular judge must be
approved in advance by the District Attorney.
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38. PEACE OFFICER VICTIMS - FORCE OR VIOLENCE

No charging decision to reduce or reject a charge involving force or violence, or the
threat of force or violence against a peace officet, including Penal Code Section 148,
shall be final without the charging deputy fitst speaking with the victim officer(s) or
sending the officer a memorandum outlining the reduction of the chatge ot the
tejection of the case. The DA filing rejection form with a natrative explanation will
meet this obligation.

No chatge reducing or dismissing a charge involving a peace officer shall be made
without the approval of the Chief Assistant District Attorney, Assistant District
Attorney ot the Team Lead..

No filed case involving such charges shall be resolved without first contacting the
victim officer to discuss the matter.

This policy is not intended to prevent the filing DDA for the approptiate use of
discretion in deciding whether to initially file wobbler offense(s) as misdemeanot(s).
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39. PUBLIC RECORDS ACT AND SDT

Whenever we receive a subpoena duces tecum (SDT), a deposition subpoena,
ot a Public Records Act (PRA)request, a copy that tequest must be forwarded without
delay to your supervisor, the Executive Assistant to the Disttict Attorney, the
Assistant District Attorney for review . Before the release of any documents pursuant
to an SDT or PRA Request, the District Attorney, the Chief Assistant District
Attorney or the Assistant District Attorney approval must be obtained.

A. SDT and Deposition Subpoenas
1. Deposition subpoenas must be in compliance with Code of
Civil Procedure 2020.010 et seq. Code of Civil Procedure 2020.010

2. The service of any subpoena is made by personally delivering a copy to the
witness (CCP §1987). A SDT (whether for the production of records in coutt,
or for the purpose of discovery under Evidence Code section 1560(c)(2)
[deposition and records] or 1560(e) [copying records only], specifically requites
that an affidavit in support of the request and demonstrating good cause for
production of the records must accompany the subpoena (CCP§§ 1985(b) and
1987.5; cf Terry v SLICO (2009) 175 Cal.App. 4th 352, 356-360.

B. PUBLIC RECORDS ACT REQUEST

Requests for and the release of records to members of the public are
governed by the California Public Records Act (PRA). 1 (Gov. Code, § 6250
et seq.) Originally enacted in 1968, to replace "a hodgepodge of statutes
and court decisions, relating to public records[,]" it was patterned after the
federal Freedom of Information Act (Times Mirror Co. v. Superior Court (1991)
53 Cal.3d 1325, 1338; 5 U.S.C. § 552, etseq.). The premise of the PRA is
that "access to information concerning the conduct of the people's business is
a fundamental and necessary right of every person in this state." (§ 6250.)
Therefore, the PRA is to be liberally construed in favor of the release of public
records; while the assertion of PRA exemptions is narrowly construed. (Rogers
v. Superior Court (1993) 19 Cal.App.4th 469, 476, fu. 4-5; see Cal. Const.,
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art. I, § 3, subd. (b) (2).) However, "the public's right to disclosute of
public records is not absolute," especially when balanced against an
individual's right to privacy. (Cal. Const., att. I, § 3, subd. (b) (3); Black Panther
Party v. Kehoe (1974) 42 Cal.App.3d 645, 653 ["The objectives of the Public
Records Act thus include preservation of islands of privacy upon the broad
seas of enforced disclosure."]; Cizy of San Jose v. Superior Court (1999) 74

Cal. App.4th 1008, 1017 [identities of complaints concerning noise at local
airport do not need to be disclosed].) Public Records Act

As a consequence in balancing these policy considerations, the
deputy processing a PRA request should be mindful that our office's discretion
concerning the disclosure of records is limited and, therefore, any decision not
to release records must be based only on exemptions set forth in the PRA.

(GCS§ 6254, 6255.)

1. Response Due Within Ten Calendar Days (but can get an extension)

Section 6253 sets forth the time limits for a PRA response, and in
subdivision (c) provides that an agency must respond within 10 calendar
days after receipt of a PRA request. The deputy processing the response
needs to determine when it is due, what recotds are requested, and where they
are stored. If Deputy DA gets a PRA request, give a copy of the request to
your supervisor and to the executive secretary to the District Attorney.

2. Often Used Exemptions used by Prosecutors - Sections 6254, 6254.5 and 6255
(not exclusive list)

Sections 6254, 6254.5 and 6255 contain specific classifications of records
which are exempt from disclosure under the Act. Additionally, section 6275
et seq., is a listing of all statutes, no matter in what code, that exempt
records from disclosure. The deputy preparing the response should carefully
review these sections and pertinent case law so as to assert proper
exemptions. The exemptions most frequently used by prosecutors and law
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enforcement agencies are in sections 6254, subdivisions (a), (b), (c), (f),

and (k),

6254.5, subdivision (e) and 6255. (Frequently used exemptions ate listed in
Appendix C.)

Section 6254, subdivision (f) exempts from release, records of complaints
made to law enforcement, law enforcement investigative files, law
enforcement intelligence information, or security files, even after the
investigation has been completed. (Haynze v. Superior Court (2001) 26 Cal.4th
1061, 1071; Williams v. Superior Court, supra, 5 Cal.4th at p. 355; Dixon .
Superior Court (2009) 170 Cal. App. 4th 1271, 1273-1274 [autopsy repotts are
exempt from disclosure as long as there is "'a concrete and definite prospect™
of "criminal law enforcement' proceedings"].) Further, disclosure is not
required for that portion of an investigative file that reflects the analysis or
conclusions of the investigating officer. (§ 6254, subd. (f); Rackauckas v.
Superior Court (2002) 104 Cal.App.4th 169, 176-177.) Subdivision (k) of
section 6254, also contains within its ambit an exemption for a
prosecutor's work product.

Section 6254.5, subdivision (e) provides that government records need not be
disclosed to a member of the public if the records were given by one agency to
another "which agrees to treat the disclosed material as confidential." This type
of record can only be released to "persons authorized in writing by the person
in charge of the agency. . . ." (Ibid.) Therefore, if the records ate marked
confidential or if there is a written agreement that the tecords be treated as
confidential or if the agency has a written policy that such documents are
confidential, these records should not be released under the PRA. For
example, the Orange County District Attorney's office did not waive the law
enforcement investigatory report exemption when it furnished a close out
memorandum discussing the results of an investigation into officer misconduct
to the local police agency, because it was to remain confidential. (Rackauckas v.
Superior Court, supra, 104 Cal. App.4th at p.178.)
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Section 6255 provides an exemption to bar disclosure if "the public interest
served by not disclosing the record cleatly outweighs the public interest served
by disclosure of the record." (See, CBS, Inc. v. Block (1986) 42 Cal.3d 646, 652.)
Often referred to as the “catch-all" exemption, this provision can be asserted
when no other specific exemption applies. However, the burden is on the
agency to justify nondisclosure of the records. (Connell v. Superior Court (1997)
56 Cal.App.4th 601, 612; New York Times Co. v. Superior Court (1990) 218

Cal. App.3d 1579, 1585, disapproved on other grounds in Copley Press, Inc. ».
Superior Court (2006) 39 Cal.4th 1272, 1298.) Consequently, the particular
public interest in not disclosing the records should be cleatly stated in our
response. The most useful portion of the catch-all exemption was the so-
called "Deliberative Process Privilege," first recognized by the Supreme
Coutt in Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325, 1339. In
that case, the court held that agencies wete not required to release documents
which revealed the: "decision making process in such a way as to discourage
candid discussion within the agency and thereby undermine the agency's ability
to perform its function." (Jd. at p. 1342, quoting Dudman Communications v. Dept.
of Air Force (D.C. 1987) 815 F.2d 1565, 1568.)

3. RECOVERING COSTS

Section 6253, subdivision (b), requires government agencies to promptly make
available copies of all requested documents upon the payment of the "direct
costs of duplication, or a statutory fee, if applicable."

CPRA Manual prepared by San Diego DDA Peter Cross (ret.) is an extensive resource
in this area located in the folder entitled DA Policy Manual “Redbook” in the S
and P Drives.
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40. PRISON CASES - REMANDING TO CUSTODY

For any sentence resulting in prison, including 1170h sentences, the DDA shall
request that the defendant be immediately remanded to the custody of the Sheriff for
delivery to the institution. The DDA should object to any request that the defendant
remain out of custody and allowed to surrender at a later date.
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41. PROSECUTORIAL MISCONDUCT

A. Prosecutorial Misconduct Protocol

Claims of Prosecutorial Misconduct, made during the pendency of a case, create a
conflict of interest for the assigned prosecutor as it requires him/her to discharge a
duty to the People and defend himself or herself against a personal attack. The public
deserves a prosecutor held to the highest ethical standards and every prosecutor
deserves a neutral evaluation of the claim and a prompt, fair and robust defense.
Accordingly, no prosecutor should be left defending himself or herself over a chatge
of prosecutorial misconduct.

Occasionally, the dynamics of courtroom litigation may make bringing in other
prosecutors to handle allegations of prosecutorial misconduct impractical and
unnecessary. Therefore, if a prosecutor is verbally charged with prosecutorial
misconduct in court, and the chatges ate trivial, meretricious and/or designed to
delay, the trial deputy may ask for an immediate ruling from the judge.

When faced with a verbal accusation of prosecutorial misconduct, in general, the
better practice is for the trial prosecutor to:

e Ask the Court to order the defense attorney to reduce the allegation to writing;

e If the Court is unwilling to order the defense to reduce the allegations to writing,
then the prosecutor should ask the Court to order the defense to specifically layout
the claim of prosecutorial misconduct, the factual basis for such a claim, and the
sought remedy;

* Ask for time to adequately prepare and investigate the allegation;
* At the first practical opportunity, discuss the matter with the District Attorney,

Chief Assistant District Attorney or Assistant District Attorney;
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B. Protocol for Response to Written Allegations of Prosecutorial Misconduct

All written allegations of prosecutorial misconduct should be discussed immediately
with the Assistant Chief Assistant District Attorney and Team Lead. The Chief
Assistant District Attorney shall evaluate the allegations and discuss the issues with
the Supervising DDA to determine whether to assign the matter to the Conviction
Integrity Team. Upon assignment, the Conviction Integrity DDA will work
collaboratively with the targeted prosecutot.

Once the matter has been assigned to a Conviction Integrity Team membert, different
than that targeted by the allegation, the following protocol should be followed:

* While time may be limited, a thorough review of the file and all relevant facts is
essential to evaluate and defend against the claim. This should always include a
discussion with the accused prosecutor and his or her Team Lead in otdet to
understand his or her side of the stoty.

* In many cases, it is possible to resolve the issue between the prosecutor and
defense attorney without an adversarial hearing. For example, many allegations of
misconduct arise out of discovery disputes. It is frequently possible to resolve these
disputes without a court hearing. If the matter is resolved in this way, then the details
of the resolution must be entered in GABRIEL.

In cases that cannot be resolved except through an adversarial hearing, and an
evaluation reveals that the allegations of prosecutorial misconduct ate false, then a
written response clearly refuting the allegations must be filed with court. Under no
circumstances may allegations of prosecutorial misconduct go unanswered, and the
accused deputy should not write or sign this motion unless specifically authotrized by
the Chief Assistant Deputy District Attorney.

* Once the defense motion alleging prosecutorial misconduct has been denied by the
court, the prosecutor arguing the motion should ask the court to make a finding on
the record that the prosecutor’s conduct was proper.
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* It is essential that we have an accurate record of what happened as allegations of
prosecutorial misconduct can arise years after the incident in the media or community,
and an accurate, contemporaneous account is vital in providing a defense to these
charges or subsequent rumors.

* In addition, a transctipt of the Court’s finding shall be procured so that we have a
clear record of the prosecutor’s exoneration. This transctipt shall be uploaded into
Gabriel under the appropriate entry number (Atrchive #14).

* If the matter is resolved in this way, then the details of the resolution will be
entered in GABRIEL and referred to the Chief Assistant District Attorney and the
appropriate Team Lead.

Finally, in those rare cases where the allegation of prosecutotial misconduct is well-
founded, then the matter shall be referred back to the Chief Assistant District
Attorney and the appropriate Team Lead for consideration of how and if the case
can proceed and other appropriate actions that might be necessary.

C. Findings of Prosecutorial Misconduct Resulting in a Reversal

In the event a case is reversed in whole or part based upon prosecutotial misconduct,
the trial deputy must self-report to the State Bar within thirty days of learning of the
grounds for the reversal. A copy of the prosecutor’s letter to the State Bar must also
be sent directly to the Chief Assistant District Attorney, the Assistant Chief Deputy
District Attorney for Conviction Integrity and to the trial attorney’s Team Lead DDA.

Any prosecutor who has a sustained finding of prosecutorial misconduct shall work
with the Chief Assistant District Attorney in charge of Conviction Integtity to
develop an educational plan to address the error. At the request of the prosecutor, the
Assistant Chief Deputy District Attorney in charge of Conviction Integrity may write
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a lettet to the State Bar on behalf of the prosecutor outlining the remedial steps that
have been taken for preventing the error from happening again.

The CDAA Professionalism Sourcebook is a good resource for "The Duties of a

Prosecutor"

[62]



42. RDOs (Alternative Work Schedule)

Except where separately authorized by individual bargaining unit agreements with the
County, RDOs (alternative work schedule) are at the discretion of the District
Attorney. If approved, the use of RDOs should never intetfere with your assigned
cases or caseload.
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43. RELATIONS WITH FEDERAL AUTHORITIES

The District Attorney recognizes and gives full faith and credit to all Federal laws.

Occasionally, we receive a request from the U.S. Attorney’s Office to relinquish a
state prosecution so that the defendant can be chatged with a federal ctime. All such
requests should be immediately forwarded to the District Attorney
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44. RESIDENTIAL BURGLARY

Penal Code Section 462, which makes a defendant who commits residential butglary
ineligible for probation except in an unusual case, shall be charged in evety complaint
and information in which the evidence suffices to prove the elements of the crime.

Absent an unusual case, no deputy shall offer or consent to a “no state ptison”
resolution to a residential burglary charge.

As a matter of office policy, a case is never unusual if: 1) the defendant was on formal
probation for any offense; 2) a weapon was used; 3) a fitearm was stolen; 4) a victim
was present at the time of the burglary; 5) a juvenile accomplice was involved; 6)
multiple dwellings were burglarized; 7) the butglaty involved vandalism (beyond that
occurring on entry), intimidation, or gang activity.

A probation offer shall require approval of the deputy’s team leader, the Chief
Assistant District Attorney or the Assistant District Attorney, and be consistent with
this policy.
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45. SERIOUS OR SERIOUS & VIOLENT CRIMES POLICY (STRIKES)
Preamble:

The purpose of this “Three Strikes” policy is to set forth the principles, standards and
putp poucy PHACIDIES,

practices that will govern this office’s application for charging, negotiating
dispositions and prosecuting serious or setious and violent felony ptiot convictions

<

and current or new serious or serious and violent felonies.

The passage of the “Three-Strikes” law did not affect the moral, legal and ethical
obligations of this office to charge only those criminal offenses which we reasonably
believe can be proven beyond a reasonable doubt.

Charging

A. Felony Charging (Before Preliminary Hearing)

All serious and serious and violent felonies shall be charged.

All felony non-Proposition 36 (section 1210.1 PC) felony offenses with a strike ptior
shall be charged.

If the current felony offense is Proposition 36 eligible under 1210.1(b)(1) P.C., the
charging deputy district attorney has the discretion to decide not to charge strike
priots.

If the offense is a wobbler and the undetlying facts of crimes’ commission so
warrant, nothing in this policy is designed to prevent the sound use of discretion to
charge the offense as a misdemeanot.
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B. Felony Charging (Post Preliminary Heating or Waiver of Preliminary Hearing)

All serious and serious and violent offenses proven at the preliminaty heating shall be
charged on the Information.

All strike priors shall be charged on the Information.
Disposition

All plea bargaining involving all cases chatging setious or serious and violent felonies
or charging a strike prior will be expressly approved by the District Attotney, the
Chief Assistant District Attorney, or the Assistant District Attorney. Approval will be
obtained before a plea bargain occurs.
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46. SEXUAL ASSAULT CASES

Cases involving allegations of sexual misconduct ate among the most setious that out
office prosecutes. The impact on the victim prior to the initiation of prosecution and
after it begins is profound. It is important that all necessary investigation has been
completed prior to filing the charging document. It is also very important to critically
evaluate sexual abuse cases at each step of the prosecution to ensure that only those
cases that can be proven beyond a reasonable doubt proceed to trial. To do otherwise
is a disservice to our client, the criminal justice system and the victim.

With the above guidelines in mind, the following procedures should be followed:
A. Prior to Charging

If possible, obtain a statement from the accused if it can be done without undue
delay and/or risk to the victim ot the public at latge.

If there is corroborating evidence independent of the victim’s statement that
supports the commission of the crime by the accused, the case may be charged.

If there is no corroborating evidence independent of the victim’s statement, the
charging deputy should either view the videotaped statement of the victim and/ot
petrsonally meet with the victim to evaluate his/her credibility and claims. If, after
such review and/or meeting, the charging deputy is reasonably satisfied that the
accused is guilty of the crime and that there is legally sufficient, admissible evidence of
a corpus delicti and the accused’s identity and that the victim’s statement, in
combination with all other factors, is legally sufficient to convince a jury of the
accused’s guilt beyond a reasonable doubt, considering the most plausible and
reasonably foreseeable defense, the case should be charged.

B. Prior to Preliminary Hearing
The deputy district attorney assigned to handle the case should meet with the victim

ptior to the preliminary hearing.
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The assigned deputy should discuss the case with his/her team lead ot the chief
assistant district attorney to evaluate the case prior to an offer being extended to the
defendant.

Prior to any offer being made to the defendant for resolution of the case, said offer
should be discussed with the victim or the victim’s parents if the victim is a child.

If the assigned deputy feels that it is needed to evaluate the strength of the case, the
deputy should consider having the victim testify at the preliminary hearing.

However, the deputy should work with the victim/witness advocate to ensure that
the victim is receiving any needed counseling prior to testifying.

C. Prior to Trial

The assigned deputy should meet with the victim and go over the facts of the case if
the victim did not testify at the preliminary hearing. It is not enough to simply show
the victim the police report and ask him/her if everything is correct.
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47. SUBPOENAS

Preliminary Hearing subpoena rosters for felony offenses will be prepared when the
case is originally filed.

Personal Serve Subpoenas

When completing the witness roster or subpoenaing the witness, unless the witness is
totally uncooperative, the deputy shall request both “Mail” and “Personal Serve.” The
initial effort to serve the witness will be by mail.

If service by mail is unsuccessful, the paralegal/legal secretaty shall notify the deputy
approximately two weeks before the appearance date. At that point the deputy shall
decide whether Personal Service is required and prepare a service request for personal
service.

If Personal Service only is requested on a subpoena, the deputy shall state the reason
for personal service and any known hazards associated with the personal service on
the witness roster for each person to be served. If there is no such indication, the
subpoena request will be sent back to the deputy.
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48. U VISAS: IMMIGRATION RELIEF FOR VICTIMS OF CRIMES
Created for non-citizens who:
1. Have suffered substantial physical or mental abuse resulting from a wide

2. Have been helpful, are being helpful or ate likely to be helpful with the prosecution
or investigation. The Homeland Security Resource Guide states that that the law
concerning UVisas was enacted with bipartisan support to “strengthen the ability of
law enforcement agencies to investigate and prosecute cases of domestic violence,
sexual assault, trafficking of persons and other ctimes while offering protection to
victims of such crimes without the immediate tisk of being removed from the
country. Congress also sought to encourage law enforcement officials to serve
immigrant crime victims.”

3. An arrest, prosecution, or conviction is not required.

4. It does not matter if case is closed or that many years have passed since the
criminal activity. Victims of Criminal Activity: U Nonimmigrant Status | USCIS

U Nonimmigrant Status Interim Relief

Created for non-citizens who:
1. Have suffered substantial physical or mental abuse as a result of having been a
2. Possess information concerning that criminal activity;

3. Have been helpful, are being helpful, or are likely to be helpful in the investigation
and prosecution . Penal Code section 679.10 establishes a tebuttable presumption
that an immigrant victim has been, is being , or likely to be helpful if the victim has
not refused or failed to provide reasonable request for law enforcement assistance.
679.10 California Penal Code

[71]



4. The criminal activity described violated the laws of the United States or range of
criminal activity; and criminal investigation or prosecution of the crime victim of
certain criminal activity; investigation or prosecution of the criminal activity; and
occurred in the United States of the tetritories and possessions of the United States.

5. U Visas must be processed with 90 days of the request, or 14 days if the person
applying is in removal proceedings.

All requests for “U Nonimmigrant Status Cettification” shall go to the Chief
Assistant or his/her designee. The “U Nonimmigrant Status Cettification” request
shall be reviewed by the Chief Assistant or his/her designee (often there will be
consultation with the Deputy DA who handled the case and the victim advocate
assigned to the case) . The Chief Assistant (or his/her designee) is the “Cettifying
Official” who has authority to sign the request. The request shall be certified only if
the office can verify that the victim was cooperative. This cannot occur when the file
is destroyed or is not easily attainable (e.g., in storage off site). If the case is under
investigation by a law enforcement agency (not yet referred to the DA’s office), the
certification form should be referred to that agency. A signed U Nonimmigrant
Certification Form should be turned over to the defense in discovety as it may be
considered a benefit. Any exception to the above policy shall be apptoved by the
Chief Deputy.
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49. VICTIM CONTACT POLICY - MANDATORY

In recognition of victims' rights, the California Constitution and supporting law, it is
the policy of the District Attorney that “victims” (as by Marsy’s Law) must be
promptly contacted by the assigned deputy and/or his or her designee.

IMPORTANT—Initially, the charging attorney is the “assigned deputy” for purposes
of this policy and Marsy’s law requirements. The chatrging attorney may satisfy his/her
requirement of giving a victim notice of the charges filed by refetring the case to
Victim/Witness Setvices at the time of chatging, even if the case is being rejected. As
the case advances, the “assigned deputy” responsibilities transfer to the attorney
appearing on ot otherwise in control of the case. Detailed notes should be entered by
the assigned deputy into Gabriel documenting victim contacts or attempts to contact
as the case proceeds.

In all cases involving “victims,” referrals shall be made to Victim/Witness Services at
the charging stage.

It is the reviewing deputy's responsibility to insute that Victim lettet(s) are sent to
every known victim in the case.

After the case is assigned to a deputy for prosecution, that deputy shall check to
ensure that the charging deputy referred the case to Victim/Witness Setvices and that
victim letters were sent. If the charging deputy did not make the referral, the assigned
deputy shall promptly do so.

If a victim advocate has been assigned to the case, the assigned deputy shall keep that
advocate apprised of the status of a case after court heatings ot other important
events in a timely manner.

Every victim has a right to be involved in the prosecution. Deputy District Attorneys
shall be familiar with the rights of victims enumerated in the California Constitution
and statutes. The assigned deputy and/or his or her designee shall ensure that the
victim(s) have been advised of their statutory and constitutional rights.
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Under Marsy’s Law, a “victim” is a person who suffers direct or threatened physical,
psychological, or financial harm as a result of the commission ot attempted
commission of a crime or delinquent act. The term victim also includes the petson's
spouse, parents, children, siblings, or guardian, and includes a lawful representative of
a crime victim who is deceased, a minor, or physically or psychologically incapacitated.

No case(s) involving victim(s) shall be plea bargained, dismissed or otherwise
resolved unless and until the assigned deputy has conferred with the victim(s) on the
proposed resolution. For purposes of this mandated confetrence, the assigned deputy
may tely upon an assigned victim advocate to conduct such a victim conference only
if the assigned deputy ensures that the conference actually occurred before proceeding
with a resolution. This process is designed to give victims an oppottunity to be heard.
This victim contact mandate may only be bypassed by the assigned deputy if he or she
has made reasonable good faith efforts to contact and communicate with the victim
to no avail and/or thete ate othet special circumstances that exist.

As to this entire process, the assigned deputy shall enter detailed notes in the case file
explaining the circumstances above.

All victims must be advised of their right to restitution. The assigned deputy shall
obtain restitution owed to the victim(s) in appropriate cases.

On cases where victim restitution is an issue, there will be no plea bargains (no
dismissal of any charged counts or reduction in severity to any charged count) on all
cases unless and until we have: 1 - a verified amount for restitution ot 2 - DDA has
documented that either that the victim is not seeking restitution or a diligent effort to
locate the victim has failed (one returned undeliverable Victim Letter is not a diligent
effort). A diligent effort should be at least three attempts to contact the victim to
determine if they are seeking restitution and the amount of restitution they seek
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Victim restitution cases should include as part of the plea and sentence that the

defendant fill out a Statement of Assets form (Judicial Counsel Form CR115) at or
before the plea.

Victims' Bill of Rights | State of California - Depattment of Justice ...

[79]
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do County District Attorney's Office » Old H Drive » Cloud »
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DDA TRAININGS - MCLE » 2020

S

Admitting and Excluding Documents 10-2-2021
Basics of Sentencing 9-25-2020

Trial Objections and Hearsay §-18-2020

© Character and Propensity Evidence Training 11-20-2020

Status

Date muodified

10/6/20271 11:06 AM
0/B/2021 1115 AM
10/6/2021 11:36 AM

10/68/2027 11:10 AM

Type

Adobe Acrobat Docum..,
Adobe Acrcbat Docum...
Adobe Acrobat Docum..,

Adobe Acrobhst Docum..
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Share View

> OneDrive - EL Dorado County District Attorney's Office » Old H Drive » Cloud » DDA TRAININGS - MCLE » 2021

ocund-Personnel Info

EL Dorado County Disti

L Dorado County Distric

3

| Republicans

T

g Materials

-d Meeting

[ [or) [op) |op

~

a
5
=
o |

(5%

Bail - Arraignments Training 10-13-21
Basics of Sentencing 10-6-21

Diversion Training 11-3-2021

DUl Filing - Prosecution Training 10-20-2021
Preliminany Hearings 12-8-2021

0y

Strangulation Training 10-11-21
% Welfare Fraud Training 11-10-2021

Status

<

[

e
s
[

- |

&)

Date modified

17772022 3:26 PM
10/20/2021 10:44 AM
17772022 3:05 PM

17772022 3:22 PM

i



1/5/22 | Workers Comp Jodie Jensen

1/12/22 |Marijuana/BHO Cases |Miles Perry

2111122 | Sentencing

3/2i122|CPOQ

3131722 | Jury Selection

10851 & Chop Shop
6/1/22 | Training
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