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*** EXTERNAL MESSAGE ***

Kory-
 
We have decided to waive our CPRA exemption with the training referenced in my June 3, 2022, letter. 
The training consists of 26 pages and was on the Racial Justice Act/AB 2542, and it is attached here.  Thank
you. 
 

Rick Miller
| Assistant Chief Deputy District Attorney
Sacramento County District Attorney's Office
901 G Street | Sacramento, CA  95814
916.874.6843 |
millerri@sacda.org
seek justice. serve justice. do justice.
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AB 2542 – Legislative Digest


• Would prohibit the state from seeking a criminal conviction or 
sentence on the basis of race, ethnicity or national origin (RENO).


• Motion requesting disclosure of all evidence relevant to a 
potential violation that is in the possession or control of the 
prosecutor.


• Court can order records released if good cause is shown.


• Evidentiary hearing


• Habeas corpus


• Remedies







The Racial Justice Act


• PC 745(a) The state shall not seek or obtain a criminal 
conviction or seek, obtain, or impose a sentence on the 
basis of race, ethnicity, or national origin.


• Creates new code sections regulating language and conduct 
of judges, attorneys, officers, experts & jurors.


• New discovery and hearing rights.


• Mandatory remedies for violations as well as disparate 
outcomes based on RENO.


• Effective January 1, 2021 for all prejudgment cases.







Penal Code Section 745(a)(1) Violation


The judge, an attorney, officer, expert witness or juror in the case exhibited 
bias or animus toward D due to their RACE, ETHNICITY or NATIONAL ORIGIN


• Bias & Animus: 


• Terms are not defined within the plain language of the statute


• “Bias,” in the context of this bill, means both purposeful and implicit bias (may be 
unintentional and unconscious) 


• “Animus,” according to Black’s Law Dictionary, means “ill will.”  


• While “animus” is more overt than “bias,” there is nothing in this bill that requires 
the defendant show the animus is purposeful, leaving open the argument that this 
could be implicit as well.







Penal Code Section 745(a)(2) Violation


Judge, attorney, officer, expert witness or juror in the case 
uses racially discriminatory language about D’s RENO


1. Explicitly or implicitly appeals to racial bias


2. Racially charged or coded language


3. Language that compares the defendant to an animal


4. Language that references the defendant’s physical appearance, 
culture, ethnicity, or national origin


Exceptions
-Relevant, racially neutral and unbiased physical description 


-Language used by another that is relevant to the case







Duncan v. Ornoski 
286 Fed. Appx. 361 


Prosecutor’s closing argument:


[Y]ou have seen the defendant sitting there 
in a suit, and in the sanitized area of a 
courtroom, you have jurors, court reporters, 
people in the audience. You have a bailiff 
who is armed. Sometimes we lose sight of 
what it must have been like at a little after 
midnight.
People v. Duncan, 53 Cal. 3d 955, 976, 810 P.2d 131, 142 (1991)







Duncan v. Ornoski 
286 Fed. Appx. 361 


You have friends come in from out of town. And so one of the 
things you do with them, you take them to the San Diego Zoo. 
And as you walk along with your friends, these high steel bars 
and moats, you look back there; there are large striped 
animals lolling in the sun, looking like kittens. And this little 
brass plaque up here says, ‘Bengal tiger.’ And you tell your 
friends that that's a Bengal tiger. Wrong, wrong, wrong. That's 
a Bengal tiger in captivity, behind bars, and is being fed so 
much meat every day. 


People v. Duncan, 53 Cal. 3d 955, 976, 810 P.2d 131, 142 (1991)







Duncan v. Ornoski 
286 Fed. Appx. 361 


However, if you and your friends were on a houseboat 
in Pakistan or India, and the boat comes up to the 
shoreline in the evening; and you get off the boat; 
you're walking along; and you push a big palm frond 
aside; and there you see a huge striped animal with 
blazing eyes, with cubs, that's a Bengal tiger. And that's 
a Bengal tiger in its natural habitat. 


People v. Duncan, 53 Cal. 3d 955, 976, 810 P.2d 131, 142 (1991)







Duncan v. Ornoski 
286 Fed. Appx. 361 


…If you were there that night, you wouldn't see 
the defendant in his suit, the way you have seen 
him in this trial. You would see him with a butcher 
knife, out to get money. You would be seeing him 
in a very natural habitat. 


People v. Duncan, 53 Cal. 3d 955, 976, 810 P.2d 131, 142 (1991)







Duncan v. Ornoski 
286 Fed. Appx. 361 


• The Court found no impropriety in the argument. 


• The attempt was to focus the jury's attention on the vicious nature of 
the crime. He did not want the jury to be misled by defendant's 
benign and docile appearance at trial, but to remember him as the 
murderer. 


• The prosecutor was entitled to point out that modest behavior in the 
courtroom was not inconsistent with violent conduct under other less 
structured and controlled circumstances. No error in this argument.


• Likening a vicious murderer to a wild animal does not invoke racial 
overtones. 







Duncan v. Ornoski 
286 Fed. Appx. 361 


Takeaway:  (In 1991) Courts may sanction this 
language. So it may not be prosecutorial misconduct.


HOWEVER:  (In 2021) The Legislature is making the 
point that Courts shouldn’t allow this language.


•Find other ways to describe the defendant and the 
crime, because if you use this language now, you 
stand a chance of being accused of using race to 
obtain a conviction.







McCleskey v. Kemp
(1987) 481 US 279


• The Racial Justice Act uses this Georgia case as its foundation.


• A black man convicted of armed robbery and murder of a white 
police officer was convicted at trial and the jury recommended 
the death penalty. 


Holding:


• Baldus Study concluded black defendants who killed white 
victims have the greatest likelihood of receiving the death 
penalty.


• Petitioner offered no evidence specific to his own case that racial 
considerations played a part in his sentence. 







McCleskey v. Kemp
481 US 279


Takeaway:


• But legislature is saying – Court’s shouldn’t do this.


• You may now be required to provide statistics to refute discriminatory 
purpose or discriminatory impact. 


• This is going to affect:
• the way you question witnesses, 


• the way you write reports and search warrants, 


• the way you recommend charging, 


• the way you testify in court.


• Introducing Penal Code Section 745







PROHIBITED LANGUAGE


Racially charged or coded language:


Super Predator, Thug, Urban, Ghetto, Hood Rat, Welfare Queen, 
Spade, Gypped, Svengali, Shyster, Macho, Illegal, Illegal Immigrant 


Animals, animal attributes:


Gorilla Pimp, Bottom Bitch, Coyote, Snake in the grass, Pack of dogs,
Wolf in sheep’s clothing, etc…


Hunt, Pack, Prey, Predator


Brute, Savage, Feral 







Questions we need to ponder
• What stylistic changes can I make to combat bias?


• What is a racially neutral description?


• How do we accurately describe relevant subcultures while being 
mindful of the systemic impact of our words? 


Best Practices 
• Learn to use PEOPLE FIRST language (e.g., person with a conviction 


vs Felon).


• Strip unnecessary references to RENO from search warrants, 
reports and testimony to avoid allegations of systematic practice.


• Some specialized units will need extra thoughtfulness and 
sensitivity.







Best Practices
• Gang cases


• Applies to search warrants, reports, and court testimony.


• Change any racial categorization to list the gang you are investigating.


• Describe your gang experience within geographical areas of Sacramento.


• BEFORE:  “I am responsible for investigating Asian gangs.”


• NOW:  “I am responsible for investigating gangs in South Sacramento.  I 
am familiar with gangs who call themselves Hop Sing, KZT, etc.” 


• NOW:  “I am assigned to Sector 6 which consists of [whatever] area.  I am 
familiar with a gang who calls themselves Hop Sing, as well as their allies 
and enemies.”


• NOW:  “I am an expert in gangs that self-identify themselves by the name 
Asian Boys.” 


• Narcotics cases
• BEFORE:  “I am investigating a group of Asian drug dealers.”


• NOW:  “I am investigating a group suspected of trafficking narcotics.”







Best Practices
• Human Trafficking cases


• BEFORE:  “A bottom bitch is a recruiter for other prostitutes.” 


• NOW:  “When the victim described herself as a bottom bitch, she was 
referring to her role as a recruiter of other women into prostitution.”


• BEFORE:  “Her pimp called her at 7:00 a.m.”


• NOW:  “Her exploiter called her at 7:00 a.m.”


• BEFORE:  “The victim won’t have sex with African Americans.”


• NOW:  “When the exploiter wrote ‘No AA’ in the ad, he was indicating 
that the buyer could not be African American.”


• NOW:  If possible, eliminate the race of sex buyers and racial slurs used by 
victims, unless it is relevant to proving an element of the crime.


• In General
• Interviews:  Mirror the language, but ask for clarification. 


• Search Warrants/Reports:  Clarify the language, use quotation marks,” 
explain that “When I spoke to John Doe, he told me….”, etc.







Racial and Identity Profiling Advisory Board 2021 Report
• California advisory board comprised of law enforcement and public 


officials.
• Best practices regarding policing, developed to eradicate racial and 


identity profiling and improve law enforcement-community relations.


Recommendations
• Agencies should routinely audit department-issued cell phones and 


computers issued to in-service officers to ensure those devices are not 
used for the purposes of exchanging racist or other bigoted or offensive 
content.


• Agencies should also proactively conduct a review of their personnel’s 
social media to identify problematic behavior.


WARNING







Penal Code Section 745(a)(3-5)


VIOLATION OCCURS WHEN A COMPARISON TO SIMILARLY SITUATED 
DEFENDANTS IN THE SAME COUNTY SHOWS DEFENDANT WAS:


1) Charged or convicted of a more serious offense than others of different RENO’s 
and data shows prosecutors seek or obtain more serious offenses for defendants 
with same RENO. 


Black D’s charged with sale while other RENO D’s charged with possession 
of same quantity of narcotics.


2) Sentenced to a longer/more severe penalty than others of different RENO’s and 
data shows prosecutors seek or obtain longer/more severe sentences for 
defendants with same RENO.


Latino D’s sentenced to 25-life for single victim murders while other RENO 
D’s charged with single victim murders receive determinate terms.


3) Sentenced to a longer/more severe penalty for a victim of a specific RENO and 
data shows prosecutors seek or obtain longer/more severe sentences when other 
victims of the same RENO.


D’s who rape white V’s are sentenced to prison while D’s who rape other 
RENO V’s are sentenced to probation.







Step 1


Good Cause


Step 2


Discovery Prima Facie


Step 3


Hearing


Statistics







PC 745 Hearing


Expert Testimony


Sworn Witnesses


Court Expert


**Statistical Evidence


Aggregate Data







Race Neutral Factors
✓ Mitigating & Aggravating Factors (Rules 4.421 & 4.423)
✓ Criminal History
✓ Strikes
✓ Prison
✓ Felony vs. Misdemeanor 
✓ Recent vs. Stale
✓ Probation vs. Parole vs. None
✓ Concurrent Cases


✓ Injuries
✓ GBI vs. Other vs. None







Race Neutral Factors
✓ Enhancements
✓ Gangs
✓ Crime Specific: sex, embezzlement, etc. 


✓ Victim
✓ None vs. One vs. Multiple
✓ Vulnerable & Impact Statements


✓ Planning and Sophistication
✓ Principal vs. Aider/Abettor
✓ Age of Defendant
✓ Fact Specific







PC 745 (e)(1): Remedies
Sustained Violations Before Judgment


•Declare a mistrial, if requested by the defendant


•Discharge the jury panel and empanel a new jury


•Dismiss enhancements, special circumstances, or 
special allegations


•Reduce charges


• Ineligibility for death penalty







Remedies: Post-Judgment
•745(e)(2)(A) 
➢Wide Discretion
➢ Shall Vacate Conviction & Sentence
➢ Shall Find Conviction Legally Invalid
➢May Order A New Trial Or
➢Modify The Sentence 
❖ Cannot Impose A New Sentence Greater Than That   


Previously Imposed 
➢ Not Eligible For The Death Penalty







Q & A






