
AB 3070 - New Jury Voir Dire & Wheeler-Batson Rules 

Effective January 1, 2022 

By Robert Mestman, Assistant District Attorney, Orange County 

AB 3070 is new jury selection (voir dire) legislation that goes into effect in 2022. It codifies 

some Wheeler-Batson1 precedent, but also goes much further by eliminating the prima facie 

showing, creating a new objective standard that incorporates implicit bias, abolishing the 

requirement for purposeful discrimination, creating a list of presumptively invalid reasons, and 

instituting a "clear and convincing" standard to overcome the presumption. The legislation is

based on a recently enacted Washington State court rule, but goes much farther. 

The goal of the legislation is laudable: "to put into place an effective procedure for eliminating 

the unfair exclusion of potential jurors based on race, ethnicity, gender, gender identity, sexual 

orientation, national origin, or religious affiliation, or perceived membership in any of those 

groups, through the exercise of peremptory challenges." AB 3070 contains the following 

"intent of the Legislature" language: 

► Peremptory challenges are frequently used in criminal cases to exclude potential jurors

from serving based on their race, etc.

► Current framework disproportionately harms African Americans, Latinos, and other

people of color, and has failed to eliminate discrimination.

► Requiring proof of intentional bias renders the current procedure ineffective as many of

the reasons routinely advanced to justify the exclusion of jurors from protected groups

are in fact associated with stereotypes or otherwise based on unlawful discrimination.

AB 3070 includes the following significant elements and changes from existing law/practice: 

• Eliminates the first prong of Wheeler- Batson precedent by no longer requiring a

prima facie showing.

o "Upon objection to the exercise of a peremptory challenge pursuant to this

section, the party exercising the peremptory challenge shall state the

reasons the peremptory challenge has been exercised." (CCP § 231.7(c),

emphasis added.)

• Expressly states that the court need not find purposeful discrimination, upending

decades of decisional law to the contrary.

o Creates a new standard where an "objectively reasonable person" would

view race, etc. as a "factor" in the peremptory challenge ["If the court

determines there is a substantial likelihood that an objectively reasonable

person would view race [etc.} as a factor in the use of the peremptory

1 People v. Wheeler (1978) 22 Cal.3d 258; Batson v. Kentucky (1986) 476 U.S. 79 
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challenge, then the objection shall be sustained."] (CCP § 231.7{(d)(l}, 

emphasis added.) 

o "Substantial likelihood" means more than a mere possibility but less than a

standard of more likely than not. This would permit a court to find a

challenge improper even when the judge determinates it is more likely

than not that there was no discrimination.

o Defines "objectively reasonable person" as someone who is aware that

implicit, institutional, and unconscious biases, in addition to purposeful

discrimination, have resulted in the unfair exclusion of potential jurors.

Unconscious bias includes implicit & institutional bias

• Creates a list of presumptively invalid reasons, including many common sense reasons

that seem legitimate on their face (expressing a distrust of or having a negative

experience with law enforcement, having a close relationship with a criminal,

dress/attire/appearance, employment in certain fields, etc.).

o Requires the court to verify juror physical behavior (inattentive, failing to make

eye contact, etc.) if that is a stated reason; unless corroborated by the judge, it is

presumptively an invalid reason.

o Establishes a burden of "clear and convincing evidence" to overcome the

presumption referenced above.

• Prevents a court from considering its own observations or reasons not articulated

by the prosecutor (''The court shall consider only the reasons actually given and

shall not speculate on, or assume the existence of, other possible justifications.")

• Codifies comparative analysis and disparate questioning as tools that the court should

use when ruling on an objection (this is essentially already law in California, at least for

appellate review).

• Allows for an objection after jeopardy has attached [''The objection shall be made

before the jury is sworn, unless information becomes known that could not have

reasonably been known before the jury was impaneled."] (CCP § 231.7(b).)
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Code of Civil Procedure 

Expands the list of potential trial jurors beyond the Dep't 
of Motor Vehicles (OMV ) and voter registration databases, 
to also include the list of resident state tax filers. Requires 
the Franchise Tax Board to annually furnish the jury 
commissioner of each county with a list of resident state tax 
filers for that county, starting on November 1, 2021. Defines 
"list of resident state tax filers" as a list that includes the 
name, date of birth, principal residence address, and county 
of principal residence of persons who are 18 years of age or 
older and have filed a California resident income tax return 
for the preceding taxable year. Provides that beginning 
January t 2022, the list of resident state tax filers, the list of 
registered voters, and the DMV list of licensed drivers and 
identification cardholders shall be considered inclusive of a 
representative cross section of the population 

According to the legislative history, the purpose of the bill 
is to expand jury pools so that they are more representative 
of the community. The legislative history claims that 
"California's justice system consistently fails ... to produce 
potential jury pools that are truly representative of the 
community" and claims that obtaining jurors only from 
DMV and voter databases tends to produce jurors who 
"appear to be more affluent and whiter than the general 
population of California." 

[This bill also creates new Revenue & Taxation Code 19548.4 
and 19585 to require the Franchise Tax Board to furnish each 
jury commissioner with that county's list of resident state tax 
filers, and to revise the California resident income tax return 
to include a space for the taxpayer's principal residence 
address and county of principal residence.) 

Overview 

Adds new provisions changing the system for claims of bias 
in the exercise of peremptory challenges, by creating a list of 
reasons that are presumptively invalid, by eliminating the 
requirement that objecting counsel make a prima facie case 
of discrimination, and by providing that the court need not 
find purposeful discrimination in order to find a peremptory 
challenge improper. These changes apply to all jury trials 
in criminal cases in which jury selection begins on or after 
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January 1, 2022. Provides that the new rules will apply to 
civil cases beginning January 1, 2026. 

This bill makes major changes to peremptory challenge 
procedures that have long been in place pursuant to Batson 
v. Kentucky (1986) 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69,
People v. Wheeler (1978) 22 Cal.3d 258, and their progeny.

Prohibits a party from using a peremptory challenge to 
remove a prospective juror on the basis of the juror's race, 
ethnicity, gender, gender identity, sexual orientation, nation 
origin, religious affiliation, or the perceived membership of 
the prospective juror in any of these groups. 

[Existing C.C.P. 231.5 prohibits a party from using a 
peremptory challenge to remove a prospective juror on 
the basis of an assumption that the juror is biased merely 
because of a characteristic listed in Gov't Code 11135 (sex, 
race, color, religion, ancestry, national origin, ethnic group 
identification, age, mental disability, physical disability, 
medical condition, genetic information, marital status, or 
sexual orientation).] 

Who May Object to a Peremptory Challenge 
Permits a par� or the trial court on its own motion, to object 
to the improper use of a peremptory challenge. 

Timing 
Requires that an objection to a peremptory challenge be 
made before the jury is sworn, unless "information becomes 
known that could not have reasonably been known before 
the jury was impaneled." 

[This is contrary to long-standing California Supreme 
Court precedent. Existing law requires that an objection to 
a peremptory challenge be made before the jury is sworn. 
(People v. Cunningham (2015) 61 Cal.4th 609, 662, citing People 
v. Howard (1992) 1 Cal.4th 1132, 1154 and People v. Thompson
(1990) 50 Cal.3d 134, 179.)]

Making the Objection and Stating Reasons For a 
Challenge 
Provides that when an objection is made to a peremptory 
challenge, the party exercising the challenge must state the 
reasons the challenge was exercised. Does not require the 
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objector to make a prima facie case of discrimination. The 
objection itself triggers the requirement to state the reasons 
for the peremptory challenge. 

[Existing law requires the objector to make a prima facie case 
of discrimination, and if successful, the burden then shifts 
to opposing counsel to explain why the challenge is not 
discriminatory.] 

Evaluating an Objection to a Peremptory Challenge 
Requires the trial court to evaluate the reasons given to 
justify the peremptory challenge in light of the totality 
of the circumstances. Requires the court to consider only 
the reasons actually given and prohibits the court from 
speculating on, or assuming the existence of, other possible 
justifications. 

If the court determines there is a substantial likelihood 
that an "objectively reasonable person" would view race, 
ethnicity, gender, gender identity, sexual orientation, national 
origin, religious affiliation, or perceived membership in any 
of these groups as a factor in the peremptory challenge, the 
objection must be sustained, even if the court does not find 
purposeful discrimination. Specifically provides that, "The 
court need not find purposeful discrimination to sustain the 
objection." 

Requires the court to explain the reasons for its ruling on the 
record. 

Provides that an "objectively reasonable person is aware that 
unconscious bias, in addition to purposeful discrimination, 
have resulted in the unfair exclusion of potential jurors in 
the State of California." 

Provides that "unconscious bias" includes implicit and 
institutional biases. 

Defines "substantial likelihood" as "more than a mere 
possibility but less than a standard of more likely than not." 
[This low standard permits the innocent exercise of a 
peremptory challenge that is not discriminatory to be found 
improper, because it permits a court to find a challenge 
improper even when the judge determines it is more likely 
than not that there was no discrimination.] 

continued 
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Circumstances the Court May Consider 
Provides that the court may consider a number of factors 
in determining whether a peremptory challenge is 
discriminatory, including, but not limited to: 

1. Whether any of the following circumstances exist:

(a) The objecting party is a member of the same
perceived cognizable group as the challenged
juror.

(b) the alleged victim is not a member of that
perceived cognizable group

(c) witnesses or the parties are not members of that
perceived cognizable group.

2. Whether race, ethnicity, gender, gender identity, sexual
orientation, national origin, religious affiliation, or
perceived membership in any of those groups, bear on
the facts of the case to be tried.

3. The number and types of questions posed to the
prospective juror, including, but not limited to, any of the
following:

(a) Consideration of whether the party exercising the
peremptory challenge failed to question the juror
about the concerns later stated as a reason for the
challenge.

(b) Whether the party exercising the challenge
engaged in cursory questioning of the challenged
juror.

(c) Whether the party exercising the challenge
asked different questions of the challenged juror
in contrast to questions asked of other jurors from
different perceived cognizable groups about the
same topic, or whether the party phrased those
questions differently.

4. Whether other prospective jurors, who are not
members of the same cognizable group as the challenged
juror, provided similar, but not necessarily identical,
answers but were not the subject of a peremptory
challenge by that party.

continued 
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5. Whether a reason might be disproportionately associated
with a race, ethnicity, gender, gender identity, sexual
orientation, national origin, religious affiliation, or
perceived membership in any of those groups.

6. Whether the reason given by the party exercising the
challenge was contrary to or unsupported by the record.

7. Whether the counsel or counsel's office exercising
the challenge has used peremptory challenges
disproportionately against a given race, ethnicity, gender,
gender identity, sexual orientation, national origin,
religious affiliation, or perceived membership in any
of those groups, in the present case or in past cases,
including whether the counsel or counsel's office who
made the challenge has a history of prior violations under
Batson v. Kentucky (1986) 476 U.S. 79, People v. Wheeler
(1978) 22 Cal.3d 258, C.C.P. 231.5, or this new section.

[Note that pursuant to the first part of this circumstance, 
the mere exercise of the challenge in the past could 
be considered, even if there was nothing improper 
or discriminatory about it. And no definition of 
"disproportionate" is provided.] 

Reasons For Peremptory Challenges That Will Be 
Presumed to Be Invalid 
Lists a number of reasons for peremptory challenges that will 
be presumed to be invalid, unless the party exercising the 
challenge can show by clear and convincing evidence that 
an objectively reasonable person would view the rationale 
as unrelated to a prospective juror's race, ethnicity, gender, 
gender identity, sexual orientation, nation origin, religious 
affiliation, or perceived membership in any of these groups, 
and that the reasons articulated bear on the prospective 
juror's ability to be fair and impartial in the case. A list of the 
13 reasons that will be presumed invalid: 

1. Expressing a distrust of or having a negative experience
with law enforcement or the criminal legal system.

2. Expressing a belief that law enforcement officers engage
in racial profiling or that criminal laws have been
enforced in a discriminatory manner.

3. Having a close relationship with people who have been
stopped, arrested, or convicted of a crime.

4. A prospective juror's neighborhood.
5. Having a child outside of marriage.

continued 
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6. Receiving state benefits.
7. Not being a native English speaker.
8. The ability to speak another language.
9. Dress, attire, or personal appearance.
10. Employment in a field that is disproportionately

occupied by members listed in any of the cognizable
groups or that serves a population disproportionately
comprised of members of a cognizable group.

11. Lack of employment or underemployment of the
prospective juror or prospective juror's family member.

12. A prospective juror's apparent friendliness with another
prospective juror of the same cognizable group.

13. Any justification that is similarly applicable to a
questioned prospective juror or jurors, who are
not members of the same cognizable group as the
challenged prospective juror, but were not the subject of
a peremptory challenge by that party. The unchallenged
prospective juror or jurors need not share any other
characteristics with the challenged prospective juror
in order for a peremptory challenge relying on this
justification to be considered presumptively invalid.

[Note how one-sided these presumptively invalid reasons 
are. The challenge by a prosecutor of a juror who has had 
a negative experience with, or distrusts, law enforcement 
is presumptively invalid, but this rule does not apply to 
a defense attorney who exercises a peremptory challenge 
against a juror who has had a positive experience with, or 
trusts, law enforcement.] 

Defines "clear and convincing," which is the standard for 
overcoming a presumption that a reason for a peremptory 
challenge is not valid: 

Clear and convincing refers to the degree of certainty 
the factfinder must have in determining whether 
the reasons given for the exercise of a peremptory 
challenge are unrelated to the prospective juror's 
cognizable group membership, bearing in mind 
conscious and unconscious bias. To determine that 
a presumption of invalidity has been overcome, 
the factfinder shall determine that it is highly 
probable that the reasons given for the exercise of 
a peremptory challenge are unrelated to conscious 
or unconscious bias and are instead specific to the 
juror and bear on that juror's ability to be fair and 
impartial in the case. 

continued 
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Additional Presumptively Invalid Reasons for Peremptory 
Challenges That Have Historically Been Associated With 
Improper Discrimination in Jury Selection and That Must 
Be Observed By the Court or Objecting Counsel 
Lists the following reasons for peremptory challenges 
that have historically been associated with improper 
discrimination: 

1. The prospective juror was inattentive, or staring, or
failing to make eye contact.

2. The prospective juror exhibited either a lack of
rapport or problematic attitude, body language, or
demeanor.

3. The prospective juror provided unintelligent or confused
answers.

Provides that these three reasons are presumptively invalid 
unless the trial court is able to confirm that the asserted 
behavior occurred, based on the court's own observations 
or on the observations of counsel for the objecting party 
(i .e., the attorney who is objecting to the exercise of the 
peremptory challenge.) Even if the behavior is confirmed, 
the attorney offering one of these reasons for a challenge 
must "explain why the asserted demeanor, behavior, or 
manner in which the prospective juror answered questions 
matters to the case to be tried." (Emphasis added.) 

Remedies 
Provides that when a judge finds that a peremptory 
challenge was exercised improperly, the court shall do one or 
more of the following: 

1. Quash the jury venire and start jury selection anew.
(Requires that this remedy be provided if requested by
the objecting party.)

2. If the motion is granted after the jury has been
impaneled, declare a mistrial and select a new jury if
requested by the defendant.

3. Seat the challenged juror.
4. Provide the objecting party additional challenges.
5. Provide another remedy as the court deems appropriate.

Appellate Review 
Sets forth how the denial of an objection to a peremptory 
challenge shall be reviewed by an appellate court by 
providing that review shall be de novo, with the trial court's 
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express factual findings reviewed for substantial evidence. 
Prohibits the appellate court from imputing to the trial court 
any findings, including findings of a prospective juror 's 
demeanor, that the trial court did not expressly state on the 
record. Requires the appellate court to consider only reasons 
actually given for a peremptory challenge and prohibits 
the court from speculating as to, or considering, reasons 
that were not given to explain either the party's use of the 
peremptory challenge or the party's failure to challenge 
similarly situated jurors who were not members of the 
same cognizable group as the challenged juror, regardless 
of whether the moving party made a comparative analysis 
argument in the trial court. Provides that if the appellate court 
determines that the objection was erroneously denied, the error 
shall be deemed prejudicialr the judgment shall be reversed, and 
the case remanded for a new trial. 

Opponents of this bill pointed out a number of things, 
including these: 

1. The bill is premature. The California Supreme Court
Chief Justice appointed members of a working group in
early 2020 to undertake a thoughtful and inclusive study
of how jury selection operates in practice in California.
This group has not yet finished its work or made public
any findings.

2. The bill infers ill intent, and mandates evidentiary
presumptions, without any basis or evidence.

3. The bill may be unconstitutional by creating a list of
challenges that are intentionally and clearly tailored to
make it difficult for the prosecution to excuse jurors, but
not the defense. Skewing challenges in this way destroys
the balance needed for a fair trial as required by due
process and by Section 29 of Article One of the California
Constitution, which provides that in a criminal case, "the
people of the State of California have the right to due
process of law and to a speedy and public trial."

Revives time-barred claims for damages resulting from 
sexual assault that was committed between January 1, 
1983 and January 1, 2019 by a physician employed by or 
associated with the University of California at Los Angeles 
(UCLA). Even if the statute of limitations has expired, a civil 
suit is permitted to be brought for sexual assault or other 
inappropriate contact, communication, or activity of a sexual 
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Avoiding Bias in Prosecution 

THE CALIFORNIA RACIAL JUSTICE ACT 
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How did we get here? 

Sherry Thompson-Taylor 
San Diego County 

AB 2542 - legislative Digest 

• 1.VoL11d prohibit the state from -.;.eek1ng a criminal ccn'✓Jrtion or senter.ce on 
the basis of ra::e, t:t��r11rity or nati�.mJI orig;n tP..£1\'0). 

• \\!culd allo\•: a h:ibe-as corpus to be prosec��l:d 

• \Vould require the dcft'nd:mt to 3ppear 3t the t:videntJJr•�· heJ�frig by video. 

• W;;uld permit a def12nd2M to iilt: a motion rt!que�tins dis-:luWI'� of 3li 
C\.·1dcncc- rclC',.'Jnt t\J J potential violation that is in the pcssc$Slon or 
cantra1 of the p:osecurcr 

• \.Vvuld require th� court unon a showjng of g:Jod cause ta order those 
rero:-C:5 relea�ed 

• \VoulC ,:i.uthon::e a court to impose remed�es. 

--.1 --, ---
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The Legislature finds 

St'c.t,or, (�l 
• Curren: !cg:il prl·c�dcn� rc-:;ult$ in cv·;r:s s.Jric:,011int: rJci.m ir, c:1minJI t•;JI; 
• E;,;i,;t;:1!; P•t>Cf'c'e.�: r;�Vl.1-�•. 11.". re-:::•., •;� 'or a t:P.lfn�Jrt wro',:; ::t�:c•,w, h)•bcrc; 

r<H.l,)I �r11rr'.U, 

• £yi:,tirir, Frc(e,:!erit hdc't. JflPt-ll.J!"' ro'Jrt� ,�1u:.t ".:!i>t,>r to ��1,ni;., c,f j·.1':f:�� �·.-•,::-, 
�JI..':' rJ':i�U, :.;1J>�� ,cr;·�••r� ,:._,, .. ,� J.;", '>t'!e<.t.:>n. 

• �Y;Stlf'1� ;:;�,:,�,j�'."'.l :.;..'lt:'rl'."d :.r.1: USt! :,_•f rc:-.Jlh,· 1Nc�:J �-,; --·� �,1(,3••·,· w·Jt::.! 
:1��1:nr.1�. 1:n.,z•�s. ,lnc r,"!;n1 '-'PU?.'.'.:.l oM, 1n uir:-i1r.;,1 tr,.,,;. 

!-,�(tjC\f1 (fl 
• Ewi�: nz :l,.c.:l.!:!•:"t Jl:;o .)Ul'pt:, ·:,:i.:.' �-s;;Jr :i,:s ,n nur .:rc,;r,al i..i;:ic� sy;:c-r, �s 

1nP•,·,t;1:1:r•. 

United States v. Shah 

768 Fed. Appx. 637 

r:ou:-ts <,Jnr:�i,J1f:"?, r3::-,s::) Ill C"o':li�.:il tri21'> 

• LdenrJ.:int I.\JS Cl ps·,c.hr�tr4$� �Qrl�c 10 0,',' -�j,:�al tJ>t5 J,1 �•;,:.1f·/)G\J".' 

• ;\s <n:�!1t cro�°"c- o�:. <;t-:ir.t.'d �a c!f�r fr,.:e mt '.ica; �J•e. �:�e .:·es•·,; '1...;· 
pJ�cnt1J\ p:ls f::� !RS hbt�'"'!!. Jnd his \•,1f,.>. 

• Ago211t d��liI�!:d R?p:Jr!ed o�•t:: .. � tJ lr,�pt'.:tor Gener.JI. 

• Uef ·.•:J:i Cc-t1 . .>rrn1nc-u to ow� $41J�: m bJcl'", �d•C�. De' <:1gaI11 o•fo.r�d monr:1: 
:ir-id t'nlplovmer•� to reduct- o: t1 liminat10.1 bJC� :,n:t>�. 

• s:::�g {,pe·a:i:)n Ve'. Jgr,�c'd :a c,v,: J.cp::t $3U,OOO �(_) ei1rnina!e t:1t· dt:)�. 

• Dt:f. indicrs:.-t.!. 

United States v. Shah 

768 Fed. Appx. 637 

Courts ,;,3;ict1onin£ rJc1sm in crimrnal trials. 

• Deff11dant ultimately raised the def��se of en:,a;iment. 
• o;\ r,,.;s.t p•cv� e,�ht>: C�fen::!;,r-: ,.:,:; PJ;f::>�s:iost.J ,;r riot n:�uC�D 

• �o deieat '.h� defense or ent'Jpment o .. oire,er te,1,rnony of kst IRS 
Af;ert ass1i:;n,.:,o to t�,e case Agent Ragi�JVfl' 

• l•ger:t Raghaven is native �o India. 

• :;�!. mJde Se\·era! ccn��c:--.!; inclJdirg 
• Both bcini; ft�m !ndi:l . 
• �f'l"S "b:r,thN'' r. '",;,•�t�:". 

• "f','. lk!.! Uw. J1.<C1t f,C J�•.,,..,-

--, -··, ---
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United States v. Shah 

768 Fed. Appx. 637 

• Holdm�: ��'vcrnrncn! did (lOl cari1m1t st--uct�:al error in rJici::r-g 
Jllegt')c1v r,Jci<..: :c-c.tirr'Crly from \v1tnc:;s. 

• R.1i;ha'.•t:in's tc;t-rnony was NOT fr- t11(' same c:.n\ ... �orv o: t�st•:nC'iV 
:r.at c cr,r:,ina: defendJnt i� p,.edisposed t0 comm1� \·1orence- bec:rnc;e 
of race. 

• SJ� �Ch,'> ativc H1�:crv rcfiett',: Current !q;al prcrcdcin :-csuh'> in 
c:Jur:s 53n::�1oniric; racism in crif'Ylin;:il triJls 

United States v. Shah 

768 Fed. Appx. 637 

• TJK.eu·.vu•1·: If this cJse is cited by defense counsel in your cJ;:;e - first 
paint out ot the gate is that the reprPsentJtio:i i;1 the lr.?£iSIJtl1.:e 
h·s�o,y :s 

• l·.lisl�Jd1ni;, 

�.J...e, 

• I-.lJsrepres12nted, 

• is C·ff.,..1rent t'-:an •he ac!ual fir'.'.!1•1g cf t'lc- c.□1.Jrt. 

Courts, 1 Legislature: 0 

--, --; ----
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Mayfield v. Woodford 
270 F.3d 915 

E,o.i)�1nr Pre:eCe�t nrov1des no tecourse ford defond.Jnt w•1o�e at<:or:ic·: 
hYto:·s rJ:,Ji J;'1mJ>. 

• M,J1rfield h3d unf�t:t:":ed :!Cc�ss tc, � friend's c.:sr {Water) 
• \V.ttr.:r tool-. o!f and !he car '.'J,.;S r�poSSP'>Sed. 
• 1.1,s. P�;}o:', a netl-:�c�. h::HJ£.°1t !°'It' c:.,� �or n�•� sc, 3:'\S0'1 
• Tht:i car \','JS rnissinf • .:iricl Brv,;on reporh:d it \�Olen. 
• f·.tJvfiel<! and h,s irienC-.. ·.·.-�rp arrt•sted in -:.he car the nt">:t d..,y. 

• f .. 1�1\flt"ld p!':':l £U;lt·,-. 
• r\lJ\·f1eld 1Nas to,d ;-. \'JOuld be 365 . 

• UJvfreld FT:.'.:; lH PHS 

Mayfield v. Woodford 
270 F.3d 915 

Defcnd,ci-it ·:.,hose ;.1::,:-,ney harb�r:; �3c·31 Jr.i�'JS 

• Tv.o n�onth� iJter, f·:iat·�1eld ave, he.iis fvlrs Po::ie :3!krng to J friend, 
J�hr. t .. ·ar12,"l8 a::::it..: r"1a·;fi��·c 

• r,:.1•1-�1eld doesn't li�e v:h:1t he hrzr:; r, t�lls a frier.d. "he's go:�; to 
S:1C\'; �fh.''';1 .. 

• r•.-1JVfJt:ld gi:t<; J shc:;u�, clr•nb� in h1.:r v.;n:::o•.v ,1·1d c�·�.-rcr.ts :.lrs. 
P�r,e : .. Ti.1ort1no 

� Th:»: .'.l".(;l.'t:' f.:::- 15-2C mrnut<-':i, S'le s.t.:ir��j to i,gw J cigJ,e!tc and he 
shoot� tier and tl1en �ills h'1erenc bccau:;c he \'J.1S a \.,'rtncss. 

• t.':i) ft�-:� :�;1� 'riend, ne c:on't meJn to do 1:. it -..-.,a--. an :J::c,dent. 

Mayfield v. Woodford 
270 F.3d 915 

D-::e:,�;n: v,.10�'? 2::J:'ll\' ha��::"s. ,ac•3i a:;:rv; 

• 1\lavf,cld ka\·�':. �ric;1d's hou�1._� rc:tu:-ns to P:;,;c !i<..-'SC. rC'oI.,.:l'.'s Jc.1ec;1 
winjo\·1 C>ra,::'> bod1r2s of Mrs. Fop� and h,1ort-no outs,de to a storJ&� 
clo�et. \.';J51)e':i t,e bl0-"Jct from the w3\k 

• He- then \::ailed for Ryro:i to comt: home. Confro.1ts frtrv:i. OurinE, :he 
dq.;uMer:t c·1e o: 9·,,.on's �:ie.'lj Crr1es J;,.> ,:ud �tt•r,•er,�� 

• B·,•ron -.·,asn·: Jb�I? t::i get ntv r�c hou<..e so he 1€-f� v:ith his f:1e1d. 

• r-.·layf1c:ld \.vas arrc;otcd the· n�xt day, co11fcsscd and rccnac:cci the cnmr 

• .'\ft�r 3 Cd'iS 1n tri<1!, ht" 1.ir-1 con:1cted nun ,n 2 !11 hours anc r�rcrr:mended 
dt>Jth. 

--,. --, _ ... _
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Mayfield v. Woodford 
270 F.3d 915 

De•c-ndant v,:ho:;.c- at�orney harbors rJcial .rnimus. 

• CdcnCa:it aSSL�'tc:; a1 i:icficct:vc assistanc..e af coanscl Cuc to a 
conflict of 1nu)rest arising out of deferise C:JL!r.·,;e!'5 :o�.ia1 ;:;�e�·..:di::�. 

• Defe>ndant submittcu s1;.: dedarJtions. 

• i�o:1e of the c·eclar:n1ons dlieged that defen�e counsel used racial 
e;,,t�r:s ce;:r:bd by tee dder,das: o, tl:2t the Jl:r5ec preJud1cc 
affcct�d his rcpr,:-sc'.tJtion cf the ddc:id3nt. 

• In order to t!stabr1sh IAC :e�uit1ng from J COi, trie ddt:ndant ,nu',t 
s•io .. v an ac. w:,1 COi adversely affect�d his IJwvcr's pc:formance 

Mayfield v. Woodford 
270 F.3d 915 

• Od cou:isc!'s dJ.:gh:c-r t,·s cuntcr-i.;:>t f0r h:-. fat"'-'-; ·.-,a-:. •�>.<ct'.'0·:-d on1•,· b\' 
h,Jo contempt for ;..i-..•ople of other rares J:itl �tl�ruc r,rouµ�. 

• Hl· us,.:J sue�· �t:tm,;. .h ,, • 0 
• • r, !.::t,�\-JrtZl:'., /18, j1J11glt' bUnr1!l'':., t, 1zei.:r tht:: 

n· •• •r. !:.hovt tic econ to the moan 

• Hi'.:. :i.cc• cta:-v s:a:cd he c1,JnStJntl·1• refcrrc.-d to clients, scc:-ctarv, c1nd a 
fePo•N law·. L'f .JS r. • • • .. r 

• ··Bt>cause his client w:is bbck he dtd 1,ot trns: h,m and did rat C.!�e \-..+.a! 
�ap;::('ned to him•·. 

• ''Atlath€'r bl.le..-: cl1er: di:sen.-e tc fr·;·• 

• Cl1se w.,s rt:·vcr:,t•d o:: ot11er ;irour.ds - IAC in thr? �cnar:•; phosr C:, r:; 
,n·,,!'sr.:9c:i,..,,.., .,nt1 r;r!..•Jx:rn�Ion 

Mayfield v. Woodford 

270 F.3d 915 

• TJkeJwJ1·: The court finds that d�f counsel'; personJI Jnimus agJmst 
Afric,,n-Americans ,snot sufficient to pro•;e rAC. 

• legislature Is s;:Jyms,, co:nt! on no>.v 

• if this is vour ddcns� attornl'y, vou can make the 5Jme arguments, 
but , .... you'd be str.1ining your own credibi'ity. 

Courts: 1 legislature: 1 

--,--,--· 
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People v. Williams 

56 Cal.4th 630 

Appe!la�i.: courts must defer tc rulrngs of Jt;dr;�s \','ho 111J�et 1J�1allv b,z!t-::l 
c:,;'lme""::; c!.;r"rg JL�· �eie-:�ion. 
• Dt:iensr i::cursel mad�:- 3 Satscr.f\.".1t'-2eie:- r-:?�i)'i$ 
• 1•: mc!ion at�er p·osccutor ocusc--d three black f0i7l;ilc prospNtivc juror> 
• Tr1,:t', c..:>L:t said, "1 t·;1-.•(• ta SJ\' thJ: 1 d;Cl nJ·,.,e �□me of thetn marh.�d t�.:i: l 

c..:pc,:1.:d to be o:cu:i�d-'. 
• Pro:;ec.utor �J1d, he em;:,lo·;c·d a ratin& svstc.:m by wh1-:h ht> rated til� 

rc-(u:�J�:.c o� the pro:i;:,cc:1•.e ,1.,ro; to\·.-a:d ary,,.•cring qu•.:'!-tior:-:; n::_,, ;,cs.:-: 
abou� 1hc d1..•atn p2nJlty, v1h1ch hi:; consfde:('d :ct!e:::ive of J re:unJnc>? t•J 
•� ;::cc.c t.,t:' c'ea�h pcn;11:·,: 

People v. Williams 
56 Cal.4th 630 

Ap;:;•:liatt� c:::v�-; -r.:1st C•�'c:r tt" nJl1.,...es d !t..:::ti .. ":. .. -.hem.!�� r.,c·:.:i1t·,, o;a...,ej 
CU'Tlm�;1�S C!Jt1r15 JI.Jr\' $t>le�tlon. 
• 2"� r.1�:10"1 - :St th1$ r,ci1•t tour o•.:t d r►1e � >'. :..•r.::.i:!r ·A�e...-,c3,,s nl.cc �c 

tne o:,x t',Jd :ken cnalltmgt;!C and Jlj �our ·.·a�re womt?n. 
• Tt',r- :JiO":.'!:ut::,: :,cted tr-': •LJrC,.. as 3,rb1·:1lt:1t \' . .... :c� \".J!. -:,stir:c�ivt' 

ONJL..:.<' �e LSU.!11\1 drCl no{ \·,r1;e :rnything nt·>:'t to :t,e n.Jml·S-
• TriJI c.ourt sJ·d t'iat '>�.e 11H.!1-::a�cC ��"-' \•:.::,� w{i:-c !o ,.,...;:'.J'i€- !!1-2 deJ�i1 

r,enalt·,' 
• Prcs1.:cu��r r"t•r,li�•j tlia: hi� 1m;:;1eso:':;;:1 t'aC.) Ir.;: f;lc•t• tu J;.; w 1:· r.:;; ·.·-�:a: 

Sht• s.diel hut �,cw, re.:,d \·.-hat she �•:Js so1·1rir. from �bst>r•:mg h'2r cemra11C1r 
and the \·ta·,· ,�w anS'.·:ered the QU�stiors. 

• °7.'i,)I cc.Ht Jeni!!J �:,c mot,on. 

--,--�----· 
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People v. Williams 

56 Cal.4th 630 

A;i�r!iJ!e c.cu..-ts l":"\'..!S� Ct!fer to rut, .. f;') c• Jd::z�s ;.·.:-::) rr:h ... r�:.�!:,1 b ;-:1ed 
commc.:r::; d;J11ng JU=)' �l•lec�1on_ 
• 3'j r:1:1!1::in - F:v� out cf -;1x .:..fnca•) ;.:--:1,:,r1CJn p;,cs�c�!l'.'C' jt..rn�s hac' be-ea 

chJlierir,rd 
• :rhe pros'?cu:o" had ac,�rtt'd th� pane1• the '.)u�>E-Qt.:€:""ltly kid.eC J blJc� 

• P:osecu:or �aid,"! H'viewed r.,y note� anc: ratE.-d her reluctcm! tv impo�l'­
�h�� deatr"l pen.1lt•r f·Jct fo;n1C'd ?nr•y from 'le•; Lt�.;·::(:-":-.. CL: :io::"r cemr:a;1or 
011c t�c '<1:/-:1on in v.•hich she a:is\·;c�c-d tr.:::i1. S:"le wouh:i no: oc abl(' to 
,rripose the c�ath ;,en.1l:v." 

• Tt-e cot..� den ed tl':e motion. C�u·t i·ac s�,,:;;)ped :J,1ng n.:>:e:;, UJ! 
2ccepied r.roJecuto�·1. e�plan�:ron. 

People v. Williams 
56 Cal.4:t, 630 

Ao�ella�t=- co:.v�s rri'J'it derpr to r•.:lint� cf Jt..Cges -..vho ;n:i.ke ;J: .;'1y 
:J1J�e� cQrrmcnts ou:jng J�j."Y sel,::ic\10:1. 

• Defcn.:-.,: lOLHh2! $:11d t �.:,: .·_,·�·bers �:1�JI� t0� then-seh:es. 

• "T�!JI C'JU·t )JI�, tn my otll('f OeJth pt:1731l')' C3S•.?S f hd\'� fol:nd that the 
b!;r�k ',','0rnt:r1 a·� vi.:;y rt,.'lllct�r,t to i111Jcs•: t�·� :!l:'Jth :H2�·,1!:.,;; frt:>·,• 
fine it w�ry C.fi:-:: .... 1: no n�a�te� wha: 1t ,s. J ;;m ju,� r:1a�ing a l1ttJI? iJOint 
I ;ust wcinted to tell vou my obs.cT:atJOn tl-iJt t 1,,r,,·:- ':>CC•1 tfiis before 
,:i•\d I cJ:i :.:r::!�;s:J•�j •,t;J---·1•. "":h.:t·s ·::h·( :>.::: Jr:-: --c-t :nJr;::�� mv r•...:Lr:f 
based on tl1at . 

.. f ia� � ral c�:q:,o;·:•'.'>n c� I ""t! J,i�··: v:J(, S�\'t"I \'. •:1:�s an.� f.vr, t;la::h, 
torn of which \\·e:-e men Jnd on'::' \• .. ·oma,. 

Ho!dmg: 

People v. Williams 
56 Cal.4th 630 

• Apparent :e!.Jctance to impo1e deat� penaity ·.-;as vJiid ne,1tral 
rcJson for stril-..trii; Afn(:Jn•Amcrican female prospective juror$. 

iak::a•.-,:a·,.: The cc�rt :na\o' Jl!ow you '.o l<'c� jv:-c:-s based o:i vour 
1mpress1on of d£:me.anor and the \.·\'3\' someone answers questions. 

• '�::2.·si�1ure 1s �Jyin5. bJ::,cd on Jp;Je<l"Jn:::es. this doesn't iook geed. 

• The Lt1g1s!atur� used this case to ta 1.:.c i5,suc v:ith �opcl!.1tc- court 
becaus•.: it sanction t;..,e t'1a: cour! and i:, turn the trial courts 
acc�ptance of the prosecutor's l.icks. 

Cour.s: 1 legi,lature: 2 

--, --1 ---
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Duncan v. Ornoski 

286 Fed. Appx. 361 

r-ros<?cutor's dosing argument: 

[Y)ou have seen the defendant s,tt,ng there ,n a su,:, and in the 
san,trzed area of a courtroom, you have jurors, court reporters, people 
in the audience. Yol! hJVL' a bailiff \'/ho ,s arried. Som\!timl!S we lose 
sight of what it must have b12cn lilce at a l1W� af:er midnight.. 

Peo le, Duncan, 53 Cal 3d 955,976.810 P.2d 131. 142 (1991) 

Duncan v. Ornoski 

286 Fed. Appx. 361 

Ya� hJ'JC' frrcnd.s come in t"�om out of to�•.,n And sa O'H? of the !hr:1r;s 
voL ao \\ :h fre·n. you tat.;.e thur to th(' SJn Diego 100. And as. vou 
1,,·/.:1lk .,long \w·ith \"Our fncnds, thl'SC high Steer bars and moats, \'GU lock: 
back tr'cre; t�c-rci c:H·e 'ar!;e s.t"ipt.!,::' an·r:-al:; 'olli�g i:1 t►:� s.;:1, rcr;,:·�� 
lil .. t'. K1�t-ens. And thts littfi: b:-Jss plJQU�• up h,1re 5:l)'S, 'GengJI tigr:r.' And 
you tell your frien:!.s that that's J Benb,�I t1b�r. \Vr,:,n� . .,.,,.;-a"g. \.'.rong. 
�ha•."s a 0';:ng.:il t·g';!r in, Jf)tiv1tv. be:11nc tars, Jn:; s be1'.1g fed so rl'iu:::h 
me;,t every CJ\'. 

Pec>Ole v Dunc,c, ',3 CJI .,d '.JSS. 97G, 810 P.;d 13!, 142 (1991) 

Duncan v. Ornoski 

286 Fed. Appx. 361 

Ho·,\·'.:!\.Cr. 1f you J:1C your fr,ends ,,-e:-e en� hot.sebo.Jt ;f' r:,i.:is.!Jn or 
lnd;a, anc the boJt comes up to the shoreline in the �vening; and you 
get off tha boat; you're ,,3\�1nc along: and 1ou pu,;h ab·,; palm f:ond 
asid�; and there yvu �e-:: a ht:gc- '!>triped .:1n;�Jl w1tr: b1:J::inc e;res, with 
cubs, that'; a Bengal t,grr. And that's a Bengal tir;er in its natural 
habtat 

�w•e v Duncan. 53 Cal. 3d 955,976.310 P2d 131. 1.:2 (19•1 I 

--, --, ---
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Duncan v. Ornoski 

286 Fed. Appx. 361 
• \\.'c �n·1tj nu •.::,ro;wc:v ; .. :°l(' ,,rgv:�c-r: 

• n c pro-:.e<utc� ,_•,J� ��t�•rn;,:;1,g ta foc:...1:. t?-.e JL:r \·:. J::cntfon on the- \·:c.:Ju) 
ri.1:u1\: of the c:1:n•�. He rlt"arly v:Jntcd the jurv nrJt t� b� rn1:.lcd bv 
dctcnc'Jnt's bC'nign ,Jr"ld docile .1ppcJrJ"C:C :H tr·:ii, b,.;� to rLrncnb:r hi'l1 as 
!Ile mve;,:•er 

• Th� vro!>P,:uto:- \'i2':. entitled to pofnt out th.it moC";">t b-:--hJv o· :i thL• 
cc..:�t,oJ�"' v.-,1� n-:,: :i:.�:·s·s:en� \':1t•1 v c'e:,: ((;".d'Jct unO'.?r c.itr'e:r :�ss 
-:tr..ict�rcd and con�r�L(-j orcum��Jr,ce:;. \\1e find n:> error n this. 
ar&ument 

.. Dd�r.CJ:·:'s C')rnp·.w,t t�:Q! t�,c ae•·&a: t,re Jr.� . .!ml"":t was a tb:-i!v \'t:l;t.·::i 
ncist anu�,o.,, do12s nut v.riths:and scru:11w. L h•m::,: .'.l ·.·,,101,.,c-. murd!?rt•r �C' ;, 
\':lid J:1:r"':"l,�l de+=!, nJ� 1r.·;oi-.e �Jc1.d o•.1er:ori�s. 

Duncan v. Ornoski 

286 Fed. Appx. 361 

T:i�-�J·:.-J\ · (I� i. 99:) (our!:; MJf s�.-�ctic"'l tnis IJt.L;.,Jge. SJ i! rnJy not

:ie pr':Jsek·utoriaf mis:onduct.

• But that's tre p�1,.,t the: li:?£1:ilaturE- is r:-'aki:� - Co....r!'s shc ... 1Gn't J:low 
:h:s language 

• Find othr_>r wav) to describe the defendant :y·,d th� Ui'ilt!, :Jec3u:;e if 
you l.!se th;s language now. you stiJnd a chance of being Jcc.u5ed of 
u<.ing: ract; to obtam J conviction. 

Cour'!s: 1 legi-;:ature: 3 

--, ---, ---



28 

29 

30 

How do we answer the call for 

Racial Justice? 

--, --, ---
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The Racial Justice Act 

• PC 74S(a) The state shall not seek or obtain a criminal 
cor.viction or seek, obtain, or impose J sentence on the 
basis of race, ethnicity, or national origin. 

• C·cat.:e:; nc>w code se>ct10,'s rcgu:atm;, lar.i:�age and cond,,c: 
of judges. attorneys, officers, experts & juracs . 

.. Pr:Jvides nev.-• d1sc.o·.;e:-v ar1d t�earing rights. 

• Creates mandatory ren,edies for conduct Jnd lan;uage 
vio!a:,ons as well :is disparat<: outco.�,es based on RE'\10. 

• Effective January 1, 2021 for all prejudgment cases.

CAVEAT: 1'6 3C70 

Penal Code Section 745(a)(l) Violation 

The judge, Jn attorney, off,cer, expert witness or juror in the case exhibited 
bias or a11imus toward D due to their RACE, ETHNICITY or NATIONAL ORIGIN 

• Bias· Implicit .-:,nd Expk1t 

• l<'&isl�tivC' findincs discuss bias in judici;il context 

• Will1Jms, Shah & Duncan (facts vs lritrrpretations} 

• Implicit b1Js m.1y be unintcntion.:JI :md unconscious but !,tifl requires rt>mcdy 

• Animus 

• Lccisl,"'lt1vc 1indin&s di�cuss ariimus In Clltraiudic1al contc-11t imp:ictinc trial conduct 

• Mayfield 

• Can be ,sol;ttcd incidcnt: ··some to'1ins deadly in sm.1I1 dO\t's" 

• App!ie\ to a limited croup of .1clor> IN THE CASE 

• BJscd on JctuJI RENO of O .1ccording to statutory IJnCuJee 

Penal Code Section 745(a}(2) Violation 

Judge, attorney, officer, expert witness or juror in the case 
uses racially discriminatory language about D's RENO 

1. E•plrcitly or iMplicitly appeals to rac,al bias 
2. Racially charged or coded language 
3. Laoguage that compares the defendant to an animal 
4. Language th�t references the defendant's physical appearance, 

culture, ethnicity. or national origin 
EMceptions 

Relevant, racially neutral and unbiased physical description 
Language used by another that is relevant to the case 

--, -"IP', ---
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PROHIBITED LANGUAGE 

Racially charged or coded langJage: 
Supt'/ Predaror, Thur,. UrbJn, Ghetto, Hood Rat, Welfare Queen, 
SpaCt·, Gy�;:ec. SvengJII. S�·,·s!e", t\,lJcho, 11.'!�al. r:egai l:n::1i�;r.1nt • 

Animals, animal attributes: 
Gcn::a Pimp, Bci::o:-r. 81tcr�. Covote. Snal-..c, Pa(k of dogs, etc. 
Hunt, Pact:, Prey, Predator 
6rot�. 5J'.·�1t!€', fprJI 

Us-t�err.-they langua;:e 
Descriptors dcmcaninc entire communitic; 

Pro Tip: toarn 10 use PEOPLE FIRST language 
(Person with � conviction vi Fe\o.,J 

Questions we nee:J to ponder 
• VlfhJ: stylistic chJnges c..Jn I mJkP �o c.omn,Jt c:,,s? 
• 

1/J!i.11 i�, a nuJ'•\' n••ut�J. c!...:str pt en? 
• Ho\v do \'•:e rJccura:elv describe (l1l+:v.1nt sulxult�r-::s ,,.,i, ie t:einr; 

111,11.::L.., c• t"':� sv�:c:.':C 1:·r��:� c! o· .... \'.·o;c�" 
� Hov,, do we lull non-esSL•r.liJI wdor rnJ:i(>n :hJ'. could ll1Jd to 

·/01Jt:o--:s? 
LE will need instruction 

• GiJ'i�S i.. "1T w1I' �•.��-c e,tra :hcui;htfuine:>s anu srr.s1:r,•it•; 
• · 1 o;1rr. rcsp:.-�i._;1blc· rcr dorn'Tlrrk'ti >'.>1lr. �.lr.1-;; -. :ht•"�-::· vs ··1 .1"'!". 

•�-,;:0·a1!-:'t• !:;.· .:::>':Uf'.11;'::[1:"b :\ l}:H�f.\ in :h: r:,l·t 
• ··;,i bot um �itch,; J ri;,:ru1;c-r tcir ciH1cr r,ro�t;:,;:c·._'· \:� ·'\.\'"'.er. th(' .-i:::i.'l1 

1.Jt.·>c·:.;L'� t 1:•c..,'; a� ..1 l;ut:::-:":"I b.��:, :."f' •:.,l', rL�1-.. rir.;� t:> r:,_·r :v:':' .1,; a 
reuui:cr c,! othe, \':om£:n ,·1t<J prt1>t1:ut,.:,n." 

a s��'P uri•,�'i_').i:'l refurnces t� ��LO h.::--:-: se;;·ch \',JI �J:1ti. 
r\_'por:s ;111� tt:s.t.mo11v tc Jvoid ;illl•gJ�rons of systematic or.lCiit,1 
n10-..1i"'lC fon..,·Jrd. 

Penal Code Section 745(a}(3-5) 

VIOLAilON OCCURS WHEN A COMPARISON TO SIMILARLY SITUATED 
DEFENDANTS IN THE SAME COUNTY SHOWS DE�ENDANT WAS: 

31 ��r5i�a �
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with �amc RENO. 

BIJc;., !l'� ch:i�t:ed \•.1tn sale \•,hile other A.ENO o·� d�Jr&cd with po:s.:s.ession 
of s3mc Q1J.lnflty of n;,rcotic'I.. 

4) S�ntcnced to a tcngcr/mor<- scvNc pe".1lt-,· t�a.-. others of d•l'cre,..,t RP�o•s ,1nd 
.:a!a st1ows proH•cutor-. sc�,c or obtJm !ong<'r/TTiore s�vert" scnli!l"!CC<.i for 
defendants witti sJm(.> RENO. 

Lati"lx O's \Cnh'�c�::! t::> 2S-Mc 4or -..ine'c victim n-urdcrs whl:i? otr.cr Rf NO 
o·� <.hJrr,ed \\.·1th s<nglc- vu:t,m murders reccl'.1e determinalt! terms. 

SJ Sentenced 10 .110-,t:er/rT10rc :S.l�vcrt' pc,"la:1; fc: 3 v:nrf"" ct J sp�c1fic RENC ard 
datJ :s.h�ws pro .. ccutor:s. seek or obtain longer/more severe -.entenccs when other 
victims of the s;;"tmt' RENO. 

er-. 1,:•ho rape v.hite V\ c1rc sentenced to prison �·,rhr!c D's w!io rape other 
RENO V's .'.Ire :S.Mtcntcd to prabat,on. 

--, - -, ·-·- -
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PC 745(b) & (c) 
Pre-Judgment Motion for Hearing 

• Motion must I.Je filed in court of ccmpetcn� j.;risd,�t:o�. 

• Motion must allege a violation of PC 745(a). 

• Defendan1 has burden of e,tabl1sI1inr, a prima facie case: 

· Cn .. •C1b 1 c fo::s rr.v-;: es:ab'.i��1 s�!;)lJ�ti::il lti-:t-li�;:md th:n a vio1ai1on 
occurred. 

• Mo�t> tha:1.:, mere µ:-'.)<,1'J1i,Iy. \JJt It:;� m:,rr:- ht't'l•r �:'un nut 

• If defendant mee:s the burden, the court �.IUST h�ld a heari�g to 
deterrr1mt- jf a vio'.at,on of PC 70:5(a) has occurrt>d 

FILlABlE MOTIO:11 IN ONLINE MATERIAl5 

THANK YOU TO ODA Alissa Kubochi in Sacramento for <olla boration! 
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Hearings, Post-Judgment Procedure & Remedies 
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Data Dredging/Data Fishing 

• The misuse of data analysis to find patterns

that are then presented as statistically

significant

• More data & more variables can result in

more false positives

• Testing multiple hypotheses/theories using

the same data set can cause false positives

46 
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Correlation is NOT Causation 

When statistics show a correlation between A & B, 

there are usually 6 possibilities: 

1. A causes B

2. 8 causes A

3. A & B both partly cause each other

4. A & B are both caused by a third factor, C

5. B is caused by C, which is correlated to A

6. The correlation was due purely to chance

48 
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Correlation is NOT Causation 

Example: 
• The number of people who buy ice cream at the

beach correlates/relates to the number of
people who drown at the beach.

• Does ice cream cause drowning?
• Of course not, both ice cream and drowning are

related to a third factor: the number of people at
the beach.

49 
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Race Neutral Factors 

✓ Mitigating & Aggravating Factors (Rules 4.421 & 4.423)
✓ Criminal History

✓ Strikes
✓ Prison

✓ Felony vs. Misdemeanor
✓ Recent vs. Stale

' ✓ Probation vs. Parole vs. None
✓ Concurrent Cases

✓ Injuries

✓ GBI vs. Other vs. None

51 
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Race Neutral Factors 

✓ Enhancements
✓ Gangs
✓ Crime Specific: sex, embezzlement, etc.

✓ Victim
✓ None vs. One vs. Multiple
✓ Vulnerable & Impact Statements

✓ Planning and Sophistication
✓ Principal vs. Aider/Abettor

✓ Age of Defendant
✓ Fact Specific

52 

Rules of Evidence: ??? 
• Testimony of Prosecutor(s)

, Assigned Prosecutor
, Expert Witness - Prosecutor With Experience

Charging, Negotiating And Trying Cases 

• Declarations
• Probation Report/Recommendation
• Statistics
• Best Practice: PC 745 Hearing Prosecutor Different

Than The Assigned Prosecutor

53 

PC 745 (e)(l): Remedies 
Sustained Violations Before Judgment 

The court shall impose a remedy specific to the 
violation found from the following list: 

54 

• Declare a mistrial, if requested the by the defendant

• Discharge the jury panel and em panel a new jury

• Dismiss enhancements, special circumstances, or
special allegations

• Reduce charges

• Ineligibility for death penalty

--, -•; ·---
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Exam le: Defense Attorne 
• Source: Alameda County DA

• 25+ years after trial, D found out his lawyer was a
racist. Attorney called his defendants and African­
American court staff the n-word; once said an Asian
judge was a "f**"'ing J** who should remember Pearl
Harbor."

• 9th Circuit granted a new trial to the D, an African­
American, because his lawyer's racism deprived him
of a fair trial.

•Today, D could use habeas section of PC 745 for relief.

56 

Exam le: Juror 

• Source: Alameda County DA

• After trial, two jurors reported that another juror
made racially charged statements against D, who
was charged with sexually assaulting two teenagers.
The juror said, "Mexican men have a bravado that
makes them think they can do whatever they want
with women."

• U.S. Supreme Court remanded case to investigate
juror bias.

• Defendant could now make motion under PC 745.

57 
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Remedies: Post-Jud ment 

•745(e)(2)(A)

60 

,- Wide Discretion

,- Shall Vacate Conviction & Sentence 

,- Shall Find Conviction legally Invalid 

,- May Order A New Trial Or 

► Modify The Sentence

❖ Cannot Impose A New Sentence Greater Than That

Previously Imposed

, Not Eligible For The Death Penalty 

--,--,--� 
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PC 1473: Habeas Car us 

• Provides post-conviction remedies for in custody D

• AB 2542 added subsection (f) to the habeas law:

62 

► A writ of habeas corpus may now be prosecuted

upon a PC 745(a) violation if judgment was

entered on or after 1/1/2021.

❖ Allows for amending existing petitions

❖ Not considered successive or abusive

❖ Counsel shall be appointed

❖ Video appearance permitted

PC 1473.7: Habeas Cor us 

•Provides post conviction remedies for out of custody
defendants

•AB 2542 added subsection (a)(3):

63 

► A defendant can now file a motion to vacate a
conviction or sentence for a PC 745(a) violation
even after the defendant is released from actual
or constructive custody.

--, --, -.... -
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The Role of Data 

The Role of Data - PC 745(a)(3)&(4) 

• Disparate charge, conviction, or sentence based on RENO 

• Two questions: 
• Is D being treated significantly worse than 5;milar others? 

• Does the data show O's R['\10 receives mare severe treatment? 

• Goal - Data from which accurate conclusions can be drawn

Developing a Data Strategy 

• Every county is different

• Challenges to consider:
• Qualification to collect, analyze data - Statistician? 

• Available data & resources 

• Quality of data 

• Definitions/ terminology 

• Complexity of factors to analy,e 

• Timeframe for data 



1. Determine Data Availability

• Case management system

• Case files

• Other agencies' data to which you have access
• Law enforcement
• Probation
• Jail

• Courts

• Other agencies' data they will give you

67 

Data Availability - Key Factors 

• D's race • Weapons {by type) 

• V's race • Injuries (by severity)

• Requested charges • Gangs

• Filed charges • Other enhancements

• Convicted charges • Probation/parole status

• Sentences • Other pending cases

• Priors • Age (18-29; 30-54; 55+)

68 

2. Decide Initial Approach

• Jt's not entirely up to you

• Involve your PDO, bench?

• Oata alone or with case file analysis

• Broad vs. narrow comparisons

• All 211 cases, broken down by race 

• All 211 cases, broken down by race, other listed factors 

69 
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2. Decide Initial Approach

• Timeframe for analysis - compare apples to apples 

• Plus or minus 6 months from charge, conviction, sentence? 

• If too long or short, won't account for 
• Changes in law (e.g. 667.S(b), 667{a) priors; misdemeanors)
• Changes to DA administrations
• COVID
• New programs
• Statistical significance 

70 

3. Collect Data

·Run/ collect sample data�

• Broad and narrow comparison

• Varied timeframes 

• How long dot:!s it take? 

71 

4. Analyze the Data

• Qualified analyst 

• Sample sizes, averages, ranges, curves, std. deviations, factors

• Broad vs. narrow comparison

• All 211 cases, broken down by race

• All 211 cases, broken down by race, other listed factors 

• What if there are facial discrepancies? 

• Feasibility of further case file analysis? 

72 
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7S 

5. Discovery

• Format

• Databases, spreadsheets, proprietary software, etc.

• Aggregates

• Privileges apply

• Privacy concerns

• Your interpretation

• Timing

Overcharge Claims under 745(a)(3) 

• Common discretion scenarios

• Wobblers
·DUI/ Wet (if applicable I

· 211 / 487(c) - Especially Estes

• 459 1'1 / 2nd 

• Murder degree

• Possession for sales/ Sales/ Simple possession

Overcharge Claims under 74S(a)(3) 

• Compare charges at discretionary stages by race and factors

• LE requested vs. diverted

• LE requested vs. filed

• Filed vs. convicted of same charge

• Filed vs. convicted of lesser charge

• Filed vs. dismissed

--, -·-, ---
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Sentencing Claims under 74S(a)(4) 

• Compare sentences imposed by race and factors

• Compare sentences at different stages of the
proceedings

• Arraignment, pre-prelim, Info arraign., pre-trial, post­
trial

• What is a significant difference?

• Averages, ranges, etc. 

Future Data Collection Practices 

• Develop a tracking system for some/all of the above?

• Document data items above, plus:
• Washed out priors
• Injuries not amounting to GBI 
• Gang related offenses
• Other aggravating/ mitigating factors
• Reasons for sentence increase/ decrease

• Complexity can cause problems - GIGO

--, --, ---



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

District Attorney 
X 
Deputy District A.fto!Tley .. S)3NJ� 
Street 
City, CA ZIP 
Tel. (j 
Fax0 
Email 

Attorneys for Plaintiff 

SUPERIOR COURT OF nm STATE OF CALIFORNIA 

FOR THE COUNTY OF X 

1llE PEOPLE OF TI-IE ST A IB OF CALIFORNIA, 
Plaintiff, 

v. 

xx, 
Defendant. 

No.X 

PEOPL'E'S 
OPPOSITION/RESPONSE TO 
DEFENDANT'S MOTION FOR 
DISCOVERY PURSUANT TO 
PENAL CQDE SECTION 7�5, 
s.wm.JVJ�IQl'H(l) 

� 

PEOPCE'SMEMORANDUM.ON 
PENAi:. CODE SECTIO.N 74�, 
S.llB.DJVJSI_ON_ (A)

ate: anuary I_, 2021
Time:�M 
Dep_t: X 

INTRODUCTION 

On September 30, 2020, Governor Gavin Newsom signed Assembly Bill No. 2542 (AB 

2542) into law, also known as the California Racial Justice Act (hereafter "the Act"). The Act 

prohibits the state from seeking or obtaining a criminal conviction or from imposing a sentence 

based upon race, ethnicity, or national origin. (Pen. Code1
, § 745, subd. (a).) The Act also 

'All further statutory references are to the Penal Code unless otherwise specified. 

(INSERT CAPTION] 
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applies to adjudications and dispositions in juvenile delinquency court. (Pen. Code, § 745, subd. 

(f).) The Act only applies prospectively to cases where judgment has not been entered prior to 

January I, 2021. (Pen. Code,§ 745, subd. (j).) 

Key components of the Act include the right to: 1. Discover evidence relevant to 

potential violations, upon a showing of good cause (Pen. Code, § 745, subd. ( d)); 2. Move for 

hearing in a court of competent jurisdiction, which can be granted upon a prima facie showing 

the Act was violated (Pen. Code, § 745, subd. (b)); 3. Present evidence at an evidentiary hearing, 

which requires judicial findings if a preponderance of evidence shows a violation occurred (Pen. 

Code,§ 745, subd. (c)); and 4. A right to remedies for adjudicated violations (Pen. Code,§ 745, 

subd. (e)). 

STATEMENT OF THE CASE 

UNSEj(T ]fil;J>ROC°ED� ms,:6RY Of TIIE<;:p.SE�� SURE TQ lNCLQ.QE 

� THE::XL.LEGED YI OLA 1J()N'OC�URREifAND-STAGE OF}ROCE�QING� 

STATEMENT OF RELEVANT FACTS 

(INSER'('STA IBMENT cf "f.�CJ]]�EGARQmG THE_:"'CIRCUMST ANQts OF THE 

AL�E�b VJQ!,ATidN7DI.$CO.YERY"i-lAS �EE 9.�EREP, INC..LU_DE Q!;:I@LED 

Rp�REN��S_TO DAT� AND 11;1FEREJiTIATLON OF 9.b.SES, WHER,E APPLil;ABL�J 

POINTS AND AUTHORITIES AND ARGUMENT 

(µSE APf.LJ_CABiE .MQ'(i�tH$-Be,.SED Q�°JT�GifQF; PROCE�DINGS] 

I. 

RELIEF UNDER PENAL CODE SECTION 745 IS PROSPECTIVE ONLY AND MUST 
22 BE DENIED IF JUDGMENT WAS ENTERED BEFORE JANUARY t, 2021 
23 The entirety of the Racial Justice Act applies prospectively to cases where judgment has 

24 not been entered prior to January I, 2021. (Pen. Code,§§ 745, subd. (j) and 1473, subd. (f).) In a 

25 criminal case, the trial court's oral pronouncement of a sentence constitutes the judgment. 

26 (People v. Villatoro (2020) 44 Cal.App.5th 365, 369.) 

27 

28 

2 

[INSERT CAPTION] 
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!PJh_i_s_case judgm�n!..1¥.� proOOUl!.._<,ed on x .• BeclUJ§�jQ�grrient was_e11teJeQ before 

January 1, 2021, De_fendani's bISCPVERY REQ_l)EST/MOTION ..... cannot be gra!.,lt�d pursuan_! 

t_q_section 745! 

JI. 

THE ACT AUTHORIZES DISCOVERY ONLY UPON A SHOWING OF GOOD CAUSE 

The express language of section 745, subdivision (d) allows a person to file a motion 

requesting disclosure of relevant evidence, upon a showing of good cause: 

A defendant may file a motion requesting disclosure to the defense 
of all evidence relevant to a potential violation of subdivision (a) 
in the possession or control of the state. A motion filed under this 
section shall describe the type of records or information the 
defendant seeks. Upon a showing of good cause, the court shall 
order the records to be released. Upon a showing of good cause, and 
if the records are not privileged, the court may permit the 
prosecution to redact infonnation prior to disclosure. (Emphasis 
added.) 

J 5 Good cause for discovery does not automatically exist in every case. (Hi
l

l v. Superior

16 Court (1974) JO Cal.3d 812, 819; Joe Z. v. Superior Court (1970) 3 Cal.3d 797, 804.) Without 

J 7 adequate factual allegations, the court is prevented from exercising its discretion in making an 

18 independent assessment of good cause. (Wood v. Superior Court (1985) 166 Cal.App.3d 1138, 

J 9 I J 50.) Based on settled law and the Act's own requirement that requested discovery be relevant 

20 and fully described, the defense must make a factual showing in at least three areas to establish 

21 good cause. 

22 First, the defense must establish a plausible justification for the material requested. (Hill

23 v. Superior Court, supra, IO Cal.3d at p. 817; People v. Navarro ( 1978) 84 Cal.App.3d 355.

24 359.) It must appear that the infonnation sought will assist in the preparation of the defense. 

25 (Hill v. Superior Court, supra, IO Cal.3d at p. 817.) A 'plausible factual foundation' requires a 

26 declaration by defendant's counsel or other evidence and documentation that supports the 

27 motion. (People v. Moreno (2011) 192 Cal.App.4th 692, 701.) 

28 
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In this context, a plausible factual foundation must show a potential violation of section 

2 745, subdivision (a). [IN�E:-RT SPECIFICAL!,§QA'IJONS HER,E �D ADDltESS. IE: 

3 !s�l<!,ted vio�s of Pen�� section N�ubdivision {!-)(2), such as� juro(§. u5y__ of racially

4 discri_!!IJ!!_a�o.rY. lan�ag��s�o.uld n.Q!...cre.!lJe a ri�t to iscove_ry of �xpansive aggregate <;!�a.or 

5 time con�ming case file re_xjews �i!_hou, nex� Q releyant �c1uct on the P.� of a p����tion 

6 offic�! Q.R Def�d��t (�lsto in._��� pJ,usibl� !)'gum;irt· tha!P.!i.ir J'l!CC,.. �d)pid'y, or naJiQf)al 

7 origi.!)J�lted in �jnatOIY. trcatmegt wJl��J!lparcd with o!ll.e� wi� diff ere1,1t 

8 characteristicJ, \ll{p(Lare similarly sjtu�ted andJ!a_ye been cl_!�gecj with,_£9nviged of,..«!� 

9 senten�to. simiJar..9ffeq��s.] 

to Second, the defense must request the infonnation with adequate specificity to preclude 

11 the possibility that they arc on a "fishing expedition." (PiJchess v. Superior CourJ (1979) 11 

12 Cal.3d 531, 538.) ln a motion pursuant to section 745, subdivision (d), the evidence must be 

13 relevant to a violation of the Act, meaning that common sense restrictions must be placed on the 

14 scope of the request. Discovery orders should be limited to relevant time frames as legislative 

15 changes, prosecution practices, disposition policies and significant events, such as a global 

16 pandemic, may significantly affect charges sought, convictions obtained, and the length or 

17 severity of sentences. 

18 ljNSERTRF;!,.E,VANTOF}:ICEj>OLICIBS Q�PER'(it{E�TTIM�-fRAMESFQR 

19 PA.r;t<::o&i�WS.Oij)F����ISI:lEo:&.$<;ft�O�IP..E.: RATIQ!i&� F6R 

20 EST ABLJSHMENT O �SUCH POLI -� .. IE: �IF<:>RM �RM JHAT MINl�IZES 

21 MANIPµLA_TION Qf I>ATA �_p et>� �S}JISTORIG.N,,i;:Y REL�J\NT DAT A. J 

22 [{lliSERT_S!MILAR 0£FE�_$EANA!,)'_�1� IF WAJlMNTED BY • .J.��ADllI QF

23 DEfE�S�RE.QYE&T. !&While ass�ults may be coromittcd on a CO!ltinuum from the mo� 

24 b,asic misd�meanoi: to mu.rd�,. !he�cou,t.m.u$t limit or��� to tnat wluc[is •:relev3!:!r_' based on 

25 thc.!lum� of victims, weapons, i!lj!IJY�an!l o_ther c2ncr�te, no'k....�Jactors.] 

26 [lli�ERT DISTING'O'jSHING F,<\<;TORS·PERJ':AJNING t6� OF.�?¢.ER TO 

27 l\lARRPWCOMPARJS.Ql:-I_TO TfiQ�ItSIMIL_Af!L)'_..SITUArEQ. IE: Wh_�n defendant has a 

28 prior...cri!Dinal hiS!QfY as here: XX..O� is charg�.<f wit multiple_�es as here: XX.J 

4 

(INSERT CAPTION) 
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Third, the defense must show they cannot readily obtain the information through their 

own efforts. (Pi/chess v. Superior Court, supra, 11 Cal.3d at p. 537; Hill v. Superior Court, 

supra, 10 Cal.3d at p. 817.) 

(fl'ISERT REL�Y.�T ARGl.JfyfENT!f �PLTCABLEJ 

Other factors which the court may review include whether the requested material is 

"reasonably available to the governmental entity from which ii is sought," and if"production of 

the records containing the requested information would violate (i) third party confidentiality or 

privacy rights or (ii) any protected governmental interest," the timeliness of the request 

including time for production, necessity of delay in proceedings and whether the request places 

an unreasonable burden "on the governmental entity involved". (Facebook. Inc. v. Superior 

Court (San Francisco) (2020) 46 Cal.App.5th 109, 119 [Additional factors derived from City of 

Alhambra v. Superior Court (1988) 205 Cal.App.3d 1118 in assessment of right to third party 

culpability evidence from police agency in homicide prosecution. See also Facebook, Inc. v. 

Superior Court (San Diego) (2020) 10 Cal.5th 329: Failure to use Alhambra factors in denying 

motion to quash third party evidence required remand to trial court.].) 

[INSER'(@t,EV ANT .. -MtG:c.JMENT1F APPLICABL�J 

Resolution of these discovery issues is addressed to the sound discretion of the trial court. 

(Pitchess v. Superior Court, supra, 11 Cal.3d at p. 535.) 

Ill. 

(OP'(JON�L REBLY lf'�SJ:ATE�L�G� PO$SE�IONLCONTRQL) 
DISCOVERY MUST BE IN THE POSSESSION AND CONTROL OF THE STATE 

Section 745, subdivision (d) limits defendant's motion for disclosure of evidence to that 

which is in, "the possession or control of the state." For purposes of the section, the "State" 

includes the Attorney General, a district attorney, or a city prosecutor. (Pen. Code, § 745, subd. 

(h)(4).) Here,� state d� not ws.s��and/or control {INS��'.(INFOru.µ,JlON.RELAT�D 

TO INABJLITY TQ �EARCH f.9� OJl ff!QPU�E �Q!J:E�TEQ.�CORD�
., 

JE:- VIQTIM 

RACE DA. TA NOT �A_PT(JRE_D OR LAG_K OF CO.�lE!1:'.RIZEILRECORDJ; �AKE 

COLLECTION OF AGG�GATifDA1A�QVERLY �URDENSOMl:,. PR9VIDE 

5 
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IV. 

PRIVILEGES AND STATUTORY OR CONSTITUTIONAL RESTRICTIONS 
ON CRIMINAL DISCOVERY APPLY 

Even if discovery is ordered under section 745, this does not entitle defendant to all 

discovery materials. Section 745, subdivision (d) does not authorize discovery of infonnation 

that is privileged or protected by statute or constitution. The Act also permits the prosecution to 

redact infonnation prior to disclosure. (Pen. Code§ 745, subd. (d).) 

[IN�RT SPE(IEIC.AlITHORJJ)' �---�GJ.IM®g.i§9.AfU>�.9 tRIVILEG�D 

ORJIBSTRl�l]::I;> INFQRMA TIQN _tlliD/OR NEEP FOR �OACTIO�J 

V. 

PENAL CODE SECTION 745 IDENTIFIES SPECIFIC VIOLATIONS 
QUALIFYING FOR RELIEF UNDER THE SECTION 

"The state shall not seek or obtain a criminal conviction or seek, obtain, or impose a 

sentence on the basis of race, ethnicity, or national origin."2 (Pen. Code§ 745, subd. (a).) To 

that effect, while criminal proceedings are pending and before judgment has been imposed, a 

defendant may file a motion in the trial court pursuant to section 745, subdivision (a). (Pen. Code, § 

745, subd. (b).) After judgment is imposed, if defendant is in custody, a writ of habeas corpus 

alleging violations of the Act can be brought in any court of competent jurisdiction. (Pen. Code, §§ 

745, subd. (b) and 1473, subd. (t).) If the defendant is out of custody after a judgment has been 

imposed, then a motion to vacate a conviction or sentence is authorized by section 1437.7, 

2 However, the statute does not prevent the prosecution of hate crimes pursuant to sections 
422.6 to 422.865, inclusive. (Pen. Code,§ 145, subd. (g).) 

6 
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subdivision (a)(3). (Pen. Code,§§ 745, subd. (b) and 1473.7, subd. (aX3).) 

A violation of the Act is established if the defendant proves, by a preponderance of the 

evidence, any of the following occurred: 

(1) The judge, an attorney in the case, a law enforcement officer
involved in the case, an expen witness, or juror exhibited bias or
animus towards the defendant because of the defendant's race,
ethnicity, or national origin.

(2) During the defendant's trial, in coun and during the proceedings,
the judge, an attorney in the case, a law enforcement officer involved
in the case, an expen witness, or juror, used racially discriminatory
language about the defendant's race, ethnicity, or national origin, or
otherwise exhibited bias or animus towards the defendant because of
the defendant's race, ethnicity, or national origin, whether or not
purposeful. This paragraph docs not apply if the person speaking is 
describing language used by another that is relevant to the case or if
the person speaking is giving a racially neutral and unbiased
physical description of the suspect.

(Pen. Code,§ 745, subds. (a)(l)-(2).) 

For purposes of section 745, subdivision (aX2), the Act expressly defines "racially 

discriminatory language" as: 

Language that, to an objective observer, explicitly or implicitly 
appeals to racial bias, including, but not limited to, racially charged 
or racially coded language, language that compares the defendant to 
an animal, or language that references the defendant's physical 
appearance, culture, ethnicity, or national origin. Evidence that 
particular words or images arc used exclusively or 
disproponionately in cases where the defendant is of a specific race, 
ethnicity, or national origin is relevant to determining whether 
language is discriminatory. 

27 (Pen. Code,§ 745, subd. (h)(3).) 

28 
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Relief can also be sought under the Act when defendant proves, by a preponderance of 

evidence, any of the following: 

(3) The defendant was charged or convicted of a more serious
offense than defendants of other races, ethnicities, or national origins
who commit similar offenses and are similarly situated, and the
evidence establishes that the prosecution more frequently sought or
obtained convictions for more serious offenses against people who
share the defendant's race, ethnicity, or national origin in the county
where the convictions were sought or obtained.

( 4) (A) A longer or more severe sentence was imposed on the
defendant than was imposed on other similarly situated
individuals convicted of the same offense, and longer or more
severe sentences were more frequently imposed for that offense
on people that share the defendant's race, ethnicity, or national
origin than on defendants of other races, ethnicities, or national
origins in the county where the sentence was imposed.
(B) A longer or more severe sentence was imposed on the
defendant than was imposed on other similarly situated
individuals convicted of the same offense, and longer or more
severe sentences were more frequently imposed for the same
offense on defendants in cases with victims of one race,
ethnicity, or national origin than in cases with victims of other
races, ethnicities, or national origins, in the county where the
sentence was imposed.

(Pen. Code,§ 745, subds. (a)(l}-(4)(B).) 

The Act defines "more frequently sought or obtained" or "more frequently imposed" as 

requiring "statistical evidence or aggregate data demonstrate a significant difference in seeking 

or obtaining convictions or in imposing sentences comparing individuals who have committed 

similar offenses and arc similarly situated, and the prosecution cannot establish race-neutral 

reasons for the disparity." (Pen. Code,§ 745, subd. (h)(I).) 

If defendant believes that a violation of the Act has occurred, they must file a motion in a 

court of competent jurisdiction to request an evidentiary hearing. 
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VI. 

TO ALLEGE A VIOLATION OF THE ACT, DEFENDANT MUST FILE A MOTION IN 

A COURT OF COMPETENT JURISDICTION 

Pursuant to section 745, subdivision (b), "defendant may file a motion in the trial court 

or, if judgment has been imposed, may file a petition for writ of habeas corpus or a motion under 

Section 1473. 7 in a court of competent jurisdiction, alleging a violation of subdivision (a)." 

However, the defendant must make a prima facie showing ofa violation of subdivision (a), 

before the trial court orders a hearing. (Pen. Code, § 745, subd. (c).) Section 745, subdivision 

(h)(2) expressly defines what is required to make a prima facie showing of a violation of 

subdivision (a): 

"Prima facie showing" means that the defendant produces facts that, 
if true, establish that there is a substantial likelihood that a violation 
of subdivision (a) occurred. For purposes of this section, a 
"substantial likelihood" requires more than a mere possibility, but 
less than a standard of more likely than not 

(Pen. Code, § 745, subd. (h)(2).) 

[INSERT ARGUMF;NTJ:tERE IF DEf�DANT lfA�� NOT MADE A P�.FACIE 

C�Sf;Jl)STIFYING A HEARINGJ 

If a hearing is ordered, either party may present evidence which includes, but is not 

limited to, statistical evidence, aggregate data, expert testimony, and the sworn testimony of 

witnesses. (Pen. Code,§ 745, subd. (c)(I).) Since a defendant may share a race, ethnicity, or 

national origin with more than one group, they may aggregate data among groups to 

demonstrate a violation of subdivision (a). (Pen. Code,§ 745, subd. (i).) The court may also 

appoint an independent expert. (Pen. Code,§ 745, subd. (c)(l).) To prevail on the motion, the 

defendant must prove a violation of subdivision (a) by a preponderance of the evidence. (Pen. 

Code,§ 745, subd. (c)(2).) At the conclusion of the hearing, the court shall make findings on the 

record. (Pen. Code,§ 745, subd. (c)(3).) 
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VII. 

REMEDIES ARE AUTHORIZED UPON PROOF OF VIOLATION 

If the court finds a violation by a preponderance of evidence, section 745, subdivision (e) 

mandates remedies: 

Notwithstanding any other law, except for an initiative approved by 
the voters, if the court finds, by a preponderance of evidence, a 
violation of subdivision (a), the court shall impose a remedy specific 
to the violation found from the following list: 

(I) Before a judgment has been entered, the court may impose
any of the foltowing remedies:

(A) Declare a mistrial, ifrequested the by defendant.
(B) Discharge the jury panel and empanel a new jury.
(C) If the court determines that it would be in the interest
of justice, dismiss enhancements, special circumstances,
or special allegations, or reduce one or more charges.

(2) (A) When ajudgment has been entered, if the court finds
that a conviction was sought or obtained in violation of
subdivision (a), the court shall vacate the conviction and
sentence, find that it is legally invalid, and order new
proceedings consistent with subdivision (a). If the court
finds that the only violation of subdivision (a) that
occurred is based on paragraph (3) of subdivision (a) and
the court has the ability to rectify the violation by
modifying the judgment, the court shall vacate the
conviction and sentence, find that the conviction is legally
invalid, and modify the judgment to impose an appropriate
remedy for the violation that occurred. On resentencing,
the court shall not impose a new sentence greater than that
previously imposed.
(B) When a judgment has been entered, if the court finds
that only the sentence was sought, obtained, or imposed in
violation of subdivision (a), the court shall vacate the
sentence, find that it is legally invalid, and impose a new
sentence. On resentencing, the court shall not impose a
new sentence greater than that previously imposed.

(Pen. Code,§ 745, subds. (e)(I) and (e)(2).) 

Additionally, section 745, subdivision (e)(3) provides that when the court finds there has 

been a violation of section 745, subdivision (a), the defendant shall not be eligible for the death 
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penalty. Subdivision (e)(4) also states that remedies available under this section do not foreclose 

any other remedies available under the United States Constitution, the California Constitution, 

or any other law. 

VIII. 

A WRIT OF HABEAS CORPUS IS AUTHORIZED FOR VIOLATIONS OF THE ACT 

WHEN JUDGMENT HAS BEEN IMPOSED AND DEFENDANT IS IN CUSTODY 

Pursuant to section 745, subdivision (b), a defendant, whose judgment has already been 

imposed, may file a petition for writ of habeas corpus alleging a violation of section 745, 

subdivision (a). AB 2542 also amended section 1473 to add subdivision (f), which provides 

specific procedures relating to a post-judgment claim based on a violation of section 745, 

subdivision (a). The new subdivision states: 

(f) Notwithstanding any other law, a writ of habeas corpus may also be 
prosecuted after judgment has been entered based on evidence that a
criminal conviction or sentence was sought, obtained, or imposed in
violation of subdivision (a) ofScction 745 if judgment was entered on
or after January I, 2021. A petition raising a claim of this nature for
the first time, or on the basis of new discovery provided by the state or
other new evidence that could not have been previously known by the
petitioner with due diligence, shall not be deemed a successive or
abusive petition. If the petitioner has a habeas corpus petition pending
in state court, but it has not yet been decided, the petitioner may amend
the existing petition with a claim that the petitioner's conviction or
sentence was sought, obtained, or imposed in violation of subdivision
(a) of Section 745. The petition shall state if the petitioner requests
appointment of counsel and the court shall appoint counsel if the
petitioner cannot afford counsel and either the petition alleges facts
that would establish a violation of subdivision (a) of Section 745 or the
State Public Defender requests counsel be appointed. Newly appointed
counsel may amend a petition filed before their appointment. The
court shall review a petition raising a claim pursuant to Section
745 and shall determine if the petitioner has made a prima facie
showing of entitlement to relief. Jf the petitioner makes a prima facie
showing that the petitioner is entitled to relief, the court shall issue an
order to show cause why relief shall not be granted and hold an
evidentiary hearing, unless the state declines to show cause. The
defendant shall appear at the hearing by video unless counsel indicates

II 
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that their presence in court is needed. lfthe court detennines that the 
petitioner has not established a prima facie showing of entitlement to 
relief, the court shall state the factual and legal basis for its conclusion 
on the record or issue a written order detailing the factual and legal 
basis for its conclusion. 

(Pen. Code,§ 1473, subd. (f).) 

To seek reliefunder section 1473 based on a violation of section 745, subdivision (a), the 

petitioner must be "A person unlawfully imprisoned or restrained of their liberty ... " (Pen. Code, 

§ 1473, subd. (a).) The judgment being challenged must have been entered on or after January I,

2021. (Pen. Code,§ 1473, subd. (f).) The petitioner must make a prima facie showing that their 

criminal conviction or sentence was sought, obtained, or imposed in violation of section 745, 

subdivision (a). (Pen. Code,§ 1473, subd. (f).) 

Generally, under section 1473, a petition must be timely and not procedurally barred. (In 

Re Clark (1993) 5 Cal.4th 759; In Re Robbins ( 1998) 18 Cal.4th 770; Pen. Code, § 1473 subd. 

(f).) Section 1473, subdivision (f), however, provides that a petitioner raising a violation of 

section 745, subdivision (a) for the first time, or on the basis of new discovery provided by the 

state or other new evidence that could not have been previously known by the petitioner with due 

diligence, shall not be deemed a successive or abusive petition. Further, a petitioner, who already 

has a habeas corpus petition pending in state court, may amend the existing petition with a claim 

that the petitioner's conviction or sentence was sought, obtained, or imposed in violation of section 

745, subdivision (a). (Pen. Code, §1473, subd. (f).) 

Section 1473, subdivision (f) also expands a petitioner's right to counsel in habeas corpus 

proceedings. In their petition, the petitioner can request counsel be appointed. The court shall 

appoint counsel if the petitioner cannot afford counsel and the petition alleges facts that would 

establish a violation of section 745, subdivision (a) or the Public Defender requests counsel be 

appointed. (Pen. Code, § 1473, subd. (f).) Further, newly appointed counsel can amend the 

petition ifit was filed before their appointment. (Pen. Code,§ 1473, subd. (f).) 

If the court determines the petitioner has not made a prima facie showing of entitlement to 

relief, the court shall state the factual and legal basis for its conclusion on the record or issue a 

written order detailing the factual and legal basis for its conclusion. (Pen. Code, § 1473, subd. (f).) 
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If, however, the court detennines the petitioner has made the requisite prima facie showing, 

it shall issue an order to show cause why relief should not be granted and hold an evidentiary 

hearing. (Pen. Code,§ 1473, subd. (t).) After issuing the order to show cause, the state can decline 

to show cause or file a Return. (Pen. Code,§§ 1473, subd. (t) and 1480). If the state elects to file a 

Return, then the defendant may file a Traverse in response. (Pen. Code,§ 1484.) 

At the evidcntiary hearing, the petitioner must appear via video unless counsel indicates the 

petitioner's presence is necessary. (Pen. Code,§ 1473 subd. (f).) The rules of evidence apply at the 

hearing. (In Re Fields ( 1990) 51 Cal.3d I 063, 1070.) The petitioner must prove by a preponderance 

of the evidence facts that establish a violation of section 745, subdivision (a) and entitle them to 

relief. (In Re Viscotti (I 996) 14 Cal.4th 325, 351.) If the petitioner succeeds in meeting their 

burden, the court has the available remedies provided in section 745, subdivisions ( eX2)(A), 

(e)(2)(B), (e)(3), and (e)(4).3 Section 745, subdivisions (e)(2)(A) and (B) state:

(2)(A) When ajudgment has been entered, if the court finds that a 
conviction was sought or obtained in violation of subdivision (a), 
the court shall vacate the conviction and sentence, find that it is 
legally invalid, and order new proceedings consistent with 
subdivision (a). If the court finds that the only violation of 
subdivision (a) that occurred is based on paragraph (3) of 
subdivision (a) and the court has the ability to rectify the 
violation by modifying the judgment, the court shall vacate the 
conviction and sentence, find that the conviction is legally 
invalid, and modify the judgment to impose an appropriate 
remedy for the violation that occurred. On resentencing, the court 
shall not impose a new sentence greater than that previously 
imposed. 
(B) When a judgment has been entered, if the court finds that
only the sentence was sought, obtained, or imposed in violation
of subdivision (a), the court shall vacate the sentence, find that it
is legally invalid, and impose a new sentence. On resentencing,

3 As discussed above, section 745, subdivision (e)(3) provides that when the court finds there
has been a violation of subdivision (a), the defendant shall not be eligible for the death penalty. 
Subdivision ( e)( 4) also states that remedies available under this section do not foreclose any 
other remedies available under the United States Constitution, the California Constitution, or 
any other law. 
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the court shall not impose a new sentence greater than that 
previously imposed. 

IX. 

A MOTION IS AUTHORIZED FOR VIOLATIONS OF THE ACT WHEN JUDGMENT 

HAS BEEN IMPOSED AND DEFENDANT IS OUT OF CUSTODY 

6 Section 745, subdivision (b) allows a petitioner to file a motion under section 1473.7 in a 

7 court of competent jurisdiction alleging a violation of section 745, subdivision (a). AB 2542 also 

8 amended section 1473.7, subdivisions (a) and (c) to provide specific procedures relating to a 

9 post-judgment claim based on a violation of section 745, subdivision (a) for those persons no 

10 longer in criminal custody. Section 1473.7, subdivision (a)(3) reads in relevant part: "A person 

11 who is no longer in criminal custody may file a motion to vacate a conviction or sentence for 

12 any of the following reasons: ... [] A conviction or sentence was sought, obtained, or imposed 

13 on the basis of race, ethnicity, or national origin in violation of subdivision (a) of Section 745." 

14 Subdivision (c) was amended to provide that: "A motion pursuant to paragraph (2) or (3) of 

,5 subdivision (a) shall be filed without undue delay from the date the moving party discovered, or 

16 could have discovered with the exercise of due diligence, the evidence that provides a basis for 

17 relief under this section or Section 745." 

18 All motions filed pursuant to the statute are entitled to a hearing. (Pen. Code,§ 1473.7, 

19 subd. (d).) However, if the prosecution has no objection to the motion, the court may grant the 

20 motion without a hearing. (Pen. Code,§ 1473.7, subd. (d).) If there is a contested hearing, the 

21 petitioner's presence may be waived upon request of the petitioner and a showing of good cause as 

22 to why they could not be present (Pen. Code,§ 1473.7, subd. (d).) At the hearing, the petitioner 

23 must establish by a preponderance of the evidence the existence of grounds for relief specified in 

24 section 1473.7, subdivision (a). (Pen. Code,§ 1473.7, subd. (e)(l).) In other words, in the context 

25 of a challenge based on racial bias, the petitioner must prove any of the stated bases listed in 

26 section 745, subdivision (a) occurred. 

27 If the court finds the petitioner has proved by a preponderance of the evidence that their 

28 motion is timely, the petitioner is no longer in criminal custody, and their conviction or sentence 
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was sought, obtained or imposed on the basis of race, ethnicity, or national origin in violation of 

2 section 745, subdivision (a), then the court must vacate the conviction and reinstate criminal 

3 proceedings or vacate the sentence and resentence the petitioner as outlined in section 745, 

4 subdivision (e). 
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