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You are receiving this e-mail as part of your subscription to eCivis Grants Network.

Grants Network - Weekly Search Agent Alert Sunday, October 8, 2023

I /o Search Agent "prosecution” has matched 2 new grants.
To add, remove, or modify Search Agents, please go to My Search Agents.

New Search Agent Results
For full details on a particular grant, click on its title below and log in.

GN Code - Grant Title Agency Actual Funds Due Date =~ Added
CA4286 - Human Trafficking Advocate (HA) Program (Limited Eligibility) - FY 2024  CA Other Unspecified 11/27/2023 10/03/2023
... to provide funding to victim witness assistance centers to hire or dedicate at least one half-time advocate who will provide comprehensive services to

victims/survivors of human trafficking, including sex and labor trafficking. Victim witness assistance centers funded through this program must meet the
following requirements: Hire a minimum of one half-time victim witnes...

CA4277 - Racial Justice for All (RJA) Implementation Grant - FY 2024 CA Other $(1é%5:§i'r°rgga‘;° 11/30/2023  10/06/2023

... to support the implementation of the state's Racial Justice for All Act (RJA), which states that "the state shall not seek or obtain a criminal conviction
or seek, obtain, or impose a sentence on the basis of race, ethnicity, or national origin." Specifically, the program aims to help individuals who were
sentenced for criminal convictions or juvenile adjudications prior to Janua...
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Changes in California Gang
Laws & Invoking €@the Privilege€ per EC
1040-42

Monday, June 19, 2023
8:00 a.m. to 5:00 p.m.
Fresno Police Department Training Center
6375 W. Central, Fresno, CA 93706

Course Description: This course will cover recent changes in Gang laws
in the State of California and will provide an in-depth explanation of how to
successfully claim the Evidence Code section 1040-41 @privileges€ in
court per the procedure in EC 1042. AB 333 will be discussed, as will the
newly enacted Racial Justice Act and the restrictions placed on the use of
rap lyrics with a look at the impact these changes will have on gang cases.
The course will discuss €claiming the privilege€ in the context of @wall
stops€ and other high-pressure situations implicating gangs, narcotics, and
other assignments likely to deal with confidential informants, to ethically and
legally maintain confidential information without running afoul of the 1963
U.S. Supreme Court case of Brady v. Maryland and avoid being placed on
©the Brady list. @

Instructors:

« San Joaquin County Deputy District Attorney Cindy De Silva has been
a prosecutor for 22 years. She teaches prosecutors and officers


mailto:training@cvchidta.org

regularly on @Brady¢ law, @Hobbs€ warrants, and keeping
confidential information privileged per Evidence Code sections 1040-
42. She received the CNOA statewide €Prosecutor of the Year¢
award in 2022 and the CDAA statewide @Instructor of the Year¢
award in 2016, and has testified several times before the California
Assembly@s Public Safety Committee on proposed new laws, all while
maintaining a busy case load as a Major Narcotics prosecutor.

« Los Angeles County Deputy District Attorney Maria Ghobadi has been
a prosecutor for 14 years and has practiced in multiple jurisdictions,
including the Central Valley. She is currently assigned to Los Angeles
County€s Gang Homicide Unit (formerly known as the Hardcore Gang
Division), and has extensive experience trying cases before juries. She
has prosecuted numerous gang homicides and has conducted
trainings for several law enforcement agencies, including the Los
Angeles County Sheriff@s Department and the Los Angeles Police
Department. She also instructs for HIDTA and CNOA.

This class is co-sponsored with the Fresno County District Attorney€s
Office courtesy of District Attorney Lisa Smittcamp and is eligible for 6 hours
of MCLE, including 3 hours of General MCLE and 3 hours of Ethics MCLE.

Registration:

» Register: www.cnoaregionaltraining.org
« Questions/Payment arrangements:

choaregion/@gmail.com

« Cost: $40 CNOA members/$60 non-members/Free with CNOA Class
Certificate

« Limited seats available - Payment in advance required for registration
confirmation (all registrants will be placed on waiting list until payment
is made). Email cnoaregion7@gmail.com to pay in advance via credit
card or to make arrangements for agency check.
Venmo: CNOAregion-7

Attachment Link(s):

o Changes in Gang Laws 2023 .pdf (1 page)
Link(s) will expire on 8/17/2023
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Changes in California Gang
Laws & Invoking €@the Privilege€ per EC
1040-42

Monday, June 19, 2023
8:00 a.m. to 5:00 p.m.
Fresno Police Department Training Center
6375 W. Central, Fresno, CA 93706

Course Description: This course will cover recent changes in Gang laws
in the State of California and will provide an in-depth explanation of how to
successfully claim the Evidence Code section 1040-41 @privileges€ in
court per the procedure in EC 1042. AB 333 will be discussed, as will the
newly enacted Racial Justice Act and the restrictions placed on the use of
rap lyrics with a look at the impact these changes will have on gang cases.
The course will discuss €claiming the privilege€ in the context of @wall
stops€ and other high-pressure situations implicating gangs, narcotics, and
other assignments likely to deal with confidential informants, to ethically and
legally maintain confidential information without running afoul of the 1963
U.S. Supreme Court case of Brady v. Maryland and avoid being placed on
©the Brady list. @

Instructors:

« San Joaquin County Deputy District Attorney Cindy De Silva has been
a prosecutor for 22 years. She teaches prosecutors and officers
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regularly on @Brady¢ law, @Hobbs€ warrants, and keeping
confidential information privileged per Evidence Code sections 1040-
42. She received the CNOA statewide €Prosecutor of the Year¢
award in 2022 and the CDAA statewide @Instructor of the Year¢
award in 2016, and has testified several times before the California
Assembly@s Public Safety Committee on proposed new laws, all while
maintaining a busy case load as a Major Narcotics prosecutor.

« Los Angeles County Deputy District Attorney Maria Ghobadi has been
a prosecutor for 14 years and has practiced in multiple jurisdictions,
including the Central Valley. She is currently assigned to Los Angeles
County€s Gang Homicide Unit (formerly known as the Hardcore Gang
Division), and has extensive experience trying cases before juries. She
has prosecuted numerous gang homicides and has conducted
trainings for several law enforcement agencies, including the Los
Angeles County Sheriff@s Department and the Los Angeles Police
Department. She also instructs for HIDTA and CNOA.

This class is co-sponsored with the Fresno County District Attorney€s
Office courtesy of District Attorney Lisa Smittcamp and is eligible for 6 hours
of MCLE, including 3 hours of General MCLE and 3 hours of Ethics MCLE.

Registration:

» Register: www.cnoaregionaltraining.org
« Questions/Payment arrangements:

choaregion/@gmail.com

« Cost: $40 CNOA members/$60 non-members/Free with CNOA Class
Certificate

« Limited seats available - Payment in advance required for registration
confirmation (all registrants will be placed on waiting list until payment
is made). Email cnoaregion7@gmail.com to pay in advance via credit
card or to make arrangements for agency check.
Venmo: CNOAregion-7

Attachment Link(s):

o Changes in Gang Laws 2023 .pdf (1 page)
Link(s) will expire on 8/17/2023
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Changes in California Gang
Laws & Invoking €@the Privilege€ per EC
1040-42

Monday, June 19, 2023
8:00 a.m. to 5:00 p.m.
Fresno Police Department Training Center
6375 W. Central, Fresno, CA 93706

Course Description: This course will cover recent changes in Gang laws
in the State of California and will provide an in-depth explanation of how to
successfully claim the Evidence Code section 1040-41 @privileges€ in
court per the procedure in EC 1042. AB 333 will be discussed, as will the
newly enacted Racial Justice Act and the restrictions placed on the use of
rap lyrics with a look at the impact these changes will have on gang cases.
The course will discuss €claiming the privilege€ in the context of @wall
stops€ and other high-pressure situations implicating gangs, narcotics, and
other assignments likely to deal with confidential informants, to ethically and
legally maintain confidential information without running afoul of the 1963
U.S. Supreme Court case of Brady v. Maryland and avoid being placed on
©the Brady list. @

Instructors:

« San Joaquin County Deputy District Attorney Cindy De Silva has been
a prosecutor for 22 years. She teaches prosecutors and officers
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regularly on @Brady¢ law, @Hobbs€ warrants, and keeping
confidential information privileged per Evidence Code sections 1040-
42. She received the CNOA statewide €Prosecutor of the Year¢
award in 2022 and the CDAA statewide @Instructor of the Year¢
award in 2016, and has testified several times before the California
Assembly@s Public Safety Committee on proposed new laws, all while
maintaining a busy case load as a Major Narcotics prosecutor.

« Los Angeles County Deputy District Attorney Maria Ghobadi has been
a prosecutor for 14 years and has practiced in multiple jurisdictions,
including the Central Valley. She is currently assigned to Los Angeles
County€s Gang Homicide Unit (formerly known as the Hardcore Gang
Division), and has extensive experience trying cases before juries. She
has prosecuted numerous gang homicides and has conducted
trainings for several law enforcement agencies, including the Los
Angeles County Sheriff@s Department and the Los Angeles Police
Department. She also instructs for HIDTA and CNOA.

This class is co-sponsored with the Fresno County District Attorney€s
Office courtesy of District Attorney Lisa Smittcamp and is eligible for 6 hours
of MCLE, including 3 hours of General MCLE and 3 hours of Ethics MCLE.

Registration:

» Register: www.cnoaregionaltraining.org
« Questions/Payment arrangements:

choaregion/@gmail.com

« Cost: $40 CNOA members/$60 non-members/Free with CNOA Class
Certificate

« Limited seats available - Payment in advance required for registration
confirmation (all registrants will be placed on waiting list until payment
is made). Email cnoaregion7@gmail.com to pay in advance via credit
card or to make arrangements for agency check.
Venmo: CNOAregion-7

Attachment Link(s):

o Changes in Gang Laws 2023 .pdf (1 page)
Link(s) will expire on 8/17/2023
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Changes in California Gang
Laws & Invoking €@the Privilege€ per EC
1040-42

Monday, June 19, 2023
8:00 a.m. to 5:00 p.m.
Fresno Police Department Training Center
6375 W. Central, Fresno, CA 93706

Course Description: This course will cover recent changes in Gang laws
in the State of California and will provide an in-depth explanation of how to
successfully claim the Evidence Code section 1040-41 @privileges€ in
court per the procedure in EC 1042. AB 333 will be discussed, as will the
newly enacted Racial Justice Act and the restrictions placed on the use of
rap lyrics with a look at the impact these changes will have on gang cases.
The course will discuss €claiming the privilege€ in the context of @wall
stops€ and other high-pressure situations implicating gangs, narcotics, and
other assignments likely to deal with confidential informants, to ethically and
legally maintain confidential information without running afoul of the 1963
U.S. Supreme Court case of Brady v. Maryland and avoid being placed on
©the Brady list. @

Instructors:

« San Joaquin County Deputy District Attorney Cindy De Silva has been
a prosecutor for 22 years. She teaches prosecutors and officers
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regularly on @Brady¢ law, @Hobbs€ warrants, and keeping
confidential information privileged per Evidence Code sections 1040-
42. She received the CNOA statewide €Prosecutor of the Year¢
award in 2022 and the CDAA statewide @Instructor of the Year¢
award in 2016, and has testified several times before the California
Assembly@s Public Safety Committee on proposed new laws, all while
maintaining a busy case load as a Major Narcotics prosecutor.

« Los Angeles County Deputy District Attorney Maria Ghobadi has been
a prosecutor for 14 years and has practiced in multiple jurisdictions,
including the Central Valley. She is currently assigned to Los Angeles
County€s Gang Homicide Unit (formerly known as the Hardcore Gang
Division), and has extensive experience trying cases before juries. She
has prosecuted numerous gang homicides and has conducted
trainings for several law enforcement agencies, including the Los
Angeles County Sheriff@s Department and the Los Angeles Police
Department. She also instructs for HIDTA and CNOA.

This class is co-sponsored with the Fresno County District Attorney€s
Office courtesy of District Attorney Lisa Smittcamp and is eligible for 6 hours
of MCLE, including 3 hours of General MCLE and 3 hours of Ethics MCLE.

Registration:

» Register: www.cnoaregionaltraining.org
« Questions/Payment arrangements:

choaregion/@gmail.com

« Cost: $40 CNOA members/$60 non-members/Free with CNOA Class
Certificate

« Limited seats available - Payment in advance required for registration
confirmation (all registrants will be placed on waiting list until payment
is made). Email cnoaregion7@gmail.com to pay in advance via credit
card or to make arrangements for agency check.
Venmo: CNOAregion-7

Attachment Link(s):

o Changes in Gang Laws 2023 .pdf (1 page)
Link(s) will expire on 8/17/2023
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From:

To:

Cc:

Subject: CRJA

Date: Tuesday, September 5, 2023 9:26:46 AM
Attachments: A163074.PDF

We conclude Lashon has forfeited her section 745 claim on direct appeal by not filing a
section 745 motion in the trial court before judgment was entered and affirm the judgment. In
light of our determination, we do not address her argument that she has alleged a prima facie
showing for relief under section 745 and deny her request to remand the matter for an

evidentiary hearing.

Fresno County District Attorney's Office
Senior Paralegal

3333 E. American Ave

Fresno, CA 93725



Filed 9/1/23
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION THREE
THE PEOPLE,
Plaintiff and Respondent,
A163074
V.
MENIQUE LASHON, (Contra Costa County

Defendant and Appellant. Super. Ct. No. 51814102)

Defendant Menique Lashon appeals from a judgment following her
conviction for one count of second-degree murder and one count of first-
degree murder, together with true findings of special circumstance
allegations of multiple murders. Lashon was sentenced to a term of life
without the possibility of parole.

On appeal, Lashon contends the judgment was the result of the trial
judge’s implicit racial bias against her and her trial counsel in violation of the
California Racial Justice Act (CRJA), codified at Penal Code section 745.1
She avers the portions of the trial and sentencing proceedings cited in her
opening brief constitute a prima facie showing for relief and asks us to

remand the matter to the superior court for an evidentiary hearing.2

1 All statutory references are to the Penal Code.

2 We do not set forth a detailed factual recitation of the trial and
sentencing proceedings as it is not necessary to our disposition.





We conclude Lashon has forfeited her section 745 claim on direct
appeal by not filing a section 745 motion in the trial court before judgment
was entered and affirm the judgment. In light of our determination, we do
not address her argument that she has alleged a prima facie showing for
relief under section 745 and deny her request to remand the matter for an
evidentiary hearing.

CALIFORNIA RACIAL JUSTICE ACT

The CRJA, as enacted in section 745, became effective on
January 1, 2021.3 (Stats. 2020, ch. 317, §§ 1, 3, 3.5.) This was over four
months before the commencement of Lashon’s trial, and section 745 was
made applicable to all cases then pending in the trial courts.* (Id., subd. (j).)

Section 745 provides “[t]he state shall not seek or obtain a criminal
conviction or seek, obtain, or impose a sentence on the basis of race, ethnicity,
or national origin.” (Id., subd. (a).) Pertinent to our discussion, the following
constitutes a violation of section 745: “[d]Juring the defendant’s trial, in court
and during the proceedings,” a trial judge “exhibited bias or animus towards
the defendant because of the defendant’s race, ethnicity, or national origin,
whether or not purposeful” (id., subd. (a)(2)).

The CRJA sets forth the procedure for seeking relief during various
stages of a criminal proceeding. “A defendant may file a motion in the trial

court or, if judgment has been imposed, may file a petition for writ of habeas

3 The Legislature later amended section 745, effective January 1, 2023
(Stats. 2022, ch. 739, § 2); we cite to the language used in the current law for
convenience. Lashon asks us to consider pending legislature that, if enacted,
would further amend section 745. As an appellate court, we cannot consider
amendments that may or may not be made at a future date.

4 Consequently, and despite Lashon’s argument to the contrary, the
concept of applying a new law retroactively to cases not yet final is not
relevant to this appeal. (People v. Frahs (2020) 9 Cal.5th 618, 638, fn. 5.)





corpus or a motion under Section 1473.7 in a court of competent jurisdiction,
alleging a violation of subdivision (a).” (§745, subd. (b).) The CRJA also sets
forth remedies for successful prejudgment and post judgment claims
(respectively, § 745, subds. (e)(1) and (e)(2)).

DISCUSSION

Because no CRJA motion premised on Lashon’s claim of implicit racial
bias by the trial judge was filed in the trial court during either the trial or
sentencing phases, we deem forfeited her CRJA claim for purposes of direct
appeal. (See, e.g., People v. Elliot (2012) 53 Cal.4th 535, 572 [defendant
forfeited claim that trial court exhibited racial bias during jury selection
process by failing to raise the issue at trial].)

Lashon asserts the general forfeiture rule should not apply because her
claim involves a “substantial right” or “an important issue of constitutional
law.” Her reliance on In re Sheena K. (2007) 40 Cal.4th 875 for this assertion
1s misplaced. In that case, our Supreme Court held a juvenile could present a
constitutional challenge to a probation condition on direct appeal as it
presented “a pure question of law, easily remediable on appeal by
modification of the condition.” (Id. at p. 888.) However, the court did not
conclude “that ‘all constitutional defects in conditions of probation may be
raised for the first time on appeal, since there may be circumstances that do
not present “pure questions of law that can be resolved without reference to
the particular sentencing record developed in the trial court.” [Citation.] In
those circumstances, “[t]raditional objection and waiver principles encourage
development of the record and a proper exercise of discretion in the trial
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court. (Id. at p. 889.) Simply put, Lashon’s claim for relief does not fall

under the In re Sheena K. exception because it does not present a pure





question of law that can be resolved without consideration as to what
occurred during the trial and sentencing proceedings.

Lashon also argues the forfeiture rule should not be applied because
she did not have a meaningful opportunity to raise a CRJA claim at trial.
According to Lashon, there were no obvious signs of racial bias by the trial
judge “[u]ntil the African American defense attorney corrected the judge on
her misassumption that the attorney had not followed the correct procedure
on a subpoena duces tecum for medical records of a victim.” “However, once
this judge felt challenged by this attorney of color, both she and her client
became targets of increasing hostility. This behavior seems most likely
explained by the implicit bias held by the judge which was unleashed only
after she felt her authority questioned. When the trial attorney did object to
the trial court’s behaviors, she was met with denials and greater hostility.”
We find this argument unavailing as Lashon has not demonstrated she could
not object or an objection would have been futile. Even if her trial counsel did
not want to antagonize the trial judge during the trial, a section 745 motion
could have been filed immediately after the trial judge gave her reasons for
choosing the sentence she was about to impose. (See, e.g., People v. Garcia

(2022) 85 Cal.App.5th 290, 295-298 (Garcia)® [trial court abused its

5 We see no merit to Lashon’s argument that in Garcia, supra, 85
Cal.App.5th 290, we rejected the Attorney General’s position “that [the]
defendant can seek only postjudgment relief under the CRJA through a
habeas petition.” (Id. at p. 298, fn. 4.) The statement was made in the
context of explaining that because a judgment had not been entered at the
time Garcia sought CRJA relief in the trial court, Garcia was not precluded
from presenting his claim for relief on direct appeal. Accordingly, “[flor the
same reason,’ 1.e., that no final judgment had been entered in the case, we
rejected the Attorney General’s contention that the defendant could seek only
postjudgment relief under the CRJA through a habeas petition. (Id. at p. 298,
fn. 4; italics added.) By our decision in Garcia, we made no finding that a





discretion in denying request for continuance of sentencing to allow
defendant time to prepare a motion for substantive relief under § 745].)¢

We therefore affirm the judgment as Lashon has forfeited her appellate
claim for relief under section 745. In light of our determination, we do not
address her substantive argument that portions of the trial and sentencing
proceedings cited in her opening brief constitute a prima facie showing for
relief, and we deny her request to remand the matter to the superior court for
an evidentiary hearing. We also deny her separate motion to stay the appeal
and for a limited remand to permit further factual development of the
appellate record as Lashon had the opportunity to make a section 745 motion
in the trial court but failed to do so. (Cf. People v. Martinez (2019) 31
Cal.App.5th 719, 729.)

Finally, we note that Lashon indicates that if we find she has forfeited
her section 745 claim on direct appeal, she may pursue the filing of a petition
for writ of habeas corpus. While our decision should not be read as
foreclosing Lashon from filing a petition for writ of habeas corpus in a court

of competent jurisdiction, we express no opinion on the timing, the issues

defendant may present a CRJA claim on direct appeal when the issue was
not raised in the trial court.

6 To the extent Lashon asserts that “[t]he behavior of the trial judge
cannot be sanctioned even without reference to the Racial Justice Act,” citing
to People v. Nieves (2021) 11 Cal.5th 404 (Nieves), that issue has been
forfeited because it was not presented in compliance with the rules governing
briefs filed in this court. Specifically, it was not presented under a separate
point heading and supported by a cogent argument as to why we should
follow Nieves in this case. (See Cal. Rules of Court, rule 8.204(a)(1)(B) [each
brief must “[s]tate each point under a separate heading or subheading
summarizing the point, and support each point by argument and, if possible,
by citation to authority”]; Allen v. City of Sacramento (2015) 234 Cal.App.4th
41, 52 [“citing cases without any discussion” as to why the cases should be
followed “results in forfeiture” of the appellate claim].)





that may be presented, or the appropriate outcome of any petition that
Lashon may file.
DISPOSITION

The judgment is affirmed.
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Subject: FW: AB 2542 Racial Justice Act : Sealed reports
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defendant's good cause showing of plausible justification under Racial
Justice Act for discovery relevant to a potential violation of Act is merely
a threshold consideration, and a trial court, in deciding discovery
motion, must consider and balance whether: (1) requested material is
adequately described, (2) requested material is reasonably available to
governmental entity from which it is sought and not otherwise readily
available to defendant, (3) production of records containing requested
material would violate third party confidentiality or privacy rights or any
protected governmental interest, (4) defendant acted in timely manner,
(5) time required to produce material will necessitate an unreasonable
delay of trial, and (6) production of records would place an
unreasonable burden on government. Cal. Penal Code §§ 745(a),
745(d)

.——




Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)

294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

79 Cal.App.5th 138
Court of Appeal, First District, Division 4, California.

Clemon YOUNG, Jr., Petitioner,
v.
The SUPERIOR COURT OF
SOLANO COUNTY, Respondent;
The People, Real Party in Interest.

A162850
|
Filed 5/26/2022

Synopsis

Background: Defendant was charged with possession of a
controlled substance following a traffic stop that allegedly
involved racial profiling. The Superior Court, Solano County,
No. FCR347170, Jeffrey C. Kauffman, J., denied defendant's
motion under Racial Justice Act seeking discovery relating to
charging decisions in comparable cases. Defendant petitioned
for writ of mandate.

Holdings: In a case of first impression, the Court of Appeal,
Streeter, Acting P.J., held that:

[1] plausible justification standard applies to threshold
showing of good cause for discovery under Act, and

[2] a multifactor balancing test applies for determining under
Act whether good cause exists for discovery.

Writ issued.

Procedural Posture(s): Appellate Review; Pre-Trial Hearing
Motion.

West Headnotes (21)

[1] Criminal Law @ Application, motion or
request; affidavits

A defendant may claim entitlement to discovery
under the Racial Justice Act, at least as a minimal
threshold of good cause, if he or she makes a
plausible case, based on specific facts, that any of
the four enumerated violations of the Act could

2]

3]

[4]

or might have occurred in his or her case. F]Cal.

Penal Code §§ 745(a), F:|745(d).

3 Cases that cite this headnote

Criminal Law &= Information or Things,
Disclosure of

Criminal Law &= Application, motion or
request; affidavits

A defendant's good cause showing of plausible
justification under Racial Justice Act for
discovery relevant to a potential violation of
Act is merely a threshold consideration, and a
trial court, in deciding discovery motion, must
consider and balance whether: (1) requested
material is adequately described, (2) requested
material is reasonably available to governmental
entity from which it is sought and not otherwise
readily available to defendant, (3) production
of records containing requested material would
violate third party confidentiality or privacy
rights or any protected governmental interest,
(4) defendant acted in timely manner, (5) time
required to produce material will necessitate an
unreasonable delay of trial, and (6) production
of records would place an unreasonable burden

on government. F]Cal. Penal Code §§ 745(a),
F:|745(d).

2 Cases that cite this headnote

Mandamus &= Proceedings in civil actions in
general

Writ review is appropriate in discovery matters
where it is necessary to address questions of first
impression that are of general importance to the
trial courts and to the legal profession, and where
general guidelines can be laid down for future
cases.

Appeal and Error @& Discovery

Standard of review for a discovery order is abuse
of discretion, because management of discovery
lies within the sound discretion of the trial court.
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[5]

[6]

(7]

8]

191

[10]

Mandamus &= Weight and sufficiency

Mandamus @= Scope of inquiry and powers
of court

In a mandamus case, an appellate court reviews
the factual underpinnings of a discretionary
determination for substantial evidence, but
where such a determination rests on incorrect
legal premises, an appellate court's review is de
novo.

Statutes &= Purpose and intent

Fundamental task in statutory interpretation is
to determine the Legislature's intent so as to
effectuate the law's purpose.

Statutes &= Plain Language; Plain, Ordinary,
or Common Meaning

Statutory interpretation begins with an
examination of the statute's words, giving them

a plain and commonsense meaning.

Statutes ¢= Statutory scheme in general
Statutes &= Similar or Related Statutes

In interpreting a statute, a court considers the
language of the entire scheme and related
statutes, harmonizing the terms when possible.

Statutes &= Extrinsic Aids to Construction
Statutes &= Plain, literal, or clear meaning;
ambiguity

If the language of a statutory provision remains
unclear after a court considers its terms,
structure, and related statutory provisions, the
court may take account of extrinsic sources,
such as legislative history, to assist the court in
discerning the relevant legislative purpose.

Statutes &= Recitals and findings

A court may consult uncodified legislative
findings in discerning the relevant legislative
purpose for a statute that has unclear language.

[11]

[12]

[13]

[14]

[15]

Statutes @= Recitals and findings

While uncodified legislative findings do not
confer power, determine rights, or enlarge the
scope of the statute itself as codified, they
properly may be utilized as an aid in construing
a statute that has unclear language.

Statutes @ Recitals and findings

Because uncodified findings of legislative intent
are voted upon by the entire legislative body,
enrolled, and signed by the Governor, they may
be entitled to somewhat greater weight than
traditional legislative history materials, such as
draft language of bills, committee reports, and
bill analyses, in construing a statute that has
unclear language.

Privileged Communications and
Confidentiality = Personnel files

Good cause for discovery of peace or custodial
officer personnel records exists when a defendant
shows both materiality to the subject matter of
the pending litigation and a reasonable belief that
the agency has the type of information sought.
Cal. Evid. Code § 1043(b).

Privileged Communications and
Confidentiality = Personnel files

Good cause for discovery of peace or custodial
officer personnel records is a relatively relaxed
standard intended to insure the production for
inspection of all potentially relevant documents.
Cal. Evid. Code § 1043(b).

Privileged Communications and
Confidentiality ¢= Personnel files

Included in the “good cause” calculus for
discovery of peace or custodial officer personnel
records is the requirement for a criminal
defendant to establish a plausible factual
foundation for officer misconduct, and to
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[16]

[17]

(18]

[19]

satisfy this requirement, a defendant need only
demonstrate that the scenario of alleged officer
misconduct could or might have occurred, and
the defendant need not show that the alleged
misconduct was probable or apparently credible.
Cal. Evid. Code § 1043(b).

Privileged Communications and
Confidentiality = Personnel files

Good cause for discovery of peace or custodial
officer personnel records must be supported by
an affidavit setting forth a reasonable belief that
the requested discovery is material to the subject
matter of the case. Cal. Evid. Code § 1043(b).

Privileged Communications and
Confidentiality &= Personnel files

Materiality requirement to establish good cause
for discovery of peace or custodial officer
personnel records places a burden on the criminal
defendant, as movant, to propose a defense or
defenses to the pending charges and a logical link
between the defense proposed and the pending
charges. Cal. Evid. Code § 1043(b).

Criminal Law &= Information or Things,
Disclosure of

Criminal Law é= Application, motion or
request; affidavits

There is no affidavit requirement for a discovery
motion under the Racial Justice Act, and there
is no materiality requirement, at least not in the
sense that the defendant must show a logical link
between some defense and a pending criminal

charge. F]Cal. Penal Code §§ 745(a), F:|745(d).

4 Cases that cite this headnote

Privileged Communications and
Confidentiality é= Personnel files

Affidavit in support of a motion for discovery
of peace or custodial officer personnel records
must show that the affiant has a reasonable belief

the requested discovery is in the possession and
control of the state. Cal. Evid. Code § 1043(b).

[20] Criminal Law é= Information Within
Knowledge of Prosecution

A prosecutor's duty to disclose material
exculpatory evidence extends to evidence the
prosecutor, or the prosecution team, knowingly
possesses or has the right to possess.

[21] Criminal Law é&= Remand in General,
Vacation
When an appellate court announces a new
standard, the proper course is to remand to the
trial court for application of the new test to the
facts of the case.
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

STREETER, Acting P. J.

*143 1. INTRODUCTION

Under the California Racial Justice Act of 2020 (Stats. 2020,
ch. 317, § 1) (the Racial Justice Act or the Act), “[t]he state
shall not seek or obtain a criminal conviction or seek, obtain,
or impose a sentence on the basis of race, ethnicity, or national

*%*516 origin.” (F:IPen. Code, 1 F] § 745, subd. (a).) We are
called upon in this writ proceeding to address as a matter of
first impression the discovery provision of the Racial Justice
Act, which allows a defendant, “[u]pon a showing of good
cause,” to obtain evidence from the prosecution relevant to a

potential violation of the Act. (F:|§ 745, subd. (d).)

Based on evidence presented at his preliminary hearing,
Young argued below that racial profiling in a traffic stop led
to his arrest for the offense of possession of Ecstasy for sale.
He also pointed to publicly available statistics showing that,
statewide, blacks are more likely to be searched during the
course of traffic stops than other citizens. On this showing,
he brought a motion under the Racial Justice Act seeking
discovery relating to charging decisions in cases he claims are
comparable to his. For the past five years, he sought the names
and case numbers of others who were charged with or could
have been charged with possession of Ecstasy for sale; the
same information for a broad range of related drug offenses;
the police *144 reports relating to the suspects involved
and their criminal histories; and the dispositions in all of
these cases. Upon compelled disclosure of this information,
Young wishes to show that the District Attorney “has more
frequently charged Black defendants like Mr. Young, Jr. with

possession for sale” than defendants of other races. (See F:|§
745, subd. (a)(3).)

Proceeding cautiously and noting the lack of available

appellate precedent to guide its application of F] section 745,
subdivision (d), the trial court denied the motion. The court's
only articulated reason for the denial was that Young's good
cause showing appeared to rest on nothing more than his race.
Before us, on writ review, the Attorney General reiterates
this rationale, though in slightly different form. He argues
that, as a matter of statutory interpretation, since Young's
race is the only “logical link” between, on the one hand, the
allegation of racial profiling (a charge he claims is pertinent to

whether there was a violation of Fjsection 745, subdivision
(a)(1)), and on the other hand, the allegation of racially biased
prosecution (a charge he claims is pertinent to whether there

was a violation of Fjsection 745, subdivision (a)(3)), good
cause for discovery relating to prosecutorial bias is lacking.

[1] We will disagree, vacate the denial order, and remand
with directions. The trial court's reason for denying Young's
motion was incorrect as a factual matter. The grounds for
the motion went beyond “simply” Young's race, and the
Attorney General's reformulation of that mistaken premise, to
the extent his “logical link” argument has any bearing on good
cause, goes to the breadth and scope of allowable discovery,
not to whether discovery should be allowed at all. Borrowing
from the minimal threshold showing that is required to trigger

an obligation to provide so-called FPitchess discovery

(Evid. Code, § 1043, subd. (b); see FPitchess v. Superior
Court (1974) 11 Cal.3d 531, 113 Cal.Rptr. 897, 522 P.2d
305), we hold that Young may claim entitlement to discovery

under F:Isection 745, subdivision (d) if he makes a plausible
case, based on specific facts, that any of the four enumerated

violations of F]section 745, subdivision (a) could or might

have occurred. (F:I§ 745, subd. (a)(1)—(4).)

[2] But a showing of plausible justification is merely a
threshold consideration. “The trial court, in deciding whether
the defendant shall be permitted to obtain discovery of the
requested material, must consider and balance a number of

[other] factors” (F *%517 City of Alhambra v. Superior
Court (1988) 205 Cal.App.3d 1118, 1134, 252 Cal.Rptr. 789

(FAlhambra)), “[s]pecifically ... (1) whether the material
requested is adequately described, (2) whether the requested
material is reasonably available to the governmental entity
from which it is sought (and not readily available to the
defendant from other sources), (3) whether production of the
records containing the requested information would violate
(1) third party confidentiality or privacy rights or *145
(i) any protected governmental interest, (4) whether the
defendant has acted in a timely manner, (5) whether the
time required to produce the requested information will
necessitate an unreasonable delay of defendant's trial, [and]
(6) whether the production of the records containing the
requested information would place an unreasonable burden

on the governmental entity involved” (Fibz‘d., fn. omitted).
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Whether Young can satisfy this multifactor test of good
cause remains to be seen. We decline his invitation to
reverse outright and issue a writ directing the entry of an
order granting his discovery requests as framed. Instead,
we vacate the order denying discovery and direct the trial
court to give Young's motion further consideration. While we
provide some general guidance, we leave to the trial court
the specific application of the plausible justification standard
we adopt here, taking other pertinent factors into account.
Described broadly, the court's task will be to engage in a
discretionary weighing of the strength of Young's factual
showing, the potential probative value of the information he
seeks, and the burdens of gathering the requested “records

or information” for disclosure. (I = § 745, subd. (d).) Should
the court conclude that discovery is warranted, we can say no
more at this point than that the scope of compelled discovery

must be tailored to demonstrated need.

II. BACKGROUND

A. Young's Discovery Request
In August 2019, the People filed a felony complaint charging
Young with possession of a controlled substance (Ecstasy) for
sale (Health & Saf. Code, § 11378).

In May 2021, Young filed a motion to “compel disclosure of
relevant data” pursuant to the Racial Justice Act. The motion
sought disclosures relevant to whether the People's decision to
charge him with felony possession of a controlled substance
was based on his race in violation of section 745, subdivision
(a)(3) of the Racial Justice Act. Specifically, it requested the
following categories of information:

“l. The name and case number of every individual against
whom charges for a violation of Health and Safety Code

11378, 11379, 11377, and 11350 have been filed in
the last five years from January 1, 2016 to March 17, 2021 or
the date of receipt of this request, whichever is later.

“2. The police reports that form the basis of all of the charges
in all of those cases.

*146 “3. The disposition if any of all of the cases.
“4. The name and case number of every individual against

whom the district attorney declined to prosecute for any of the
above-listed Health and Safety Code violations.

“5. The name and case number of every sentencing that
occurred for a violation of one of the above-listed Health and
Safety Codes, whether or not joined with other charges, from
the period between January 1, 2016 and March 17, 2017, or
the date of receipt of this request, whichever is later.

“6. The criminal history of every defendant for whom the
district attorney provides the above-requested data.”

**518 In order to establish good cause for this information,
Young cited statewide data showing that black drivers are
more likely than drivers of other races to be subject to a police
traffic stop and vehicle search. Young also pointed to the
circumstances of the traffic stop leading to his arrest, which,
according to him, had the hallmarks of racial profiling—a
pretextual traffic stop for an infraction, the use of excessive,
unprovoked force, and a search of his entire car.

Centering his discovery motion on alleged racial profiling in
connection with his arrest, Young argued that his subsequent
prosecution was likely tainted by racial discrimination as
well. The Solano County District Attorney opposed the
motion, arguing there was no showing of good cause for the
requested disclosures. The district attorney claimed that the
treatment of black motorists in general by law enforcement
has no bearing on the charging decision in Young's case.
According to the district attorney, Young bore the burden
of showing that prosecutorial discretion was exercised with
intentional and invidious discrimination in his particular case,
and no such showing was made.

The trial court denied Young's motion. The court explained
it was “not comfortable with making this requirement in this
situation because there's so little guidance, and it's unclear
whether or not there needs to be any other information other
than simply the race of your client to require it. [{] I'm doing
that in part because maybe we'll get some, maybe this case
will lead to us getting some, if you want to appeal my decision
in some way. I'm happy to get further guidance because it is
not clear to me what simply indicates, where you have the
race of the defendants being the only reason we get into a

consideration request under [~ Penal Code Section 745.”

Young filed a petition for writ of prohibition asking us to
vacate the order denying discovery and restrain the court
from proceeding further until it *147 enters a new and

different order granting his discovery motion. % We received
preliminary briefing and issued an order to show cause. The
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Attorney General filed a formal return. Amici curiae briefs
were submitted in support of Young by the Office of the
State Public Defender, by Assemblymember Ash Kalra (who
sponsored the Racial Justice Act), and jointly by the American
Civil Liberties Union of Northern California and the Equal
Justice Society.

B. The Racial Justice Act
Effective January 1, 2021, the Racial Justice Act, which is

codified in a scheme of interrelated statutes in the F:IPenal

Code (§§ 745, F:|1473, subd. (f), 1473.7, subd.(a)(3)), states
that “[t]he state shall not seek or obtain a criminal conviction
or seek, obtain, or impose a sentence on the basis of race,

ethnicity, or national origin.” (F:I§ 745, subd. (a).) The
command is simple, but the implementation is somewhat
complex.

The Act sets forth four categories of conduct, any of which,

if proved, is enough to “establish” a violation of Fjsection
745, subdivision (a). Two of these categories of conduct are
most pertinent here. They occur **519 when “[t]he judge,
an attorney in the case, a law enforcement officer involved
in the case, an expert witness, or juror exhibited bias or
animus towards the defendant because of the defendant's

race, ethnicity, or national origin” (F:|§ 745, subd. (a)(1)), or
when “[t]he defendant was charged or convicted of a more
serious offense than defendants of other races, ethnicities,
or national origins who commit similar offenses and are
similarly situated, and the evidence establishes that the
prosecution more frequently sought or obtained convictions
for more serious offenses against people who share the
defendant's race, ethnicity, or national origin in the county

where the convictions were sought or obtained” (F:I§ 745,

subd. (a)(3)). 3 The other two categories of conduct, not
*148
illustrate the breadth of the Act, concern conduct at trial or in

implicated in this case but worth mentioning to

sentencing. 4

Procedurally, the Act authorizes defendants to seek relief
for a violation of F]section 745, subdivision (a), prior to

imposition of judgment, by “motion ... in the trial court.” (F:|§
745, subd. (c).) If such a motion is brought, the court shall,

upon a showing of a prima facie violation of F]section
745, subdivision (a), hold a hearing at which “evidence may

be presented by either party, including, but not limited to,
statistical evidence, aggregate data, expert testimony, and the
sworn testimony of witnesses”; the court may appoint an
independent expert; and the defendant shall bear the burden

of proof of a violation of F]section 745, subdivision (a)

by a preponderance of the evidence. (F:I§ 745, subd. (c).)
At the conclusion of the hearing, “the court shall make

findings on the record.” (/bid.) And if a violation of F:Isection
745, subdivision (a) is proved, “the court shall impose a
remedy specific to the violation found from the following

list” (F:|§ 745, subd. (e)): declaration of a mistrial, discharge
of the jury and empanelment of a new jury; or dismissal
of enhancements, special circumstance allegations, or other

special allegations; or reduction of one or more charges. (F:|§

745, subd. (e)(1)(A)—(C).) Claimed violations of F:Isection
745, subdivision (a) may also be raised postjudgment, by

petition for habeas corpus under F:Isection 1473, subdivision
(f) or by motion to vacate an allegedly invalid conviction or
sentence under section 1473.7. The Act authorizes a set of

remedies specific to postjudgment requests for relief. (F:l§
745, subd. (e)(2)(A)—(B).)

Specifically at issue here is the discovery provision of

the Racial Justice Act, Fjsection 745, subdivision (d),
which provides: “A defendant may file a motion requesting
disclosure to the defense of all evidence **520 relevant to
a potential violation of subdivision (a) in the possession or
control of the state. A motion filed under this section shall
describe the type of records or information the defendant
seeks.” “Upon a showing of good cause, the court shall order
the records to be released. Upon a showing of good cause,
and if the records are not privileged, the court may permit the
prosecution to redact information prior to disclosure.” (/bid.)

*149 C. Legislative Findings and Legal Landscape
Prior to the Act

1. Legislative Rejection of Prevailing Law

Accompanying the Racial Justice Act is a set of uncodified
findings that comment extensively on the state of the law at
the time the Act was passed. Without endorsing the accuracy
of these findings to the extent they set forth and are premised
on a particular reading of the law, we summarize them here,
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

for they provide an illuminating guide to the legislative
objectives in passing the Act.

The findings explain that “[e]ven though racial bias is widely
acknowledged as intolerable in our criminal justice system,
it nevertheless persists because courts generally only address
racial bias in its most extreme and blatant forms.... Even when
racism clearly infects a criminal proceeding, under current
legal precedent, proof of purposeful discrimination is often
required, but nearly impossible to establish.” (Assem. Bill
No. 2542 (2019-2020 Reg. Sess.) § 2, subd. (c) (Assembly
Bill 2542).) “Implicit bias, although often unintentional
and unconscious, may inject racism and unfairness into
proceedings similar to intentional bias. The intent of the
Legislature is not to punish this type of bias, but rather to
remedy the harm to the defendant's case and to the integrity
of the judicial system.” (Assem. Bill 2542, § 2, subd. (i).)

Even when presented with direct evidence of racial animus,
the Legislature finds, courts sometimes do not recognize
conduct as racially discriminatory despite tell-tale signs that
it rests on stereotypical or derogatory thinking. (Assem.
Bill 2542 (2019-2020 Reg. Sess.) § 2, subd. (d).) Citing
various examples drawn from case law to illustrate what
it perceives as judicial reticence in dealing with claimed

race discrimination (Assem. Bill 2542, § 2, subds. (d)—(f)), >
the Legislature concludes that “[c]urrent law, as interpreted
*150 by the courts, stands in sharp contrast” to the
Legislature's strong commitment to root out discrimination
in the criminal justice system and runs contrary to the
Legislature's declared acknowledgement that “all persons
possess implicit biases ..., that these biases impact the criminal
justice *¥521 system ..., and that negative implicit biases
tend to disfavor people of color.” (Assem. Bill 2542, § 2, subd.

(2))

Stating its intent to depart from the discriminatory purpose

paradigm in federal equal protection law (e.g., FchCleskey
v. Kemp (1987) 481 U.S. 279, 292, 107 S.Ct. 1756,

95 L.Ed.2d 262 (F]McCleskey) [statistical showing that
race likely influenced imposition of death penalty held
insufficient to warrant reversal because “to prevail under
the Equal Protection Clause, [the defendant] must prove that
the decisionmakers in 4is case acted with discriminatory

purpose”]; FjBatson v. Kentucky (1986) 476 U.S. 79, 93,
106 S.Ct. 1712, 90 L.Ed.2d 69 [“the ‘invidious quality’ of
governmental action claimed to be racially discriminatory
‘must ultimately be traced to a racially discriminatory

purpose’ ’]; see FjWashington v. Davis (1976) 426 U.S.
229, 240, 96 S.Ct. 2040, 48 L.Ed.2d 597), the Legislature
declares an objective “to reject the conclusion that racial
disparities within our criminal justice system are inevitable,
and to actively work to eradicate them.” (Assem. Bill 2542
(2019-2020 Reg. Sess.) § 2, subd. (i).)

On these foundational findings, the Legislature states an
intent to purge racial discrimination from our criminal justice
system by taking proactive steps designed to “ensure that race
plays no role at all in seeking or obtaining convictions or in
sentencing.” (Assem. Bill 2542 (2019-2020 Reg. Sess.) § 2,
subd. (i).) Toward that end, the Racial Justice Act provides a
set of remedies designed to “eliminate racially discriminatory
practices in the criminal justice system.” (Assem. Bill 2542,
§ 2, subd. (j).) What the Legislature has to say about the
specific feature of the Act that is at issue here—the discovery
provision—is, of course, particularly notable. The Legislature
explains that it wishes to “ensure” that defendants claiming a

violation of F]section 745, subdivision (a), have “access to
all relevant evidence, including statistical evidence, regarding
potential discrimination in seeking or obtaining convictions
or imposing sentences.” (Assem. Bill 2542, § 2, subd. (j).)

2. FchCleskey v. Kemp

The legislative findings cite F]McCleskey, supra, 481 U.S.
279, 107 S.Ct. 1756, as the prime example that “[e]xisting
[judicial] precedent ... accepts racial disparities in our
criminal justice system as inevitable.” (Assem. Bill 2542

(2019-2020 Reg. Sess.) § 2, subd. (f).) Because the findings

highlight F:IMcCleskey as an emblem of perceived judicial
indifference to racial bias, a review of that case *151
will provide some insight into what, exactly, the Legislature
rejected in enacting this new approach to rooting out racial
discrimination in the criminal justice system.

In FchCleskey, a death penalty case, habeas petitioner
Warren McCleskey challenged his conviction and sentence
on Eighth and Fourteenth Amendment grounds, arguing that
statistical evidence showed defendants in Georgia who killed
white victims were 4.3 times more likely to receive the
death penalty than defendants charged with killing blacks.

(FchCleskey, supra, 481 U.S. at p. 287, 107 S.Ct. 1756.)
He relied on the findings of a statistics expert, Professor



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_292 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I1786f4e09c1f11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986122459&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_93 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986122459&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_93&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_93 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7108db1e9c9b11d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142392&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_240 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142392&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_240&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_240 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N0E12393050C811EDB2F6F2469F16280C&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES745&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000708&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000708&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES2&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I3194f93b9c2511d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6671791a2b7b418d84efe06c5747223c&contextData=(sc.UserEnteredCitation) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=0000780&originatingDoc=I0a0c82f0dd5a11ec803481e3af707586&refType=RP&fi=co_pp_sp_780_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_287 



Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

David Baldus, who examined 2,000 murder cases throughout
the state of Georgia and performed a multiple regression
analysis that excluded 230 nonracial explanations for the

discriminatory pattern his study confirmed. (Fjld. at pp.
286-288, 107 S.Ct. 1756.) The Baldus study showed that
prosecutors were most likely to seek the death penalty
in a case involving a white victim. Specifically, Georgia
prosecutors requested the death penalty in 70 percent of cases
involving black defendants and white victims; 32 percent of
*%522 cases involving white defendants and white victims;
15 percent of cases involving black defendants and black
victims; and 19 percent of cases involving white defendants

and black victims. (Fjld. at p. 287, 107 S.Ct. 1756.) And
racial factors were most likely to play a role in capital
sentencing in cases that presented the greatest degree of jury

discretion. (F:Ild. atp. 287, 107 S.Ct. 1756, fn. 5.)

The high court accepted the validity of Baldus's findings

(F:IMcCleskey, supra, 481 U.S. at p. 291, fn. 7, 107 S.Ct.
1756), but characterized them as evidencing nothing more

than a “discrepancy that appears to correlate with race” (F:I id.
atp.312, 107 S.Ct. 1756). Pointing to the absence of evidence
that the State of Georgia enacted its death penalty statute with
a racially discriminatory purpose, the court, by a 5—4 vote,

declined to find a constitutional defect. (F:lld. atpp. 292-296,
298-299, 107 S.Ct. 1756.) The court observed that discretion
—as exercised by prosecutors as well as by juries—can work

in a defendant's favor as well as against him (F]id. at p.
312, 107 S.Ct. 1756 [ ‘the power to be lenient [also] is the

ERR T

power to discriminate’ ”’]), and explained that the jury is a

733

criminal defendant's fundamental bulwark against “ ‘race or

color prejudice’ (F:Iia’. atp. 310, 107 S.Ct. 1756). The court

also pointed to F]Batson v. Kentucky, supra, 476 U.S. 79,
106 S.Ct. 1712—notably, another focus of our Legislature's

criticism in passing the Racial Justice Act % __to show its own

[T3N3

unceasing efforts’ to eradicate racial prejudice from our

criminal justice *152 system.” (F]MCCIeskey, supra, 481
U.S. at p. 309, 107 S.Ct. 1756.) Taking Warren McCleskey's
statistical approach to proving racial discrimination to the full
measure of its logic, the court explained, “other claims could
apply with equally logical force to statistical disparities that
correlate with the race or sex of other actors in the criminal

justice system.” (F:lld. at p. 317, 107 S.Ct. 1756.) These
kinds of statistics-based arguments were “best presented to

the legislative bodies,” the court decided. (F]Id. at p. 319,
107 S.Ct. 1756.)

Justice Brennan, in dissent, opined that “[t]he statistical

evidence in this case relentlessly documents the

risk that McCleskey's sentence was influenced by racial

considerations.” (F]McCleskey, supra, 481 U.S. at p. 328,
107 S.Ct. 1756 (dis. opn.).) As Justice Brennan saw it,
“This evidence shows that there is a better than even chance
in Georgia that race will influence the decision to impose
the death penalty: a majority of defendants in white-victim
crimes would not have been sentenced to die if their victims

had been black.” (F]]bid.) Given the history of officially
sanctioned racial bias in Georgia's criminal justice system,
Justice Brennan argued that McCleskey's statistics could not
be ignored. (F:Ild. at pp. 332-334, 107 S.Ct. 1756 (dis. opn.).)

What the majority characterized as “ ‘unceasing efforts
to “eradicate” racial discrimination in the criminal justice

system (I IMcCleskey, at p. 309, 107 S.Ct. 1756), Justice
Brennan saw as “honorable steps” but merely evidence

of the persistence of the underlying problem (F]id. at
pp. 333, 344, 107 S.Ct. 1756 (dis. opn.)). In a rejoinder
quoted by the Legislature in its findings accompanying the
Racial Justice Act, Justice Brennan observed that the *%523
majority's “fear ... McCleskey's claim would open the door to
widespread challenges to all aspects of criminal sentencing”

suggested a “fear of too much justice.” (Fjld. atp. 339, 107
S.Ct. 1756 (dis. opn.).)

There is little doubt which side of the FchCleskey debate
our Legislature has aligned California with by statute. More

than three decades after F:IMCCIeskey was decided, the
Legislature took up the high court's invitation to *153
fashion a response to the intractable problem that Justice
Brennan identified. In the Racial Justice Act, it enacted
a statutory scheme applicable in all criminal and juvenile
delinquency cases that not only eliminates any requirement

to show discriminatory purpose (F:I§ 745, subds. (a)(2),
F:l(f)) and permits violations of the Act to be established

based on statistics (0§ 745, subds. (c)(1), [ (h)(1)), but
also appears to be a direct response to the result reached in

FchCleskey, since it includes among its panoply of new
remedies the provision that “[w]hen the court finds there
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

has been a violation of [Fjsection 745] subdivision (a), the

defendant shall not be eligible for the death penalty.” (F:|§
745, subd. (e)(3).)

3. F:IUnited States v. Armstrong

While any number of statutory interpretation questions
may arise in the future as to the reach and application
of the Racial Justice Act, in this case we address only
a question of discovery procedure: What showing must a
defendant make in order to be entitled to discovery upon
an allegation of racially discriminatory charging? A similar
question no doubt arose early in Warren McCleskey's habeas
proceedings, given the presence in the extensive record
assembled there of information that could only have been
obtained from prosecutors through compelled discovery.

(See, e.g., F]McCleskey, supra, 481 U.S. at p. 360, fn. 13,
107 S.Ct. 1756 (dis. opn. of Blackmun, J.) [“As a result of
McCleskey's discovery efforts, the record ... contains relevant
testimonial evidence by two state officials.”].)

It turns out that, even before F]MCCZeskey was decided,
there were cases addressing this very question in federal

law. ® Synthesizing **524 the threshold standard defendants
must meet in order to be entitled to discovery in cases

alleging selective prosecution, F:l United States v. Armstrong
(1996) 517 U.S. 456, 116 S.Ct. 1480, 134 L.Ed.2d 687

(FjArmstrong) was the leading case at the time the Racial
Justice Act was passed and remains the leading case today.

Because the discovery question F:lArmstmng addresses is
identical to the question we address in this case, albeit
where discrimination is claimed under the equal protection

clause, FjArmstr()ng’s holding and its reasoning establish a

specific point of departure—just as F:IMcCleskey is a point
of departure more generally—when we consider what the
Legislature likely intended when it enacted the “good cause”

standard in F:lsection 745, subdivision (d).

In F]Armstmng, five black defendants were federally
charged with conspiracy to distribute crack cocaine, exposing
them to mandatory minimum *154 sentences far higher
than those applicable for the same offense prosecuted in

state court. (F:lArmstrong, supra, 517 U.S. at pp. 458—
460, 116 S.Ct. 1480.) Arguing that black defendants were
being targeted for federal prosecution, they presented a study
showing that, in a single year, of all cases involving crack
offenses closed by the Federal Public Defender's Office in the
Central District of California where they were charged, 24 out

of 24 cases involved black defendants. (Fjld. at p. 459, 116
S.Ct. 1480.) They also presented a defense lawyer's affidavit
stating that, in his experience in that district, crack cases
against non-blacks were regularly prosecuted in state court,
and a drug treatment counselor's affidavit that the population
of crack users he treated was composed of just as many whites

as minorities. (F:lld. at p. 460, 116 S.Ct. 1480.) The district
court granted a discovery order, and a divided Ninth Circuit

panel affirmed. (FU.S. v. Armstrong (9th Cir. 1995) (en

banc) 48 F.3d 1508, 1510, revd. F:l(1996) 517 U.S. 456, 116
S.Ct. 1480, 134 L.Ed.2d 687.)

Reversing, the high court held that no discovery was

warranted. (F]Armstrong, supra, 517 U.S. at p. 458, 116
S.Ct. 1480.) It first addressed Federal Rule of Civil Procedure
16, the rule governing discovery generally in federal criminal
cases. Because an allegation of selective prosecution does not
affirmatively defend against the Government's case-in-chief,
the court held a request for discovery in support of such a
claim is not “material” to a defense under former Federal

Rule of Civil Procedure 16(a)(1)(C). (F]Armstrong, at pp.
461-463, 116 S.Ct. 1480.) In the absence of authorization for
the requested discovery by rule, the court assumed (without
directly deciding) that where defendants argue invidious
discrimination based on a theory of selective prosecution,
courts have inherent authority to order discovery under a

judge-made standard that, prior to F]Armstrong, was widely

recognized in federal circuit level case law. (Fjld. at pp.
463, 469, 116 S.Ct. 1480.) Although the circuit courts and

the parties in F:IArmstrong used a variety of phrases to

L BT

describe this standard (“ ‘colorable basis, substantial

ERET)

threshold showing,” ”” “ ‘substantial and concrete basis,” ” or

“ ‘reasonable likelihood’ ) (F:lid. atp. 468, 116 S.Ct. 1480),
in the high court's view these “labels ...conceal the degree of

consensus about the evidence necessary to meet it.” (F:llbid.)
That consensus, the court concluded, was best captured in the

formulation delineated in F:IBerrios, supra, 501 F.2d 1207—

(133

there must be “ ‘some evidence tending to show the existence
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of the essential elements of the defense,” discriminatory effect
and discriminatory intent.” (F:lArmstrong, at p. 468, 116
S.Ct. 1480, quoting F:lBerrios, atp. 1211.)

But the F:lArmstrong court laid down an important caveat.

Where an application for discovery is made under F]Berrios,
the **525 court held it must be subjected to rigorous
evidentiary scrutiny, and may be denied outright, because
of the presumption of regularity accorded to prosecutorial
decisionmaking. “Our cases delineating the necessary
elements to prove a claim of selective prosecution have taken
great pains to explain that the standard is a demanding one,”

the court explained. (F]Armstrong, supra, 517 U.S. at p.
463, 116 S.Ct. 1480.) “These cases afford a ‘background
presumption[ ]’ ... that the showing necessary *155 to
obtain discovery should itself be a significant barrier to the

litigation of insubstantial claims.” (Fjld. at pp. 463464, 116
S.Ct. 1480.) Because “[d]iscovery ... imposes many of the
costs present when the Government must respond to a prima

facie case of selective prosecution” (F:lid. at p. 468, 116
S.Ct. 1480), and because discovery “will divert prosecutors’
resources and may disclose the Government's prosecutorial
strategy,” “[t]he justifications for a rigorous standard for
the elements of a selective-prosecution claim ... require a

correspondingly rigorous standard for discovery in aid of such
a claim.” (F:llbid.) On the record presented in F]Armstrong,

the proof fell short of this standard. (Fj[d. atp. 470,116 S.Ct.
1480.) All the defendants presented to prove that “similarly
situated” non-black defendants were not prosecuted in federal
court, the court found, was hearsay and anecdotal evidence.

(Fjlbid.) In absence of competent proof of one of the two
elements of a selective prosecution claim—the first prong,
discriminatory effect, which requires a showing of disparate
treatment vis-a-vis individuals of another race—there was no

right to discovery. (F:Ilbid.)

Race-based selective prosecution (F]Grzﬁin v. Municipal
Court (1977) 20 Cal.3d 300, 142 Cal.Rptr. 286, 571 P.2d
997) is the equal protection analogue to a statutory theory of

racially disparate treatment under F:Isection 745, subdivision

(a)(3). Prior to FjArmstrong, the threshold showing for
discovery in selective prosecution cases in California—at
least until 1990, when the Legislature codified the rules

of discovery in criminal cases, as we explain in more

detail below—was governed by F]Grgﬁin and F]Murgia
v. Municipal Court (1975) 15 Cal.3d 286, 124 Cal.Rptr.

204, 540 P.2d 44. F]Grijﬁn and F]Murgia, taken together,
enunciated a “plausible justification” standard that served

as the California counterpart to the federal F]Berrios line
of cases. (See People v. Superior Court (Baez) (2000)

79 Cal.App.4th 1177, 1188, 94 Cal.Rptr.2d 706.)9 While
the requisite showing to secure discovery under F:lGrifﬁn
and F]Murgia was less stringent than ultimately came
to be the case under F]Armstrong, those cases, too, like
F:lA rmstrong, required sufficient proof to make out a prima
facie case of selective prosecution. (F:lGriﬁin, at p. 302,
142 Cal.Rptr. 286, 571 P.2d 997, F:IMurgia, at p. 301,
124 Cal.Rptr. 204, 540 P.2d 44.) And like F:IArmstmng,
F:lGriﬁin and F:IMurgia are founded on the discriminatory

purpose paradigm in equal protection jurisprudence. (F:I
**526 Griffin, at p. 306, 142 Cal.Rptr. 286, 571 P.2d 997,

F:lMurgia, at p. 300, 124 Cal.Rptr. 204, 540 P.2d 44.)
When discovery in criminal cases was codified in 1990,

F]Armstron g superseded F]Gr;'}j’m and FjMurgia in *156
cases where defendants sought nonstatutory discovery to
support a theory of selective prosecution in violation of the
equal protection clause. (Baez, at pp. 1187-1188 & fn. 9, 94
Cal.Rptr.2d 706.)

As we explain below, we conclude that, in Fjsection 745,
subdivision (d), the good cause standard set by the Legislature
is significantly lower than the rigorous standard announced in

F]Armstmn g, and is in some respects lower than the standard

that preceded it under Fj Griffin and F:lMurgz'a.

II1. DISCUSSION

A. General Principles Guiding Our Analysis
Bl 4 5]
matters where, as here, it is necessary to address ‘questions
of first impression that are of general importance to the
trial courts and to the [legal] profession, and where general
guidelines can be laid down for future cases.’ [Citation.] The
standard of review for a discovery order is abuse of discretion,

“Writ review is appropriate in discovery
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

because management of discovery lies within the sound

discretion of the trial court.” (F:lPeople v. Superior Court
(Cheek) (2001) 94 Cal.App.4th 980, 987, 114 Cal.Rptr.2d
760.) We review the factual underpinnings of a discretionary

determination for substantial evidence (F:libid‘), but where
such a determination rests on “incorrect legal premises,” our
review is de novo (People v. Landers (2019) 31 Cal.App.5th

288, 304, 242 Cal.Rptr.3d 501; see F:lSargon Enterprises,
Inc. v. University of Southern California (2012) 55 Cal.4th
747, 773, 149 Cal.Rptr.3d 614, 288 P.3d 1237 [discretion
“must be exercised within the confines of the applicable legal
principles™]).

61 [7]
court to address the discovery provision of the Racial
Justice Act, including its good cause requirement. “ °
“ ‘As in any case involving statutory interpretation, our
fundamental task ... is to determine the Legislature's intent
so as to effectuate the law's purpose. [Citation.] We begin
by examining the statute's words, giving them a plain
and commonsense meaning.” > ’ [Citation.] ‘[W]e consider

the language of the entire scheme and related statutes,

harmonizing the terms when possible.” ” (F:lPeople V.
Gonzalez (2017) 2 Cal.5th 1138, 1141, 218 Cal.Rptr.3d 150,
394 P.3d 1074.)

91 [op [
remains unclear after we consider its terms, structure,
and related statutory provisions, we may take account of
extrinsic sources—such as legislative history—to assist us in
discerning the relevant legislative purpose.” (Gund v. County
of Trinity (2020) 10 Cal.5th 503, 511, 268 Cal.Rptr.3d 119,
472 P.3d 435.) Uncodified legislative findings may also be
consulted. While legislative findings “ © “ ‘do not confer
power, *157 determine rights, or enlarge the scope’ ”’ ” of
the Act itself as codified, they “ © “ ‘properly may be utilized

as an aid in construing’ [a statute]. (People v. Flores
(2020) 44 Cal.App.5th 985, 995, 258 Cal.Rptr.3d 205.)

[12] Because uncodified findings of legislative intent are
voted upon by the entire legislative body, enrolled and signed
by the Governor, they may be entitled to somewhat greater
weight than traditional legislative history materials (e.g., draft
language of bills, committee reports, bill analyses). (See

F:ICallfornia Housing Financial Agency v. Elliott (1976) 17
Cal.3d 575,583, 131 Cal.Rptr. 361, 551 P.2d 1193 [legislative
findings, while not binding on the courts, “are given great

[8] To our knowledge, we are the first appellate

“If the language of a statutory provision

weight and will be **527 upheld unless they are found
to be unreasonable and arbitrary”’].) Findings of this type
are sometimes so general that they provide little value in
resolving a particular issue of statutory construction, but not
always. Given the specificity of the findings accompanying
the Racial Justice Act, we give the detailed statement of intent
we have here considerable weight.

We begin our analysis with the recognition that discovery
in criminal cases is governed by a statutory scheme that,
with certain specified exceptions, is designed to be reciprocal

and exclusive. (See F:I§§ 1054, subd. (e) [“no discovery
shall occur in criminal cases except as provided by this
chapter, other express statutory provisions, or as mandated
by the Constitution of the United States”], 1054.5, subd.
(a) [“[n]o order requiring discovery shall be made in
criminal cases except as provided in this chapter”].) This
statutory discovery scheme was added to the Penal Code by
Proposition 115 in 1990 and may be found at Penal Code,

part 2, title 6, chapter 10, F:lsection 1054 et seq. (Chapter

10). Because F:lsection 745, subdivision (d) constitutes
an “express statutory provision” authorizing defense-side
discovery, it is now one of the exceptions to Chapter 10.
Most discovery under Chapter 10 is self-executing, subject to

curtailment upon a showing of good cause. (F:lPen. Code, §

1054.7.) F]Section 745, subdivision (d) flips that model and
authorizes compelled disclosures upon a motion supported by
a showing of good cause.

The legislative history shows that the involvement of the court

as a gatekeeper under F:lsection 745, subdivision (d), is a
significant aspect of the procedural scheme. In the original
draft language of Assembly Bill 2542, the bill that ultimately

became Fjsection 745, “discovery” could be originated in the
mode of civil discovery, simply by “written request.” (Assem.
Bill 2542 (2019-2020 Reg. Sess.) § 3.5, as amended in the
Senate, July 1, 2020.) By later amendment, however, the term
“discovery” was replaced with the term “disclosure” (Assem.

Bill 2542, as amended in the Senate, Aug. 25, 2020) '
*158 under a regime where “disclosure” must be sought
by motion (Assem. Bill 2542, as amended in the Senate,

Aug. 20, 2020). F]Section 745, subdivision (d) is somewhat
ambiguous as to exactly what form of disclosure may be
compelled. The statutory text speaks variously of disclosure

bl

of “evidence,” requests for “records or information,” and
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

compelled production of “the records” requested. (F:|§ 745,
subd. (d).) Consistent with the stated Legislative purpose,
we interpret this language to authorize whatever form of
disclosure will give the defense access to “all evidence”

needed to prove an alleged violation of F:Isection 745,
subdivision (a), where the requisites of “good cause” are

met. (F:|§ 745, subd. (d).) In a given situation, that may
call for an order to produce “records,” a written summary
of “information,” or even presentation of testimony from an
authorized representative of the prosecution who can provide
“information.” (/bid.)

B. The Analogy to Pitchess Discovery
[13]
has long been recognized that ‘[t]he term “good cause”

is not susceptible of precise definition.” ” (F:l *%528
In re Lucas (2012) 53 Cal.4th 839, 849, 137 Cal.Rptr.3d
595, 269 P.3d 1160.) This chameleon-like phrase takes on
different meanings in different contexts. The parties and amici
agree that the closest analogy is the good cause standard
governing disclosure of law enforcement personnel records

—FPz'tchess discovery. ' Similar to the disclosure regime

under the Racial Justice Act, a defendant seeking FPitchess
discovery must file a motion supported by affidavits showing
“good cause” for it. (Evid. Code, § 1043, subd. (b).) “Good

cause” for FPitchess purposes exists when a defendant
shows both ““ ‘materiality’ to the subject matter of the pending
litigation and a ‘reasonable belief” that the agency has the type

of information sought.” (F:l City of Santa Cruz v. Municipal
Court (1989) 49 Cal.3d 74, 84, 260 Cal.Rptr. 520, 776

P.2d 222)) FPitchess “good cause” is a “relatively relaxed
standard[ ]” intended to “insure the production for inspection

of all potentially relevant documents.” (F:llbid.)

[15] Included in the FPitchess “good cause” calculus is the
requirement for a defendant to establish a “plausible factual

foundation” for officer misconduct. (F:l Warrick v. Superior
Court (2005) 35 Cal.4th 1011, 1025, 29 Cal.Rptr.3d 2, 112

P3d2 (F:I Warrick).) To satisfy this requirement, “a defendant
need only demonstrate that the scenario of alleged officer

misconduct could or might have occurred.” (Fjld. atp. 1016,
29 Cal.Rptr.3d 2, 112 P.3d 2.) Critically, a defendant need
not show that the alleged misconduct was “probable” or

[14] But what does “good cause” mean here? “It

“apparently credible.” (Fj *159 Id. at pp. 1025-1026, 29
Cal.Rptr.3d 2, 112 P.3d 2.) “To require a criminal defendant
to present a credible or believable factual account of, or a
motive for, police misconduct suggests that the trial court's

task in assessing a FPitchess motion is to weigh or assess the

evidence. It is not. A trial court hearing a FPitchess motion
normally has before it only those documents submitted by
the parties, plus whatever factual representations counsel may
make in arguing the motion. The trial court does not determine
whether a defendant's version of events, with or without
corroborating collateral evidence, is persuasive—a task that
in many cases would be tantamount to determining whether

the defendant is probably innocent or probably guilty.” (F:Ild :
at p. 1026, 29 Cal.Rptr.3d 2, 112 P.3d 2, italics omitted.)

We agree that a discovery-triggering standard similar to the

standard applicable to FPitchess discovery motions under
Evidence Code section 1043, subdivision (b), applies to

F:lsection 745, subdivision (d) motions under the Racial
Justice Act. These two discovery provisions share a similar
purpose, as each is designed to provide a defendant access to
information that is uniquely in the possession of government
officials. We can presume that the Legislature was aware
how courts have interpreted the meaning of good cause for

FPitchess discovery and intended a similar standard to
apply under the Racial Justice Act. Thus, we conclude that
in order to establish good cause for discovery under the
Racial Justice Act, a defendant is required only to advance
a plausible factual foundation, based on specific facts, that
a violation of the Racial Justice Act “could or might have

occurred” in his case. (F:l Warrick, supra, 35 Cal.4th at p.
1016, 29 Cal.Rptr.3d 2, 112 P.3d 2.) This minimal standard,
in effect, restores the discovery regime that was in place

under F:IMurgia and F:l Griffin prior to 1990, but without any
need to make a prima facie showing of violation of the equal
protection clause.

[16] 17] (18] [19]
justification standard we announce here is similar to the

threshold showing that must be **529 made for FPitchess
discovery, it is in some respects even more relaxed than the
“relatively relaxed standard[ |” under Evidence Code section

1043, subdivision (b). (F]City of Santa Cruz v. Municipal
Court, supra, 49 Cal.3d at p. 84, 260 Cal.Rptr. 520, 776

[20] While the plausible
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

P.2d 222.) Good cause for FPitchess purposes must be
supported by an affidavit setting forth a reasonable belief that
the requested discovery is material to the subject matter of

the case. The FPilchess materiality requirement also places
a burden on the movant to “propose a defense or defenses to
the pending charges” and a “logical link between the defense

proposed and the pending charge.” (F:l Warrick, supra, 35
Cal.4th at pp. 1024, 1021, 29 Cal.Rptr.3d 2, 112 P.3d 2.)
There is no comparable affidavit requirement for a discovery

motion under F]section 745, subdivision (d). And there is
no materiality requirement, at *160 least not in the sense
that the defendant must show a “logical link” between some

defense and a pending charge. 12

The Racial Justice Act counterpart to FPitchess materiality
is “relevan[ce] to a potential violation of F]section 745,

subdivision (a).” (F:|§ 745, subd. (d).) Since a Fjsection
745, subdivision (a) violation may be proved up in several
different ways based on a variety of direct or circumstantial
evidence of discrimination under subdivision (a)(1)—(4), the
threshold showing for good cause must be commensurately
broad and flexible. The limiting factor is “relevance” in the
discovery sense—that is, each request for disclosure must
be reasonably calculated to lead to discovery of admissible

evidence probative of a F]section 745, subdivision (a)
violation. This subject matter limitation on the scope of
discoverable material creates an outer boundary that, if
crossed, may justify an order narrowing or otherwise limiting
the obligation to respond. And as always in the context of
discovery, the trial court has ample discretion to manage
where the discovery-relevance boundary lies.

Our interpretation is harmonious not just with the text of

F:Isection 745, but its structure as well, given the escalating
burdens of proof that are evident within the statutory scheme.
To claim entitlement to discovery, only plausible justification

is required, at least as a threshold matter. Then F]section
745, subdivision (c) sets out the procedures for adjudicating

motions brought under the Racial Justice Act. F:ISection 745,
subdivision (c) provides that the court “shall hold a hearing”
if the defendant makes “a prima facie showing of a violation”
of the Racial Justice Act. The statute defines “ “prima facie

showing’ ” to mean that “the defendant produces facts that,
if true, establish that there is a substantial likelihood that a

violation of subdivision (a) occurred.” (F:I§ 745, subd. (h)
(2).) The statute states thata “ ‘substantial likelihood’ requires
more than a mere possibility, but less than a standard of more
likely **530 than not.” (Ibid.) Finally, at the last procedural
step set forth in the statutory scheme, the hearing stage where
the defendant may attempt to prove a violation, the burden
increases to proof by a preponderance of the evidence (id.,
subd. (¢)(2)), which is a more demanding standard than either
the requirement of plausible justification or the requirement
of a prima facie *161 case. It stands to reason that the
plausible justification standard, the least onerous of all three,
should not be difficult to meet.

C. The Trial Court's Mistaken View That Young Relied
Solely on His Race

Even if we read F]section 745, subdivision (d) to set a
minimal threshold for good cause, the Attorney General
argues, “the discovery of historical charging of drug offenses
in Solano County required some showing of charging
disparity that would establish a logical link between the

requested discovery and the alleged violation of Fjsection
745, subdivision (a)(3).” On this record, the Attorney General

113

contends, Young's “only ‘logical link’ to an alleged charging
disparity was his race.” That was the trial court's rationale
as well, and if the premise were factually correct—if Young
indeed argued nothing more than that he is a black person who
was charged with felony possession of Ecstasy for sale—the
court would have been right to deny his discovery motion.
But because his motion was based on considerably more than
that, the court's ruling is unsupported by the record. Young
argued he established good cause for discovery because (1)
he is black, (2) studies in California have shown black drivers
are more likely to be stopped by police than any other racial
group, and (3) the circumstances of the traffic stop leading
to Young's arrest suggest the traffic stop here was racially
motivated.

The allegations of a racially motivated stop appear to
be specific. Young contends he was stopped for traffic
infractions, but he was never cited for any such infractions.
He claims the stop was a pretext to order him out of his
vehicle and conduct a search exceeding the scope of any
genuine suspicion of illegal activity. He also alleges the use
of excessive force. When, out of fear, Young questioned the
need for him to leave his vehicle, he says he was forcibly
removed, beaten, and thrown to the ground, even though
he spoke courteously and offered no resistance. All of this
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

took place, Young claims, in retaliation for his conduct
in watching officers stopping and searching the vehicle of
another motorist (i.e., “rubbernecking,” which is both legal
and common). And unlike a typical traffic stop in which
an officer approaches a motorist from behind, seeing only
the pattern of driving behavior—making it implausible that
the race of the driver could be a motivating factor—Young
alleges the officer who stopped him had ample opportunity
to observe him and take note of his skin color. Suffice it to
say that these circumstances, if true, may amount to what is

commonly known as racial profiling. 13 %%531 While *162
that kind of charge has never been recognized under the equal

protection clause, 4 it is now cognizable under section 745,
subdivision (a)(1) of the Racial Justice Act.

Demurring to Young's factual claims about the circumstances
of his arrest, the Attorney General contends that Young should
be required to make “some showing of charging disparity”
in order to obtain discovery relating to the prosecution's

charging decision under F:Isection 745, subdivision (a)(3).
We do not agree. In essence, the Attorney General invites us
to take the same approach under the Racial Justice Act that

the F]Armstmng court took in the equal protection context
by making it a precondition to discovery that Young make
some showing others of a different race were treated more
leniently than he was treated. We decline to do so. The

holding in FjArmstrong—which has long been criticized
for requiring defendants to prove up their claims on the

merits just to be entitled to discovery 15 —presents a quandary
for defendants seeking to pursue allegations of race-based
selective prosecution that we think is inconsistent with the
legislative intent behind the Act. “[M]ost of the relevant
proof in selective prosecution cases will normally be in the

Government's hands.” (- Wayte v. United States (1985) 470
U.S. 598, 624, 105 S.Ct. 1524, 84 L.Ed.2d 547 (dis. opn.
of Marshall, J.).) Preventing a defendant from obtaining
information about charging decisions without first presenting
that same evidence in a discovery motion is the type of a
Catch-22 the Act was designed to eliminate.

Nor are we persuaded, as the F:IArmstmng Court was,
that “[t]he justifications for a rigorous standard for the
elements of a selective-prosecution claim ... require a

correspondingly rigorous standard for discovery in aid of
such a claim.” (F]Armstrong, supra, 517 U.S. at p. 468,
116 S.Ct. 1480.) While the F]Armstrong court *163 was

focused on creating a discovery-triggering standard in the
equal protection setting that was high enough to minimize the
potential for insubstantial claims, thereby saving prosecutors

from the distraction of responding to them (F]id. at pp. 463—
464, 116 S.Ct. 1480)—a concern that echoes the floodgates

argument derided by Justice Brennan in FchCleskey—it

appears to us that in F:lsection 745, subdivision (d), our
Legislature had a different priority. The Legislature was
focused, instead, on creating a discovery-triggering standard
that is low enough to facilitate potentially substantial claims,
even if it came at some cost to prosecutorial time and
resources. That is a policy choice the Legislature had the
prerogative to make, unfettered by the **532 “ ‘background

presumption’ ” (FjArmstrong, supra, 517 U.S. at p. 463,
116 S.Ct. 1480) that drove the high court's decision in

F]A rmstrong.

D. The Attorney General's Argument That Evidence

Pertinent to F:ISection 745, Subdivision (a)(1) Cannot
Justify Discovery Founded on an Alleged “Violation” of

F]Section 745, Subdivision (a)(3)
Undoubtedly recognizing the likely unsustainability of the
trial court's premise that Young relies solely on his race, the
Attorney General offers a statutory interpretation argument
in defense of the court's ruling. He contends that we should
affirm because evidence of racial bias in traffic stops is

relevant only to an alleged “violation” of Fjsection 745,
subdivision (a)(1), which specially covers situations where
a law enforcement officer exhibits bias or animus towards
the defendant because of the defendant's race. The Attorney
General argues that if evidence of bias during traffic stops
can justify discovery pertaining to the prosecution's charging

decisions, which would be covered under F]section 745,
subdivision (a)(3), “[sJuch a construction would effectively
require the court to order any and all discovery sought by

the defense for amy potential violation of F:Isection 745,
subdivision (a), as long as the defense provides minimal
evidence of a different potential violation.”

We reject this line of argument as well. The four numbered

subparts within F]section 745, subdivision (a) do not
describe independent “violations” of the statute. Rather,
they describe different means of proving that the state
exercised its criminal sanctions power “on the basis of
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race, ethnicity, or national origin” in violation of I~ section

745, subdivision (a). The text and structure of I''section
745, subdivision (a) confirm this. The language immediately

preceding subdivision (a)(1)—(4) states that a violation of

section 745, subdivision (a) may be established by “any
of the following,” and the listed subparts (1) through (4) then

follow. (I"'§ 745, subd. (a), italics added.) Collectively, these
subparts allow a defendant to proceed by direct evidence
of discriminatory intent (i.e., an exhibition of “bias or

animus” or use of “racially discriminatory language” (I §
745, subd. (a)(1)—(2)) or by proof of *164 racial bias
against a group of which defendant is a member based
on harsher treatment of his group vis-a-vis others of a

different race (I~ § 745, subd. (a)(3)—(4)). Within this broad
scheme, which covers every stage of the prosecutorial process
—from investigation through charging, trial, conviction,
and sentencing—defendants may pursue different theories
supported by different kinds of proof. What the Attorney
General overlooks is that the evidence offered in support of
a theory of violation under one subpart may be corroborative
of the evidence supporting another theory of violation under
a different subpart. In short, as we read them, subdivision (a),
subparts (1) and (3) are not isolated pathways to proving a
violation, but in a given case—this one being an example—
may work in tandem.

In arguing that evidence pertaining to a theory under
subdivision (a)(1) has no bearing on a theory under
subdivision (a)(3), the Attorney General fails to appreciate
how evidence of racial bias in arrests may be potentially
relevant to an allegation of racial bias in charging. We
understand the logic of Young's theory to be as follows: Police
officers exercise broad discretion in carrying out their power
to arrest, and if there is racial bias at the level of who is
arrested for possession of Ecstasy for sale, the discretionary
choices officers make will be reflected in the pool of suspects
the District Attorney ultimately decides to charge, and may
therefore taint the charging process. Even assuming he
*%*533 has presented enough to warrant an inference of racial
profiling at the arrest level, we offer no view about whether
such an argument might be supported here at the charging
level—the statistics may show ultimately it is not—but we
disagree with the Attorney General's suggestion that there
is no “logical link” between the claimed evidence of racial
profiling and the request for discovery of charging statistics.

A good illustration of the theory Young pursues is I — Yick
Wo v. Hopkins (1886) 118 U.S. 356, 6 S.Ct. 1064, 30 L.Ed.
220, a 19th century equal protection landmark and the font

Yick Wo, the
petitioners, two Chinese nationals, were fined and jailed

of modern selective prosecution law. In

for operating laundries without a permit. Seeking habeas
corpus relief, they argued that the San Francisco Board
of Supervisors exercised arbitrary discretionary power to
deny them and 200 others of Chinese descent permission
to operate laundries in wooden buildings due to the risk
of fire, while granting permits to 80 others of non-
Chinese descent who were operating laundries “under similar

conditions.” (I /d. at p. 374, 6 S.Ct. 1064.) The effect of this
discriminatory pattern of granting permits was to expose only
laundry operators of Chinese descent to criminal prosecution.
Granting habeas relief, the high court found that, “[t]hough
the law itself be fair on its face, and impartial in appearance,
yet, if it is applied and administered by public authority with
an evil eye and an unequal hand, so as practically to make
unjust and illegal discriminations between persons in similar
circumstances, material to their rights, the denial of equal

justice is ... within the prohibition of the constitution.” (

*165 Id. at pp. 373-374, 6 S.Ct. 1064.) [~ McCleskey

treated Yick Wo as a “rare” artifact of a previous era

of equal protection law. 16 By endorsing statistics as an
appropriate mode of proof and eliminating any requirement
of showing discriminatory purpose, the Racial Justice Act
revitalizes the venerable principle, recognized 135 years ago

in I Yick Wo, that we must offer a remedy where a facially
neutral law is applied with discriminatory effect.

It seems fitting that this principle has been revivified by
statute here in California, where it was born, but what is

most significant about I~ Yick Wo, as pertinent here, is its
recognition that discretionary decisionmaking by the Board of
Supervisors had the effect of exposing only Chinese nationals

to subsequent criminal enforcement. Justice Blackmun,

dissenting in McCleskey, employed similar logic in
rebutting what he saw as the flawed equal protection analysis
by his colleagues in the majority. Justice Blackmun pointed
out that “McCleskey produced evidence concerning the role
of racial factors at the various steps in the decisionmaking

process, focusing on the prosecutor's decision as to which

cases merit the death sentence.” (I~ McCleskey, supra, 481

U.S. at p. 356, 107 S.Ct. 1756 (dis. opn.).) !’
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*%*534 While the F]McCleskey majority saw the various
stages of discretion at issue in death penalty cases
as so atomized and discrete that the weight to be
given to McCleskey's evidence of prosecutorial discretion,
particularly in the one county he focused on, was

“limited” (F:IMcCleskey, supra, 481 U.S. at p. 295, fn.
15, 107 S.Ct. 1756), Justice Blackmun recognized that
each element of discretionary decisionmaking must be
taken into account in interpreting the aggregate statistics.
Applying that logic to this case, if—as Young alleges
—there is racial discrimination by Solano County police
officers in arresting people for possession of Ecstasy for
sale, that may be reflected in downstream decisions by
the District Attorney concerning whom to charge. Though
no California courts have directly addressed this issue, in
New Jersey allegations of racial profiling—supported by
a colorable basis to substantiate them—have been %166
held to justify discovery concerning race-based selective

prosecution. (FjState v. Kennedy (N.J.Super.Ct.App.Div.

1991) 247 N.J.Super. 21, 33-34, 588 A.2d 834; FjState V.
Ballard (N.J.Super.Ct.App.Div. 2000) 331 N.J.Super. 529,
534, 538, 752 A.2d 735.) We accept these New Jersey cases
as correctly decided.

To be sure, we agree with the Attorney General that the
statistical proof Young puts forward does not make out a
particularly strong case of racial profiling. Young's argument
based on statewide data and data from another county not only
fails to focus directly on Solano County, but lacks any of the

statistical controls that persuaded the courts in F:IKennedy

and F]State v. Ballard to credit the profiling claims made in
those cases. From that unimpressive foundation, he draws the
inference that the Solano County District Attorney's charging
practices are tainted with racial bias. The flaws in Young's
statistical proof, however, serve to illustrate how the good
cause standard works. At this stage, he need not make a
strong case but only a plausible one. Here, his claim that he
was closely observed before being pulled over and subjected
to excessive force in the course of his arrest arguably tips
the scale from a situation in which he is speculating about
possible racial profiling to one in which, in his case, specific
facts arguably provide circumstantial proof of the substance

of the allegation. 1% Statistical discovery could bolster this
claim and rationally tie it to prosecutorial decisionmaking, at
least as a prima facie matter.

In the end, however, whether the allegations underscoring
Young's racial profiling theory are enough to support a

plausible justification that a violation of F:Isection 745,
subdivision (a) could or might have occurred in his case is
an issue for the trial court to assess, exercising its discretion
upon an application of the correct legal standard governing
good cause. Deciding pretrial discovery motions is not a
function well-suited for appellate courts, since it requires
careful weighing of a variety of **535 considerations trial
courts are best positioned to assess. On the limited record
before us, we therefore decline to decide whether Young has
shown good cause for the disclosures he requests. Having
enunciated the applicable plausible justification standard, we
will remand for the trial court to evaluate the issue, along with
other factors that may be pertinent to good cause, as explained
below.

*167 E. Beyond Pitchess: The Full Range of
Discretionary Considerations To Be Weighed on
Remand

The good cause standard applicable to FPitchess discovery
motions supplies a useful analogy here, but in some respects
the analogy is incomplete. It is incomplete because, as noted

above, the concept of discovery relevance in the FPitchess
context (which is defined by subject matter “materiality” to
the defendant's defense or proposed defense) is narrower than

under F:Isection 745, subdivision (d) (which is defined by
whether it is reasonably calculated to show a violation of

Fjsection 745, subdivision (a) has been shown). Although
that difference is easy to state in the abstract, in practice it
presents some formidable challenges, and given the breadth of
the disclosures Young seeks, this case illustrates one of them.

Upon a comparison of the treatment of defendants of
different races “who have committed similar offenses and
are similarly situated,” a “significant difference in seeking
or obtaining convictions or in imposing sentences” will

prove a violation of Fjsection 745, subdivision (a) unless
the prosecution can “establish race neutral reasons for the

disparity.” (F:|§ 745, subds.(a)(3), (h)(1).) Because, under
this scheme, the Legislature has specified a particular class

of proof—*“statistical evidence or aggregate data” (F:|§ 745,
subd. (h)(1))—and that genre of proof by definition goes
beyond discrete conduct by a particular actor on a particular
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367

occasion, F:lsection 745, subdivision (d) expands the reach

of discovery beyond the self-limiting confines of FPitchess
discovery, which must always be directly tied to the merits of
the pending case against the defendant.

But how far beyond relevance to the merits of the defendant's

case does discovery under F:lsection 745, subdivision (d) go?
And what criteria should trial courts apply in managing a

request for “statistical evidence or aggregate data” (F:|§ 745,
subd. (h)(1))? These are daunting questions. Except possibly

for discovery in civil class actions (see F:lPioneer Electronics
(USA), Inc. v. Superior Court (2007) 40 Cal.4th 360, 373—
374, 53 Cal.Rptr.3d 513, 150 P.3d 198) and other forms of

“class-like” civil proceedings (see FjWilliamS v. Superior
Court (2017) 3 Cal.5th 531, 558-559, 220 Cal.Rptr.3d 472,
398 P.3d 69), we know of no procedural setting that presents
discovery questions as far-reaching as those that may arise
when a defendant seeks discovery of “statistical evidence or

aggregate data” as defined in F:lsection 745, subdivision (h)
(1). Because a “good cause” requirement is the traditional
way of conferring judicial gatekeeping discretion in discovery
to prevent “fishing expeditions” (e.g., Facebook, Inc. v.
Superior Court (Touchstone) (2020) 10 Cal.5th 329, 344,
267 Cal.Rptr.3d 267, 471 P.3d 383 [enforcement of subpoena
*168 duces tecum in criminal pretrial discovery subject

to good cause determination]), 19" we think the Legislature's
choice to permit discovery only upon leave of **536 court,
rather than though self-executing party-initiated discovery,
is particularly important when it comes to managing these
difficult questions.

We need not reinvent the proverbial wheel when it comes
to listing all considerations that may bear upon the proper
exercise of discretion in this particular context. A vein
of common law precedent, predating the codification of
criminal discovery in California, supplies some general
guidance. Distilling common law discovery principles that
were developed in criminal cases before the enactment of

Chapter 10, a Second District panel in FAlhambra, supra,
205 Cal.App.3d 1118, 252 Cal.Rptr. 789, 205 Cal.App.3d
1556D, enunciated a list of seven discretionary considerations
trial courts should “consider and balance” in evaluating

pretrial discovery requests from the defense. (F[d. at p.
1134, 252 Cal.Rptr. 789; see Facebook, Inc. v. Superior
Court (Touchstone), supra, 10 Cal.5th at pp. 345-347, 267

Cal.Rptr.3d 267, 471 P.3d 383 [denoting these considerations
“the FAlhambm factors”].) Notably, only one of the
FA lhambra factors is whether there is plausible justification

for discovery. (FAlhambra, at p. 1136, 252 Cal.Rptr. 789
[“the trial court is required to balance a number of factors in
addition to the showing of plausible justification™].)

The full list of seven FAlhambm factors is as follows:
“(1) whether the material requested is adequately described,
(2) whether the requested material is reasonably available
to the governmental entity from which it is sought (and not
readily available to the defendant from other sources), (3)
whether production of the records containing the requested
information would violate (i) third party confidentiality
or privacy rights or (ii) any protected governmental
interest, (4) whether the defendant has acted in a timely
manner, (5) whether the time required to produce the
requested information will necessitate an unreasonable delay
of defendant's trial, (6) whether the production of the
records containing the requested information would place an
unreasonable burden on the governmental entity involved and
(7) whether the defendant has shown a sufficient plausible

justification for the information sought.” (FAlhambra,
supra, 205 Cal.App.3d at p. 1134, 252 Cal.Rptr. 789, 205
Cal.App.3d 1556D at p. 1134, fns. omitted.)

No hard and fast rules can be laid down for the application
of this multifactor test on facts presented here, or in any
other case, since it is designed to be flexible. But starting

with FAlhambm factor 7 as a threshold consideration, we
can say this much: Where the defendant makes a showing
of plausible justification that there was or could have been a
violation of the Racial Justice Act, thus triggering access to
“all relevant evidence” (Assem. *169 Bill 2542 (2019-2020
Reg. Sess.) § 2, subd. (j)) concerning a potential violation of

F:lsection 745, subdivision (a), it will likely be an abuse of

discretion to “totally foreclose[ ] discovery. (F]Murgia V.
Municipal Court, supra, 15 Cal.3d at p. 305, 124 Cal.Rptr.

204, 540 P.2d 44; cf. F:IWilliams v. Superior Court, supra, 3
Cal.5th at p. 559, 220 Cal.Rptr.3d 472, 398 P.3d 69 [ “The
trial courts in exercising their discretion should keep in mind
that the Legislature has suggested that, where possible, the
courts should impose partial limitations rather than outright
denial of discovery’ ”].) Even, for example, where a court is
inclined to deny a motion presented so close to the date of
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trial that the discovery process itself threatens to interfere with
the court's obligation to provide a speedy trial, such a motion
should be denied without prejudice to its renewal posttrial or
even postjudgment.

**537 IV. CONCLUSION

[21]
course is to remand to the trial court for application of the ...

“Because the standard we announce is new, the proper

test formulated above to the facts of this case.” (F]Richam’s
v. CH2M Hill, Inc. (2001) 26 Cal.4th 798, 824, 111
Cal.Rptr.2d 87, 29 P.3d 175; see Guerrero v. Hestrin (2020)
56 Cal.App.5th 172, 190, 270 Cal.Rptr.3d 183 [remanding
to trial court to apply correct standard in deciding litigant's
application to inspect a wiretap order and related materials].)

If, on remand, Young persuades the trial court that he has a
plausible justification for alleging racial bias in connection
with his arrest, the Attorney General's argument that that
is insufficient to warrant discovery concerning prosecutorial
charging, at the end of the day, will go to the form, scope,
and timing of discovery, not to whether discovery should be
ordered at all. Young seeks disclosure of five years’ worth of
data, and data concerning not just the drug offense at issue
in this case, but drug offenses under many related statutes,
together with a wide range of associated information. Even if
he meets the threshold standard for entitlement to discovery
that we set forth in this opinion, how much of this requested
data may be ordered disclosed, when, and in what form, is
for the trial court to consider, in an exercise of its discretion,
weighing probative value against burden.

Accordingly, we will direct the trial court to reconsider
Young's discovery motion under the standard discussed in

this opinion, bearing in mind that “[t]here are few claims
as serious as the charge put forth by the defendant| ] here
—that the government has selected [him] for prosecution
because of [his] race. Such claims deserve the most careful
examination by the courts so that the prosecutorial power
does not become a license to discriminate based on race.
Discovery is the crucial means by which defendants may
provide a trial judge with the information needed in order
to determine whether a claim of *170 selective prosecution

is meritorious.” (F U.S. v. Armstrong, supra, 48 F.3d 1508,

1520, revd. on other grounds F:I(1996) 517 U.S. 456, 116
S.Ct. 1480, 134 L.Ed.2d 687.)

V. DISPOSITION

Let a peremptory writ of mandate issue directing respondent
superior court to vacate its June 4, 2021 order denying
Young's motion for discovery under the Racial Justice Act,
and to conduct a new hearing to reconsider Young's discovery
motion in a manner consistent with this opinion.

WE CONCUR:

BROWN, J.

DESAUTELS, J. "
All Citations

79 Cal.App.5th 138, 294 Cal.Rptr.3d 513, 22 Cal. Daily Op.
Serv. 5667, 2022 Daily Journal D.A.R. 5367

Footnotes

* Judge of the Superior Court of California, County of Alameda, assigned by the Chief Justice pursuant to

article VI, section 6 of the California Constitution.

1 All further undesignated statutory references are to the Penal Code.

2 A writ of prohibition issues to restrain further action by a tribunal that is acting in excess of its jurisdiction. (Code
Civ. Proc., § 1102.) A writ of mandate issues to correct an abuse of discretion or to compel the performance
of a ministerial duty. (Code Civ. Proc., § 1085.) The two forms of writ relief are often confused. (Eisenberg et
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al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 2021) 1 15:30.) We will construe Young's

writ as one seeking mandate relief. (See FjRio Del Mar Country Club v. Superior Court (1948) 84 Cal.App.2d
214,217, 190 P.2d 295 [“if mandate is the proper remedy the petitioner will not be denied relief because of
the erroneous choice of remedies”].)

Under F]section 745, subdivision (h)(1), “ ‘More frequently sought or obtained’ or ‘more frequently imposed’
means that statistical evidence or aggregate data demonstrate a significant difference in seeking or obtaining
convictions or in imposing sentences comparing individuals who have committed similar offenses and are
similarly situated, and the prosecution cannot establish race-neutral reasons for the disparity.”

See Fjsection 745, subdivision (a)(2) (“During the defendant's trial, in court and during the proceedings, the
judge, an attorney in the case, a law enforcement officer involved in the case, an expert witness, or juror, used
racially discriminatory language about the defendant's race, ethnicity, or national origin, or otherwise exhibited
bias or animus towards the defendant because of the defendant's race, ethnicity, or national origin, whether

or not purposeful”); F]section 745, subdivision (a)(4) (“A longer or more severe sentence was imposed on
the defendant than was imposed on other similarly situated individuals convicted of the same offense, and
longer or more severe sentences were more frequently imposed for that offense on people that share the
defendant's race, ethnicity, or national origin than on defendants of other races, ethnicities, or national origins
in the county where the sentence was imposed.”).

5 Most of these examples are from federal cases, but some California cases are cited as well. The Legislature
finds that (1) “Existing precedent countenances racially biased testimony, including expert testimony, and
arguments in criminal trials” (citing U.S. v. Shah (9th Cir. 2019), 768 Fed.Appx. 637, 640); (2) “Existing
precedent has provided no recourse for a defendant whose own attorney harbors racial animus towards the
defendant's racial group, or toward the defendant, even where the attorney routinely used racist language

and ‘harbor[ed] deep and utter contempt’ for the defendant's racial group” (citing F]Mayfield v. Woodford
(9th Cir. 2001) 270 F.3d 915, 924-925 (en banc)); (3) “Existing precedent holds that appellate courts must

defer to the rulings of judges who make racially biased comments during jury selection” (citing F]People
v. Williams (2013) 56 Cal.4th 630, 652, 156 Cal.Rptr.3d 214, 299 P.3d 1185); and (4) “Existing precedent
tolerates the use of racially incendiary or racially coded language, images, and racial stereotypes in criminal

trials” (citing Duncan v. Ornoski (9th Cir. 2008) 286 Fed.Appx. 361, 363 and F]People v. Powell (2018) 6
Cal.5th 136, 182-183, 237 Cal.Rptr.3d 793, 425 P.3d 1006). (Assem. Bill 2542 (2019-2020 Reg. Sess.) §
2, subds. (d)—(e).)

6 See Assembly Bill 2542 (2019-2020 Reg. Sess.) section 2, subdivision (c) citing various judicial opinions

criticizing the effectiveness of F]Batson in combatting racially discriminatory use of peremptory challenges
in jury selection, including People v. Bryant (2019) 40 Cal.App.5th 525, 544, 253 Cal.Rptr.3d 289 (conc.
opn. of Humes, P. J.) (“there are good reasons to question whether” the anti-discrimination protections of

FjBatson/Wheeler in jury selection are being realized because proof of “purposeful discrimination sets a
high standard that is difficult to prove in any context”).

The Legislature's critique of F]MCCIeskey and embrace of Justice Brennan's dissent is not something

new. The FJMCCIeskey decision and its rationale continue to be debated many years after it was handed
down, with many critics weighing in on the side of the dissent. (See Kennedy, McCleskey v. Kemp: Race,
Capital Punishment, and the Supreme Court (1988) 101 Harv. L.Rev. 1388, 1388-1389 [“The Court's

decision in FJMCCIeskey v. Kemp was immediately beset by sharp criticism and, in some instances, outright
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denunciation. Anthony Lewis charged that the Court had ‘effectively condoned the expression of racism in
a profound aspect of our law.” Hugo Bedau likened the decision to such notorious holdings as Dred Scott
v. Sandford, Plessy v. Ferguson, and Korematsu v. United States. The Harvard Law Review described the

LR

F:IMCCIeskey decision as ‘logically unsound, morally reprehensible, and legally unsupportable.’ ”]; see also
Sundby, The Loss of Constitutional Faith: McCleskey v. Kemp and the Dark Side of Procedure (2012) 10
Ohio St. J.Crim.L. 5, 29.) Even the author of the court's opinion, Justice Powell, had regrets about it. After his
retirement from the high court, Justice Powell was asked by his biographer if there was one case in which

he would change his vote if he had the opportunity. His reply: “Yes, F]MCCIeskey v. Kemp.” (Jefferies, Jr.,
Justice Lewis F. Powell, Jr. (1994) p. 451.)

See F:IUnited States v. Greenwood (4th Cir. 1986) 796 F.2d 49, 52-53; United States v. Mitchell (7th Cir.
1985) 778 F.2d 1271, 1277, F]United States v. Berrios (2d Cir. 1974) 501 F.2d 1207, 1211 (F:IBerrios); see
also F:IUnited States v. Parham (8th Cir. 1994) 16 F.3d 844, 846-847,; F]United States v. Fares (2d Cir.

1992) 978 F.2d 52, 59-60; F]United States v. Peete (6th Cir. 1990) 919 F.2d 1168, 1176; C.E. Carlson, Inc.
v. Securities and Exchange Commission (10th Cir. 1988) 859 F.2d 1429, 1437-1438.

The “plausible justification” standard was first enunciated in FBaIIard v. Superior Court (1966) 64 Cal.2d
159, 49 Cal.Rptr. 302, 410 P.2d 838, which held: “A defendant's motion for discovery must ... describe the
requested information with at least some degree of specificity and must be sustained by plausible justification.
[1] As Chief Justice Traynor has written ‘A showing ... that the defendant cannot readily obtain the information
through his own efforts will ordinarily entitle him to pretrial knowledge of any unprivileged evidence, or
information that might lead to the discovery of evidence, if it appears reasonable that such knowledge will

assist him in preparing his defense ...."” (Fld. at p. 167, 49 Cal.Rptr. 302, 410 P.2d 838, quoting Traynor,
Ground Lost and Found in Criminal Discovery (1964) 39 N.Y.U. L.Rev. 228, 244, italics omitted.)

Although “disclosure” is generally more consistent with the terminology pertaining to information exchange

in criminal cases under Chapter 10 (see F:|§§ 1054.1-1054.3), the terms “disclosure” and “discovery” are
used interchangeably in the criminal setting (see, e.g., Evid. Code, § 1043, subd. (a); Pen. Code., § 832.5

[F Pitchess statute governing requests for “discovery or disclosure ... of peace or custodial officer personnel

records”]) and we understand them to be equivalent in the context of F:Isection 745, subdivision (d) motions.
FPitchess v. Superior Court, supra, 11 Cal.3d 531, 113 Cal.Rptr. 897, 522 P.2d 305.

A FPitchess affidavit must show, in addition, that the affiant has a reasonable belief the requested discovery
is in the possession and control of the state. (F]Warrick, supra, 35 Cal.4th at p. 1027, 29 Cal.Rptr.3d 2,
112 P.3d 2.) No such showing must be made under F]section 745, subdivision (d), because the scope of

discoverability is expressly limited to documents in the “possession or control of the state.” (F:|§ 745, subd.
(d).) The discovery concept of constructive possession has a well-understood meaning in the context of
criminal discovery (i.e., the right to possession, not merely actual possession). For example, “[a] prosecutor's
duty ... to disclose material exculpatory evidence extends to evidence the prosecutor—or the prosecution

team—knowingly possesses or has the right to possess.” (F]People v. Superior Court (Barrett) (2000) 80
Cal.App.4th 1305, 1314-1315, 96 Cal.Rptr.2d 264, italics added; accord, F]Barnett v. Superior Court (2010)
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Young v. Superior Court of Solano County, 79 Cal.App.5th 138 (2022)
294 Cal.Rptr.3d 513, 22 Cal. Daily Op. Serv. 5667, 2022 Daily Journal D.A.R. 5367
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50 Cal.4th 890, 902-903, 114 Cal.Rptr.3d 576, 237 P.3d 980; F:IPeopIe v. Gutierrez (2003) 112 Cal.App.4th
1463, 1475, 6 Cal.Rptr.3d 138.)

F:IState v. Soto (N.J. Super.Ct. Law Div. 1996) 324 N.J.Super. 66, 69, 734 A.2d 350; see F]Atwater v. City of
Lago Vista (2001) 532 U.S. 318, 372, 121 S.Ct. 1536, 149 L.Ed.2d 549 (dis. opn. of O'Connor, J.) (observing
that, “as the ... debate over racial profiling demonstrates all too clearly, a relatively minor traffic infraction may

often serve as an excuse for stopping and harassing an individual”); Fjlllinois v. Wardlow (2000) 528 U.S.
119, 133, footnotes 9 and 10, 120 S.Ct. 673, 145 L.Ed.2d 570 (conc. & dis. opn. of Stevens, J.) (referring
to racial profiling studies in two footnotes focusing on racial disparity in police investigations); Hinton, An
Unjust Burden: The Disparate Treatment of Black Americans in the Criminal Justice System, Vera Institute
of Justice (May 2018) page 7 (“Studies have found that police are more likely to pull over and search black
drivers despite lower contraband hit rates.”); ibid. (“Studies on police use of force reveal that black people
are more likely than white people to experience use of force by police.”).

See Sklansky, Traffic Stops, Minority Motorists, and the Future of the Fourth Amendment (1997) 1997 Sup.
Ct. Rev. 271, 307-308 (“The Supreme Court has construed the Equal Protection Clause to permit almost any
government action that avoids explicit discrimination, unless it can be shown to be based on outright hostility
to a racial or ethnic group. As a consequence, the Clause provides no protection against what is probably
the most widespread cause today of discriminatory policing: unconscious bias on the part of generally well-
intentioned officers. And even when a police officer does act out of racial animus—pulling over a black
motorist, for example, simply because the officer does not like blacks—demonstrating that typically proves
impossible.” (Italics in original.)).

Karlan, Race, Rights, and Remedies in Criminal Adjudication (1998) 96 Mich. L.Rev. 2001, 2005, 2023-
2029; Jampol, Goodbye to the Defense of Selective Prosecution, United States v. Armstrong, 116 S.Ct. 1480
(1996) (1997) 87 J.Crim.L. & Criminology 932, 962—964.

F:IMCCIeskey, supra, 481 U.S. at page 293, footnote 12, 107 S.Ct. 1756 (describing FjYick Wo as one of
the “rare cases” in which “statistical disparities [were found] ‘to warrant and require,’ [citation] a ‘conclusion

[that was] irresistible, tantamount for all practical purposes to a mathematical demonstration,’ F]Gomillion V.
Lightfoot [(1960) 364 U.S. 339,] 341 [81 S.Ct. 125, 5 L.Ed.2d 110], that the State acted with a discriminatory
purpose”).

See F]Wayte v. United States, supra, 470 U.S. at page 610, 105 S.Ct. 1524; F:lid. at pages 630-631, 105
S.Ct. 1524 (dis. opn. of Marshall, J.) (parting ways with the majority's conclusion that a policy of “passive
enforcement” under which the federal government chose only certain draft resisters for prosecution had
the effect of targeting those who exercised First Amendment rights; under the majority's approach, Justice

Marshall reasoned, “there would have been no equal protection violation in F]Yick Wo v. Hopkins”; “[ijn

F:IYick Wo, th[e] prior action was the discriminatory denial of licenses, which affected the definition of the
class from which prosecutees were chosen”; “[i]n this case, the referrals made by Selective Service to the
Justice Department for investigation and possible prosecution played a similar role and may also have been
discriminatory”).

Cf. F]Lemelle v. Superior Court (1978) 77 Cal.App.3d 148, 162-163, 143 Cal.Rptr. 450 (there was plausible

justification for FPitchess discovery demanding all crime and arrest reports filed by two officers over a
10-year period where the defendant alleged that the officers engaged in a pattern of “ ‘conceal[ing] and
obfuscat[ing] the true state of facts, namely that said officers or either of them were the aggressors and
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committed unnecessary acts of aggressive behavior, violence, excessive force or acts demonstrating racial
and/or ethnic prejudice’ ).

19 Prior to 1986, the civil discovery regime operated within a system in which document discovery could only be
obtained upon a judicial good cause determination. (FGreyhound Corp. v. Superior Court (1961) 56 Cal.2d

355, 379, 15 Cal.Rptr. 90, 364 P.2d 266; see F]Elmore v. Superior Court (1967) 255 Cal.App.2d 635, 638—
640, 63 Cal.Rptr. 307.)
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From: I

To:
Subject: FW: Gangs Digest for Tuesday May 23, 2023
Date: Thursday, May 25, 2023 11:56:53 AM

Read this article.

““Testimony in this case demonstrates that the Contra Costa District Attorney’s
Office does not have policies, procedures, or guidelines for imposing life without
parole enhancements, which causes implicit bias to influence charging decisions,’
McDonnell said in an email to reporters. “This has a disparate and damaging
impact on Black people and leads to the dramatic overrepresentation of Black
people in our county’s criminal legal system.”

T
sent: I

Subject: Gangs Digest for Tuesday May 23, 2023

)

1. FEor your consideration: Judge finds Contra... -




May 23, 2023 9:05 AM

For your consideration:

Judge finds Contra Costa DA's filing practices are racist, dismisses gang charges
in murder case

Times-Herald

Judge finds Contra Costa DA's filing
practices are racist, dismisses gang
charges in murder case

MARTINEZ - In an unprecedented
ruling statewide, a Contra Costa
judge on Friday dismissed gang

H charges against four men under the
California Racial Justice Act, ruling
that county prosecutors have
disproportionately targeted Black
people with sentencing
enhancements that open the door for
life in prison without parole.

View this on Times-Herald >

Supervising Deputy District Attorney
San Bernardin
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From: I

Subject: FW: Gangs Digest for Tuesday May 23, 2023
Date: Wednesday, May 24, 2023 4:26:55 PM
FYI

Sent: Wednesday, May 24, 2023 3:15 AM

To: I

Subject: Gangs Digest for Tuesday May 23, 2023

-

I
L
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1. Eor your consideration: Judge finds Contra... -

May 23, 2023 9:05 AM

For your consideration:



udge finds Contra Costa DA's filing practices are racist, dismiss ng charge
in murder case

Times-Herald

Judge finds Contra Costa DA's filing
practices are racist, dismisses gang
charges in murder case

MARTINEZ - In an unprecedented
ruling statewide, a Contra Costa
judge on Friday dismissed gang

H charges against four men under the
California Racial Justice Act, ruling
that county prosecutors have
disproportionately targeted Black
people with sentencing
enhancements that open the door for
life in prison without parole.

View this on Times-Herald >

Supervising Deputy District Attorney
San Bernardino County
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From: —

To: T ]
Subject: FW: Gangs Digest for Tuesday May 23, 2023
Date: Friday, May 26, 2023 9:52:04 AM

I'm sure- probably sent this to you two already but wanted to forward it just in case. Relates
to stuff we’ve talked about regarding RJA.

rrom: I

Sent: Friday, May 26, 2023 9:51 AM
To:
Subject: RE: Gangs Digest for Tuesday May 23, 2023

From:
Sent: Thursday, May 25, 2023 11:57 AM
To:
Subject: FW: Gangs Digest for Tuesday May 23, 2023

Read this article.

““Testimony in this case demonstrates that the Contra Costa District Attorney’s
Office does not have policies, procedures, or guidelines for imposing life without
parole enhancements, which causes implicit bias to influence charging decisions,’
McDonnell said in an email to reporters. “This has a disparate and damaging
impact on Black people and leads to the dramatic overrepresentation of Black
people in our county’s criminal legal system.”

Sent: Wednesday, May 24, 2023 3:15 AM
To:
Subject: Gangs Digest for Tuesday May 23, 2023

)

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK
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Judge finds Contra Costa DA's filing practices are racist, dismisses gang charges

in murder case

Times-Herald

Judge finds Contra Costa DA's filing
practices are racist, dismisses gang
charges in murder case

MARTINEZ - In an unprecedented
ruling statewide, a Contra Costa
judge on Friday dismissed gang
charges against four men under the
California Racial Justice Act, ruling
that county prosecutors have
disproportionately targeted Black
people with sentencing
enhancements that open the door for
life in prison without parole.

View this on Times-Herald >
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Supervising Deputy District Attorney
San Bernardino County




From:

To: Smittcamp, Lisa;

Subject: FW: PC 745(d) denial

Date: Thursday, February 23, 2023 4:28:11 PM
Attachments: F13902883 - Order Denying Request.pdf

This is the 745 Denial that | was talking about earlier this week.
| thought you all would want to see.
This was denied without it being set on calendar.

Thank you

.
rrom: I

Sent: Friday, February 17, 2023 1:56 PM
To:
e I

Subject: RE: PC 745(d) denial

Here i the orcer.

erom: I

Sent: Friday, February 10, 2023 2:54 PM

To: I
o

Subject: PC 745(d) denial

Senior Deputy District Attorney
Writs & Appeals Unit

Fresno Counti District Attomeiﬁs Office



SILED

02/07/2023
FRESNO COUNTY SUPERIOR CQURT

BY Jalcala

DEPUTY

1 SUPERIOR COURT OF CALIFORNIA, COUNTY OF FRESNO

People of the State of Case No. F13902883

3 ||california,

)
)
)
4 Plaintiff, ) Dept. 30
VS. )

) Order Denying “Request for

)

)

)

)

Reginald Walter Taylor, Jr. Disclosure Pursuant to Penal

6 Code 745(D)”
. Defendant.
8 On December 5, 2022, the defendant Reginald Walter

9 ||Taylor, Jr. filed a “Request for Disclosure Pursuant to Penal Code

10 ||Section 745 (D)” under the California Racial Justice Act of 2020

11 || (CRJA). 1In his motion, Taylor requests the following discovery:
12 “1. Composition of all jury pools assembled by the jury

13 coordinator based on racial classification in defendant

14 Taylor’s trial;

15 2. Racial composition of the 100 potential jurors during voir
16 dire;

17 3. Racial composition of all potential Jjurors for the year

18 2012-2014 as mandated by the jury coordinator;

13 4, All reportery (sic) transcripts for juror voir dire that
20 was not enclosed (sic)vin the appeal record. The absents of
21 record (sic) supports bias and animus in the racial section
22 of seating a constitutionally valid juror. (Batson/Wheeler);
23 5. Copy of all defense counsel’s jury voir dire notes,

24 records, opinions in their case;

25 6. Racial composition pursuant to Penal Code sections §

26 12022.53(d); § 245(A); § 664/187, of the Fresno County DA’s
27 racial composition in filing such charges among diverse

28 racial groups including, plea agreements, convictions by

COUNTY OF FRESNO
Fresno, CA






1 trial and dismissals of above charges for the period of

2 2007/2015.”

3 Effective January 1, 2021, the CRJA establishes a

4 ||mechanism for defendants to obtain relief if their criminal

5 ||proceeding and/or judgment was improperly influenced by their

6 {|race, ethnicity, or national origin. (Pen. Code, § 745, subd.

7 || (a); People v. Garcia (2022) 85 Cal.App.5th 290, 296.) Claimed
8 [|[violations may be raised postjudgment in a petition for habeas

9 ||corpus or by motion to vacate an allegedly invalid conviction or

10 || sentence under Penal Code section 1473.7. The CRJA provides a set

11 |[of remedies specific to postjudgment requests for relief. (Pen.
12 {{Code, § 745, subd. (e) (2) (A)—-(B).) (Young v. Superior Court of
13 || Solano County (2022) 79 Cal.App.5th 138, 148.) It also includes a

14 ||provision allowing for discovery upon a showing of “good cause.”
15 || (Pen. Code, § 745, subd. (d).)

16 While the CRJA does allow for postjudgment requests for
17 |lrelief in final cases, it generally applies prosectively if the

18 ||defendant is serving a state prison sentence resulting from a

'19_ final judgment. If the defendant is sentenced to death or raising
20 ||a claim regarding immigration advisements, the CRJA applies to

21 {|final judgments beginning on January 1, 2023. In all other cases,
22 ||the CRJA applies to final judgments beginning on January 1, 2024
23 ||or later. (Pen. Code, § 745, subd. (J) (2)-(5).)

24 In this case, Taylor is currently sefving an

25 |{indeterminate life term that was imposed on August 20, 2013.

26 || (People v. Reginald Walter Taylor, Jr. (Super. Ct. Fresno County,
27 (2013, F13902883).) The Fifth District Court of Appeal filed its

28 |lopinion affirming Taylor’s judgment on September 16, 2015; the

COUNTY OF FRESNO
Fresno, CA

-2-






1 [|remittitur issued on November 18, 2015. Because Taylor’s judgment
2 ||is final and he has not shown that he has filed a motion for

3 ||postjudgment relief because of actual or adverse immigration

4 ||consequences, it appears that his request for discovery is

5 |{|premature.

6 But even assuming that discovery may be sought in the

7 || superior court in anticipation of seeking relief, the relatively

8 ||relaxed plausible justification standard for discovery under the

9 ||CRJA is “based on specific facts” explaining the basis for the
10 {|requested discovery. (See Young, supra, 79 Cal.App.5th at p. 159;
11 ||Garcia, supra, 85 Cal.App.5th at p. 297.) Because Taylor has
12 ||failed to provide any specific facts that would explain his need
13 |jfor the requested discovery, he has not established that he is

14 |[entitled to an order for production of the requested materials.
15 For all the reasons above, Taylor’s “Request for
16 |[|Disclosure Pursuant to Penal Code 745(D)” is denied.

17 DATED this Ik ,,L,, of  Felbrvnry , 20273
18

19 %/ S‘ %
Gabriel L. Brickey
20 Judge of the Superior Court

21

22

23

24

25

26

27

28
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Fresno, CA
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This email and any attachments thereto may contain private, confidential, and/or privileged material for the sole use of the intended
recipient. Any review, copying, or distribution of this email or its attachments, if any, by other than the Fresno County District Attorney's
Office or the intended recipient is strictly prohibited. If you are not the intended recipient, please contact the sender immediately and

permanently delete the original and/or copies of this email as well as attachments, if any.



From:

To: Smittcamp, Lisa;

Subject: FW: PC 745(d) denial

Date: Thursday, February 23, 2023 4:27:53 PM
Attachments: F13902883 - Order Denying Request.pdf

This is the 745 Denial that | was talking about earlier this week.
| thought you all would want to see.
This was denied without it being set on calendar.

Thank you

rrom: I

Sent: Friday, February 17, 2023 1:56 PM
y 2
Subject: RE: PC 745(d) denial

Here i the orcer.

erom: I

Sent: Friday, February 10, 2023 2:54 PM

To: I
o

Subject: PC 745(d) denial

Senior Deputy District Attorney
Writs & Appeals Unit
Fresno County District Attorney’s Office
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02/07/2023
FRESNO COUNTY SUPERIOR CQURT

BY Jalcala

DEPUTY

1 SUPERIOR COURT OF CALIFORNIA, COUNTY OF FRESNO

People of the State of Case No. F13902883

3 ||california,

)
)
)
4 Plaintiff, ) Dept. 30
VS. )

) Order Denying “Request for

)

)

)

)

Reginald Walter Taylor, Jr. Disclosure Pursuant to Penal

6 Code 745(D)”
. Defendant.
8 On December 5, 2022, the defendant Reginald Walter

9 ||Taylor, Jr. filed a “Request for Disclosure Pursuant to Penal Code

10 ||Section 745 (D)” under the California Racial Justice Act of 2020

11 || (CRJA). 1In his motion, Taylor requests the following discovery:
12 “1. Composition of all jury pools assembled by the jury

13 coordinator based on racial classification in defendant

14 Taylor’s trial;

15 2. Racial composition of the 100 potential jurors during voir
16 dire;

17 3. Racial composition of all potential Jjurors for the year

18 2012-2014 as mandated by the jury coordinator;

13 4, All reportery (sic) transcripts for juror voir dire that
20 was not enclosed (sic)vin the appeal record. The absents of
21 record (sic) supports bias and animus in the racial section
22 of seating a constitutionally valid juror. (Batson/Wheeler);
23 5. Copy of all defense counsel’s jury voir dire notes,

24 records, opinions in their case;

25 6. Racial composition pursuant to Penal Code sections §

26 12022.53(d); § 245(A); § 664/187, of the Fresno County DA’s
27 racial composition in filing such charges among diverse

28 racial groups including, plea agreements, convictions by
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1 trial and dismissals of above charges for the period of

2 2007/2015.”

3 Effective January 1, 2021, the CRJA establishes a

4 ||mechanism for defendants to obtain relief if their criminal

5 ||proceeding and/or judgment was improperly influenced by their

6 {|race, ethnicity, or national origin. (Pen. Code, § 745, subd.

7 || (a); People v. Garcia (2022) 85 Cal.App.5th 290, 296.) Claimed
8 [|[violations may be raised postjudgment in a petition for habeas

9 ||corpus or by motion to vacate an allegedly invalid conviction or

10 || sentence under Penal Code section 1473.7. The CRJA provides a set

11 |[of remedies specific to postjudgment requests for relief. (Pen.
12 {{Code, § 745, subd. (e) (2) (A)—-(B).) (Young v. Superior Court of
13 || Solano County (2022) 79 Cal.App.5th 138, 148.) It also includes a

14 ||provision allowing for discovery upon a showing of “good cause.”
15 || (Pen. Code, § 745, subd. (d).)

16 While the CRJA does allow for postjudgment requests for
17 |lrelief in final cases, it generally applies prosectively if the

18 ||defendant is serving a state prison sentence resulting from a

'19_ final judgment. If the defendant is sentenced to death or raising
20 ||a claim regarding immigration advisements, the CRJA applies to

21 {|final judgments beginning on January 1, 2023. In all other cases,
22 ||the CRJA applies to final judgments beginning on January 1, 2024
23 ||or later. (Pen. Code, § 745, subd. (J) (2)-(5).)

24 In this case, Taylor is currently sefving an

25 |{indeterminate life term that was imposed on August 20, 2013.

26 || (People v. Reginald Walter Taylor, Jr. (Super. Ct. Fresno County,
27 (2013, F13902883).) The Fifth District Court of Appeal filed its

28 |lopinion affirming Taylor’s judgment on September 16, 2015; the
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1 [|remittitur issued on November 18, 2015. Because Taylor’s judgment
2 ||is final and he has not shown that he has filed a motion for

3 ||postjudgment relief because of actual or adverse immigration

4 ||consequences, it appears that his request for discovery is

5 |{|premature.

6 But even assuming that discovery may be sought in the

7 || superior court in anticipation of seeking relief, the relatively

8 ||relaxed plausible justification standard for discovery under the

9 ||CRJA is “based on specific facts” explaining the basis for the
10 {|requested discovery. (See Young, supra, 79 Cal.App.5th at p. 159;
11 ||Garcia, supra, 85 Cal.App.5th at p. 297.) Because Taylor has
12 ||failed to provide any specific facts that would explain his need
13 |jfor the requested discovery, he has not established that he is

14 |[entitled to an order for production of the requested materials.
15 For all the reasons above, Taylor’s “Request for
16 |[|Disclosure Pursuant to Penal Code 745(D)” is denied.

17 DATED this Ik ,,L,, of  Felbrvnry , 20273
18

19 %/ S‘ %
Gabriel L. Brickey
20 Judge of the Superior Court
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This email and any attachments thereto may contain private, confidential, and/or privileged material for the sole use of the intended
recipient. Any review, copying, or distribution of this email or its attachments, if any, by other than the Fresno County District Attorney's
Office or the intended recipient is strictly prohibited. If you are not the intended recipient, please contact the sender immediately and

permanently delete the original and/or copies of this email as well as attachments, if any.



From:

To:

Subject: FW: Racal Justice Act

Date: Thursday, September 28, 2023 9:36:07 AM

Attachments: HDeclaration in support of Motion to Quash.pdf
otion to Quash OpenJustice subpoena.pdf

Hello!

Here is the motion and a link to the case | was telling you about. Just in case you are interested.

rrom: I

Sent: Thursday, September 14, 2023 11:51 AM
To: 'shoedt@fresnocountyca.gov' <shoedt@fresnocountyca.gov>
Subject: FW: Racal Justice Act

Check out this opinion from the 1%t district on the prima facia for an RIA motion. _

A167311.PDF (ca.gov)

rrom: I

Sent: Wednesday, September 13, 2023 2:44 PM

To: I

Subject: RE: Racal Justice Act

EXTERNAL EMAIL: This message was sent from outside DOJ. Please do not click links or open attachments that

appear suspicious.

Thank you. | will check this out.

rrom: I

Sent: Wednesday, September 13, 2023 2:35 PM

To: I I

Subject: Racal Justice Act

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK


https://urldefense.com/v3/__https://www.courts.ca.gov/opinions/documents/A167311.PDF__;!!HRg2s0N7wg4sn4Q!o95HimG0Bz30KZb5RewM1XdqCY3tme0JJ-qADtkDY8emb2CfxGjDG0mxVOS9LklNOBOgOSAUPil1y2sZlUkmeU7C9eBzsl-K7YAz3FM50PWo$

My office filed this motion today. | thought it might be useful if you ever get a motion or SDT for
records on an RJA case. ‘m sending it to you as RJA was on your radar. But feel free to forward it.
Also, | didn’t know if you were aware that open justice had so much information on crimes available

the motion goes through ).
I ' o <+ want to iscuss you have my cel

Deputy Attorney General | Government Law Section
2550 Mariposa Mall Ste 5090| Fresno, CA 93720

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or
legally privileged information. It is solely for the use of the intended recipient(s). Unauthorized
interception, review, use or disclosure is prohibited and may violate applicable laws including the
Electronic Communications Privacy Act. If you are not the intended recipient, please contact the
sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.



From:

To .

Subject: FW: Racal Justice Act

Date: Thursday, September 14, 2023 11:51:00 AM

Check out this opinion from the 1 district on the prima facia for an RIA motion. _

A167311.PDF (ca.gov)

rrom: I

Sent: Wednesday, September 13, 2023 2:44 ||

Subject: RE: Racal Justice Act

EXTERNAL EMAIL: This message was sent from outside DOJ. Please do not click links or open attachments that
Appear suspicious.

Thank you. | will check this out.

Sent: Wednesday, September 13, 2023 2:35 PM

To: I

Subject: Racal Justice Act

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK

My office filed this motion today. | thought it might be useful if you ever get a motion or SDT for
records on an RJA case. ‘m sending it to you as RJA was on your radar. But feel free to forward it.
Also, | didn’t know if you were aware that open justice had so much information on crimes available

the motion goes through ). |
I /o cver want {0 dscuss you have my cel

Deputy Attorney General | Government Law Section
2550 Mariposa Mall Ste 5090| Fresno, CA 93720

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or


https://urldefense.com/v3/__https://www.courts.ca.gov/opinions/documents/A167311.PDF__;!!HRg2s0N7wg4sn4Q!rX59bwM64oD0A2gJ9110XU6Q63ezRPXoqeDX_L45kzzCdVupkgTfNlH8afb3Lof9TmLqKj0fKxdXmX7_C382_jC8dSf-XEpE$

legally privileged information. It is solely for the use of the intended recipient(s). Unauthorized
interception, review, use or disclosure is prohibited and may violate applicable laws including the
Electronic Communications Privacy Act. If you are not the intended recipient, please contact the
sender and destroy all copies of the communication.

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.



From:

To:

Subject: FW: Racal Justice Act

Date: Tuesday, September 19, 2023 11:06:07 AM
Attachments: Motion to Quash OpenJustice subpoena.pdf

Here is a copy of a motion | office filed as well as a link to an opinion on the racial justice act.
| wanted to pass these on to you in case we get one.

Thanks,

rrom: I

Sent: Thursday, September 14, 2023 11:51 AM

To: I

Subject: FW: Racal Justice Act

Check out this opinion from the 1t district on the prima facia for an RIA motion. _

A167311.PDF (ca.gov)

rrom: I

Sent: Wednesday, September 13, 2023 2:44 PM

To: I

Subject: RE: Racal Justice Act

EXTERNAL EMAIL: This message was sent from outside DOJ. Please do not click links or open attachments that

appear suspicious.

Thank you. | will check this out.

rrom: I

Sent: Wednesday, September 13, 2023 2:35 PM

To: I

Subject: Racal Justice Act

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK
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ROB BONTA
Attorney General of California
ANTHONY P. O’BRIEN
Supervising Deputy Attorney General
KELSEY KOOK
Deputy Attorney General
SARAH M. BARNES (SBN 235587)
Deputy Attorney General
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
Telephone: (213) 269-6489
Fax: (916) 731-2125
E-mail: Sarah.Barnes@doj.ca.gov
Attorneys for Subpoena Recipient
California Department of Justice

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
HALL OF JUSTICE

PEOPLE OF THE STATE OF Case No. C2300461
CALIFORNIA,

Plaintiff,
NOTICE OF MOTION AND MOTION
V. TO QUASH SUBPOENA DUCES
TECUM; SUPPORTING
MEMORANDUM OF POINTS AND

HENRY LIVINGSTON, AUTHORITIES
Defendant. | Date: September 28, 2023
Time: 1:30 p.m.
Dept: 27
Judge: Hon. Shella Deen

TO THE HONORABLE COURT AND ALL PARTIES IN THE ABOVE
ENTITLED CASE AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT on September 28, 2023, at 1:30 p.m., or as soon thereafter
as the matter may be heard, in Department 27 of the Santa Clara County Superior Court Hall of
Justice, located at 190 West Hedding Street, San Jose, California, counsel for the California
Department of Justice (“DOJ”) will move to quash the subpoena duces tecum issued by

Defendant Henry Livingston (“Defendant”) requesting “[a] complete and unredacted version of
1
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Supporting Memorandum of Points and Authorities (C2300461)






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

all three ‘Homicide’ data files from the Open Justice Data Portal, including the ‘Actuals’,
‘Justifiable’, and ‘Manslaughter’ files, with all data from 1987 through 2023.”

This motion is based on the notice and motion, the accompanying memorandum of points
and authorities, the supporting declaration, the pleadings, records, and files in this action, and any
further evidence and argument presented at the hearing.

This motion is based on the grounds that Defendant has failed to establish good cause
necessary for disclosure of the requested data. First, Defendant’s generic allegations do not make
a plausible case, based on specific facts, that a California Racial Justice Act (“RJA;” Pen. Code,

§ 745) violation could or might have occurred. Second, even if Defendant had plausibly alleged a
RJA claim, homicide victim names and suspect demographics are entirely irrelevant to
Defendant’s RJA motion, and arrestee demographics are publicly available. For these reasons,

DOJ requests that the Court quash this subpoena against DOJ.

Dated: September 13,2023 Respectfully submitted,

ROB BONTA

Attorney General of California
ANTHONY P. O’BRIEN

Supervising Deputy Attorney General
KELSEY KOOK

Deputy Attorney General

fioaidbgeins, —

SARAH M. BARNES

Deputy Attorney General
Attorneys for Subpoena Recipient
California Department of Justice
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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Defendant Henry Livingston is awaiting trial for murder (Pen. Code, § 187, subd. (a)), and
“personally and intentionally discharged a firearm,” causing death. (Pen. Code, §§ 187, subd. (a),
12022.53, subd. (d).) (Exh. A [Decl. in Support of Subpoena, § 3].) Defendant’s counsel recently
issued a subpoena to DOJ requesting “unredacted” versions of the three homicide files published

on DOJ’s OpenJustice website (https://openjustice.doj.ca.gov/), containing all data reported from

1987 to the present. (/d. [Subpoena, p. 1; Decl. in Support of Subpoena, 4 4].)

Defendant has failed to establish good cause to receive all homicide data reported by law
enforcement agencies from 1987 to the present. Defendant’s generic allegations do not make a
plausible case, based on specific facts, that a California Racial Justice Act (“RJA;” Pen. Code,

§ 745) violation could or might have occurred. Second, even if Defendant had plausibly alleged
an RJA violation (which he has not), homicide victim names and suspect demographics are
entirely irrelevant to Defendant’s RJA motion, and arrestee demographics are publicly available.

Accordingly, the subpoena should be quashed.!

STATEMENT OF FACTS

I. DOJ’S OPENJUSTICE WEB PORTAL

In 2015, the Attorney General announced the launch of OpenJustice, a criminal justice Web
portal that features DOJ reports and publications, and an open data portal that publishes raw data.

(Attorney General Press Release, Sept. 2, 2015 [https://oag.ca.gov/news/press-releases/attorney-

general-kamala-d-harris-launches-first-its-kind-criminal-justice-open]; OpenJustice

[https://openjustice.doj.ca.gov/].) Building on the Attorney General’s historic open data

initiative, the OpenlJustice Data Act of 2016 (Stats. 2016, ch. 418 (AB 2524)) modernized annual
crime reports published by the California Department of Justice (DOJ) into digital datasets, which

are published on the Attorney General’s OpenJustice portal. (Attorney General Press Release,

! Defense counsel calendared the hearing on the motion to quash for September 28, 2023.
On August 31, 2023, the Court granted Deputy Attorney General Kook permission to appear
remotely at the hearing.
6
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Sept. 21, 2016 [https://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-issues-

statement-governor-signing-open-justice].)

Statistical information on crimes in California is reported by various law enforcement
agencies (“LEAs”) to DOJ. (Declaration of Alyson Lunetta [“Lunetta Decl.”’], §4.) DOJ then
reports the information to the Federal Bureau of Investigation (FBI) as part of California’s
reporting requirements for the FBI’s Uniform Crime Reporting (UCR) Program. (/bid.)

LEAs report information on homicides in California when the homicide becomes known to
law enforcement. (Lunetta Decl., §5.) Although LEAs may report demographic characteristics
of the homicide “offender” (including gender, race, and age), the reports are point-in-time. (/bid.)
No follow-up is made by DOJ or reported by LEAs to determine if the “offender,” who is merely
a suspect, was later arrested, charged, or convicted. (/bid.) Thus, DOJ has no way to determine
which homicides are still under investigation. (/bid.)

DOJ publishes three homicide files based on the LEA’s reporting on OpenJustice. (Lunetta
Decl., § 7.) The homicide files provide detailed information about the circumstances of each
homicide in addition to personal characteristics of the victim. (/bid.) However, DOJ does not
include victim names or “offender” demographics in the three publicly available homicide files.
(1d.,998,9.)

In contrast, once an arrest is made, LEAs report the arrest as part of the Monthly Arrest and
Citation Register (MACR). (Lunetta Decl., § 10.) DOIJ publishes two arrest files from
information originating from the MACR reporting. (/bid.) The arrest files include demographic
data (including gender, race, and age) of persons arrested, aggregated by county and offense
level. (Ibid.)

DOJ also publishes an annual Homicide Report that contains information about homicides
in California, including demographic data on victims, persons arrested for homicide, and persons
sentenced to death. (Lunetta Decl., § 11.) The reports also provide information about homicide

clearance rates. (/bid.)

1
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II. DEFENDANT’S SUBPOENA ON DOJ

On August 6, 2023, Defendant issued a subpoena duces tecum requesting:

A complete and unredacted version of all three “Homicide” data files from the
Open Justice Data Portal, including the “Actuals”, “Justifiable”, and
“Manslaughter” files, with all data from 1987 through 2023.

(Exh. A [Subpoena, p. 1; Decl. in Support of Subpoena, § 4].) This would include victim names
and suspect demographics. (Lunetta Decl., 9 8, 9.) Defendant, who is charged with murder,
argues that he “has been or will be subject to disparities in charging and sentencing, based on his
race, ethnicity, or national origin” in violation of the RJA. (Exh. A [Decl. in Support of
Subpoena, q 6].) He argues the requested data will be used to support a motion pursuant to Penal

Code section 745, subdivision (b). (/bid.)

ARGUMENT

1. DEFENDANT MUST ESTABLISH GOOD CAUSE TO RECEIVE RECORDS THAT MAY
SUPPORT A RJA CLAIM

A. Defendant Must Make a Threshold Showing that a RJA Violation May
Have Occurred Before the Court Can Order Production of the Records
Identified in the Subpoena

At minimum, Defendant needs to provide good cause justifying disclosure of homicide files
in support of his RJA motion. The RJA provides that a defendant may file a motion requesting
disclosure to the defense of all evidence relevant to a potential violation of the RJA in the

possession or control of the State:?

A motion filed under this section shall describe the type of records or information the
defendant seeks. Upon a showing of good cause, the court shall order the records to
be released. Upon a showing of good cause, and in order to protect a privacy right or
privilege, the court may permit the prosecution to redact information prior to
disclosure or may subject disclosure to a protective order. If a statutory privilege or
constitutional privacy right cannot be adequately protected by redaction or a
protective order, the court shall not order the release of the records.

(Pen. Code, § 745, subd. (d).)

2 “State” includes the Attorney General, a district attorney, or a city prosecutor. (Pen.
Code, § 745, subd. (h)(5).)
8
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“The legislative history shows that the involvement of the court as a gatekeeper under
section 745, subdivision (d), is a significant aspect of the procedural scheme.” (Young v. Superior
Court of Solano County (2022) 79 Cal.App.5th 138, 157 (Young).) In the original draft,
“discovery” could be originated in the mode of civil discovery, simply by “written request.”
(Assem. Bill 2542 (2019-2020 Reg. Sess.) § 3.5, as amended in the Senate, July 1, 2020.) By
later amendment, however, the term “discovery” was replaced with the term “disclosure” (Assem.
Bill 2542, as amended in the Senate, Aug. 25, 2020) under a regime where “disclosure” must be
sought by motion (Assem. Bill 2542, as amended in the Senate, Aug. 20, 2020).

“[T]he Legislature’s choice to permit discovery only upon leave of court, rather than though
self-executing party-initiated discovery, is particularly important” when it comes to analyzing
whether the defendant has established good cause. (Young, supra, 79 Cal.App.5th at pp. 167—
168.) When a defendant seeks information to support a RJA motion, they must first make “a
plausible case, based on specific facts, that any of the four enumerated violations of [Penal Code]

section 745, subdivision (a) could or might have occurred.” (Id. at p. 144.)*

B. If the Defendant Meets the Threshold Showing, the Court Must Consider
the Alhambra Factors to Determine if Defendant Has Established Good
Cause to Obtain Discovery

If this threshold showing is met, the court must then consider and balance six factors to
determine whether the defendant has established good cause to obtain discovery of the requested
records. (Young, supra, 79 Cal.App.5th at pp. 144-145.) Those factors—deemed the “Alhambra
factors”—include: “(1) whether the material requested is adequately described, (2) whether the
requested material is reasonably available to the governmental entity from which it is sought (and
not readily available to the defendant from other sources), (3) whether production of the records
containing the requested information would violate (i) third party confidentiality or privacy rights
or (i1) any protected governmental interest, (4) whether the defendant has acted in a timely
manner, (5) whether the time required to produce the requested information will necessitate an

unreasonable delay of defendant’s trial, [and] (6) whether the production of the records

3 Please see pages 12-13, infra, for a listing of the enumerated violations of Penal Code
section 745, subdivision (a).
9
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containing the requested information would place an unreasonable burden on the governmental
entity involved|[.]” (/bid., citing City of Alhambra v. Superior Court (1988) 205 Cal.App.3d
1118, 1134.)

“Described broadly, the court’s task [is] to engage in a discretionary weighing of the
strength of [the defendant’s] factual showing, the potential probative value of the information he
seeks, and the burdens of gathering the requested ‘records or information’ for disclosure.”
(Young, supra, 79 Cal.App.5th at p. 145, citing Pen. Code, § 745, subd. (d).) Here, Defendant
fails to meet his threshold showing, and additional A/hambra factors weigh against disclosure of

all reported homicide data as well.

II. DEFENDANT OFFERS NO PLAUSIBLE JUSTIFICATION FOR THE PRODUCTION OF THE
HOMICIDE DATA

A.Defendant Fails to Provide Specific Facts that a RJA Violation Occurred

Defendant’s bald allegations fail to make “a plausible case, based on specific facts,” that
any of the four enumerated violations of Penal Code section 745, subdivision (a) “could or might
have occurred.” (Young, supra, 79 Cal.App.5th at p. 144.)

In Young, the defendant presented evidence from his preliminary hearing and argued that
racial profiling in a traffic stop led to his arrest for the offense of possession of Ecstasy for sale.
(Young, supra, 79 Cal.App.5th at p. 143.) He also pointed to publicly available statistics showing
that, statewide, black people are more likely to be searched during the course of traffic stops than
other citizens. (/bid.) “Young also pointed to the circumstances of the traffic stop leading to his
arrest, which, according to him, had the hallmarks of racial profiling—a pretextual traffic stop for
an infraction, the use of excessive, unprovoked force, and a search of his entire car.” (/d. at
pp. 146, 162 [providing specific facts].) On this showing, he brought a motion under the RJA
seeking discovery relating to charging decisions in cases he claimed were comparable to his.

(Id. at p. 143.) The appellate court rejected the trial court’s conclusion that the defendant relied
solely on his race as the “logical link” to the alleged charging disparity, noting Young’s specific

allegations concerning the circumstances of his arrest. (/d. at p. 161.) Because the case was a
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matter of first impression, on remand the trial court was directed to determine the form, scope,
and timing of discovery that should be disclosed. (/d. at p. 169.)

While Facebook, Inc. v. Superior Court of San Diego County (2020) 10 Cal.5th 329
(Facebook) did not involve a RJA claim, the Supreme Court’s explanation of the level of proof
required to justify a defendant’s request for discovery is nonetheless instructive. In Facebook, the
defendant subpoenaed the victim’s online Facebook posts based on defense counsel’s assertion
the documents could support a self-defense theory, or alternatively they could impeach the victim.
(Id. at p. 338.) As for each theory offered, the Court “measured the defendant’s stated
justification” for acquiring the sought information against the validity of the proposed legal claim.
(Id. at p. 349.) For instance, to properly assess whether the defendant established plausible
justification for his self-defense theory, “relevant material” included “the testimony and exhibits
introduced at the preliminary hearing call[ing] into question [] defendant’s asserted self-defense
justification.” (Id. at p. 341.) In other words, the Court was not convinced the defendant had a
plausible self-defense theory and it instructed the trial court on remand to examine the
preliminary hearing transcript to fully evaluate “whether a claim of self-defense is sufficiently
viable to warrant the intrusion that would occur” if the subpoena was not quashed. (Id. at p. 349.)

Here—in contrast to the specific circumstances alleging a potential RJA violation identified
in Young and the level of proof required for discovery in Facebook—Defendant generically states
he needs the “unredacted” homicide files spanning a 35-year period because he “has been or will
be subject to disparities in charging and sentencing, based on his race, ethnicity, or national
origin, in violation of the California Racial Justice Act.” (Exh. A [Decl. in Support of Subpoena,
9 6].) Aside from stating that Defendant is charged with murder with personal use of a firearm,
Defendant does not allege any information about his race or ethnicity, how his race or ethnicity
affected the charges in the case, or how the data regarding homicide suspects in the past three-
plus decades across the state of California is relevant to his defense or potential sentence. And

Defendant’s failure to cite any preliminary-hearing testimony regarding any racial disparity
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involved in his case highlights the lack of plausible justification. (Young, supra, 79 Cal.App.5th

at p. 143; Facebook, supra, 10 Cal.5th at p. 341.)

Defendant’s subpoena amounts to impermissible “fishing expedition.” (Facebook, supra,

10 Cal.5th at p. 345, citing Pitchess v. Superior Court (1974) 11 Cal.3d 531, 538.) Because

Defendant fails to provide specific facts showing a RJA violation could or might have occurred,

his request for all reported homicide data should be denied.

B. Victim Names and Suspect Demographics Could Not Be Used to Support a

RJA Claim

Even if Defendant had provided specific facts showing a RJA violation could or might have

occurred, he has not established good cause for all reported homicide data because the

unpublished data has no bearing on a RJA claim. And to the extent that arrestee demographic

data might support a RJA claim, it is publicly available on the OpenlJustice website.

The RJA sets forth four categories of conduct, any of which, if proved by a preponderance

of the evidence, establish a violation of Penal Code section 745, subdivision (a). Violations occur

when:

(1) The judge, an attorney in the case, a law enforcement officer involved in the
case, an expert witness, or juror exhibited bias or animus towards the defendant
because of the defendant’s race, ethnicity, or national origin.

(2) During the defendant’s trial ... the judge, an attorney in the case, a law
enforcement officer involved in the case, an expert witness, or juror, used racially
discriminatory language about the defendant’s race, ethnicity, or national origin, or
otherwise exhibited bias or animus towards the defendant because of the
defendant’s race, ethnicity, or national origin, whether or not purposeful. [...]

(3) The defendant was charged or convicted of a more serious offense than
defendants of other races, ethnicities, or national origins who have engaged in
similar conduct and are similarly situated, and the evidence establishes that the
prosecution more frequently sought or obtained convictions for more serious
offenses against people who share the defendant’s race, ethnicity, or national
origin in the county where the convictions were sought or obtained.

(4)(A) A longer or more severe sentence was imposed on the defendant than was
imposed on other similarly situated individuals convicted of the same offense, and
longer or more severe sentences were more frequently imposed for that offense on
people that share the defendant's race, ethnicity, or national origin than on
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defendants of other races, ethnicities, or national origins in the county where the
sentence was imposed.

(B) A longer or more severe sentence was imposed on the defendant than was
imposed on other similarly situated individuals convicted of the same offense, and
longer or more severe sentences were more frequently imposed for the same
offense on defendants in cases with victims of one race, ethnicity, or national
origin than in cases with victims of other races, ethnicities, or national origins, in
the county where the sentence was imposed.

(Pen. Code, § 745, subd. (a)(1)-(4)).

In Young, the defendant filed a RJA motion seeking data on the People’s charging decisions
and the dispositions of all cases that were prosecuted in the last five years. (Young, supra, 79
Cal.App.5th at pp. 145-146.) But here, Defendant is not requesting information regarding
charging decisions or dispositions. Rather, he is seeking all homicide data reported by LEAs
from 1987 to the present. (Exh. A [Subpoena, p. 1; Decl. in Support of Subpoena, 9 4, 5].) Such
records contain information that is often unreliable and may have no bearing on ultimate charging
decisions made with respect to those cases.

Several factors related to the homicide data at issue in this subpoena reflect how that
information differs in accuracy from the charging information requested in Young. LEAs report
information on homicides in California when the homicide becomes known to law enforcement.
(Lunetta Decl., § 5.) Although LEAs may report demographic characteristics of the homicide
“offender” (including gender, race, and age), the reports are point-in-time. (/bid.) No follow-up
is made by DOJ or reported by LEAs to determine if the “offender,” who is merely a suspect, was
later arrested, charged, or convicted. (/bid.)

The “offender” demographics reported are unreliable and subjective. (Lunetta Decl., §9.)
For example, an eye-witness may tell law enforcement that the suspect is a certain race, and the
LEA reports this as the “offender’s” demographics in its homicide report. (/bid.) However, as
the LEA continues its investigation, it determines the offender is a different race. (/bid.) As
another example, the LEA may review security video footage, but the video is grainy. (/bid.)

The LEA reports the “offender” as one race, but later arrests a person of a different race for the

homicide. (/bid.) For these reasons, homicide suspect reported to DOJ cannot be used to support
13
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a RJA claim because the first-identified suspect was not necessarily ever arrested, charged, or
convicted.

In addition, LEAs only report “offender”” demographics if a potential offender has been
identified when the homicide is initially reported. (Lunetta Decl., § 6.) LEAs leave the “gender,”
“race,” and “age” fields blank when there is no “offender.” (/bid.) LEAs sometime leave these
fields blank even if there is an “offender.” (/bid.) Therefore, this information is not reliable
because it is inaccurate and incomplete. Providing such unreliable information to Defendant’s
expert would lead to an inaccurate opinion or statistics.*

Moreover, Defendant’s request for all reported homicide data is unwarranted because DOJ
already provides arrest data through OpenJustice. Once an arrest is made, LEAs report the arrest
as part of the MACR. (Lunetta Decl., § 10.) DOJ publishes two arrest files on OpenJustice from
information originating from the MACR reporting. (/bid.) The arrest files include demographic
data on persons arrested, aggregated by county and offense level. (/bid.) Although Defendant
does not provide any rationale for requesting statewide data instead of data for Santa Clara
County, or justification for why data dating back to 1987 is needed, he can still obtain and
analyze the requested arrestee demographics through what is publicly available via OpenJustice.

DOJ also publishes an annual Homicide Report that contains information about homicides
in California, including demographic data on victims, persons arrested for homicide, and persons
sentenced to death. (Lunetta Decl., § 11.) The reports also provide information about homicide
clearance rates. (/bid.)

Further, Defendant offers no justification for needing homicide victim names. The names
of homicide victims are completely irrelevant to Defendant’s RJA claim that he has been or will
be subject to disparities in charging or sentencing.

Because Defendant offers no justification or good cause for the production of all reported

homicide data, disclosure is not permitted.

4 To the extent defense counsel wants to merely present California homicide suspect
demographics to the Court, this information is available on the FBI’s website:
https://cde.ucr.cjis.gov/LATEST/webapp/#/pages/explorer/crime/shr.
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III. THE ALHAMBRA FACTORS ALSO WEIGH AGAINST PRODUCTION OF ALL REPORTED
HOMICIDE DATA

As noted above, the Court should quash this subpoena, as Defendant has not established the
threshold justification for needing production of all homicide reported data from 1987 to the
present. But, even if the threshold justification were satisfied, such unfettered disclosure would
implicate the third and fourth 4/hambra factors. Production of the homicide data would violate
the State’s official information privilege (Evid. Code, § 1040) and impinge on the privacy rights
of potentially thousands of individuals, including victims. Moreover, Defendant here has not
acted in a timely manner to seek the requested information after his arraignment. Defendants has
not raised any A/hambra factors that would, on balance, justify disclosure here. Accordingly, the

Court should still quash this subpoena.

A. Production of All Reported Homicide Data Would Violate the Official
Information Privilege

Under the third Alhambra factor, a trial court should assess whether production will violate
confidentiality or privacy rights, or intrude on any protected governmental interest. (Facebook,
supra, 10 Cal.5th at p. 353.) Similarly, Penal Code section 745 provides that “If a statutory
privilege or constitutional privacy right cannot be adequately protected by redaction or a
protective order, the court shall not order the release of the records.” (Pen. Code, § 745,
subd. (d).) Here, production of all reported homicide data would violate the official information
privilege (Evid. Code, § 1040), as well as the privacy rights of individuals.

The official information privilege applies to confidential information maintained by the
government. (Board of Registered Nursing v. Superior Court of Orange County (2021)

59 Cal.App.5th 1011, 1040.) Evidence Code section 1040 provides a privilege to a public entity
to refuse to disclose information acquired in confidence if “[d]isclosure of the information is
against the public interest because there is a necessity for preserving the confidentiality of the

information that outweighs the necessity for disclosure in the interest of justice.” (Evid. Code,
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§ 1040, subds. (a) & (b).) Here, all reported homicide data includes information that is privileged
pursuant to Evidence Code section 1040.

In County of Orange v. Superior Court (2000) 79 Cal.App.4th 759 (County of Orange), the
court held that open homicide investigation files are privileged official information. In that case,
a two-year old was found dead near the child’s parents’ home. (/d. at pp. 761-62.) During the
homicide investigation, the child’s parents were considered possible suspects. (/d. at p. 762.)
The parents then filed a civil action against the county for defamation and other civil rights
violations regarding the sheriff’s department’s investigation. (/bid.) As part of their litigation,
the parents served a request for production on the county: “In effect, they requested the sheriff’s
entire investigation file relating to [the child’s] murder.” (/bid.) The county asserted the official
information privilege and refused to produce the file. (/d. at pp. 762—763.) After the parents
moved to compel, the trial court ordered production subject to a protective order. (/d. at p. 763.)

On appeal, the court explained that “[e]vidence gathered by police as part of an ongoing
criminal investigation is by its nature confidential.” (County of Orange v. Superior Court, supra,
79 Cal.App.4th at p. 764.) Preserving confidentiality is necessary to serve “the powerful public
interest in solving homicides and bring killers to justice.” (/bid.) The court held that the need for
confidentially outweighed the parents’ interest in obtaining the discovery sought. (/d. at p. 767.)

Similarly, Defendant’s subpoena demands the production of privileged information related
to open homicides. As explained above, LEAs report information on homicides in California
when the homicide becomes known to law enforcement. (Lunetta Decl., § 5.) This reporting
contains information gathered by LEAs as part of an ongoing criminal investigation, and is by its
nature confidential. (County of Orange v. Superior Court, supra, 79 Cal.App.4th at p. 764.) No
follow-up is made by DOJ or the reporting LEA to determine if the suspect was later arrested,
charged, or convicted. (Lunetta Decl., § 5.) Thus, DOJ has no way to determine which
homicides are still under investigation. (/bid.) Reporting victim names could identify a suspect
under investigation because there are fields for victim’s relationship to “offender.” (Lunetta

Decl., § 8.) The need for protecting the confidentiality of open homicide investigations far
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outweighs Defendant’s need for victim names and suspect demographics, especially when, as
here, DOJ makes arrestee information (including demographics) available once LEAs report the

arrest.

B. Production of All Reported Homicide Data Would Also Violate the Privacy
Rights of Individuals

Producing all reported homicide data would also violate the privacy rights of third parties.
California accords privacy the constitutional status of an “inalienable right,” and personal
information is entitled to privacy protection. (Hill v. National Collegiate Athletic Assn. (1994) 7
Cal.4th 1, 15-16; Life Technologies Corp. v. Superior Court (2011) 197 Cal.App.4th 640, 652,
disapproved on other grounds by Williams v. Superior Court (2017) 3 Cal.5th 531.) Discovery
that intrudes on the right of privacy is subject to a balancing test. (County of Los Angeles v.
Superior Court (2021) 65 Cal.App.5th 621, 629.)

Here, the disclosure of victim names and suspect demographics would violate the privacy
rights of thousands of individuals. Non-disclosure of victim names is consistent with the policy
of protecting the personal information of victims. (Pen. Code, §§ 841.5 [victim address and
telephone number may not be disclosed], 964 [prosecutors and courts must protect confidential
personal information regarding any witness or victim].) And people who are mere suspects have
a privacy interest as well. While individual privacy rights of thousands of individuals from over
35 years are threatened, Defendant provides no rationale for needing personal identifying
information regarding homicide victims and suspects, rather than the readily available
information on the OpenlJustice Web portal. Accordingly, the third Alhambra factor—privilege
and privacy—weighs against disclosure.

C. The Request Is Untimely

Under the fourth A/hambra factor, the trial court considers “whether the defendant has
acted in a timely manner.” (A/hambra, supra, 205 Cal.App.3d at p. 1134.) In considering the
question of timeliness, trial courts must consider such things as “absolute time, i.e., the months or

days since the prosecution was commenced.” (Id. at p. 1139 [conc. opn., Danielson, J.].) And
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before untimely discovery is ordered, “the moving party should establish a sound justification for
his lateness.” (/d. at p. 1138.) Relevant factors “include the moving party’s prior history of
diligence in pre-trial proceedings, the reasons for the late request, the length of time since the
proceedings began, the present stage of the proceedings, the disruption and the delay reasonably
expected to ensue from the requested discovery and the perceived importance of that discovery.”
(Id. at pp. 1138-1139.)

Here, Defendant was arraigned on January 12, 2023, but he did not serve the subpoena until
August 6, 2023—seven months after arraignment, and less than one month before the trial setting
conference. Despite the lateness of this request, Defendant fails to provide any justification why
his subpoena was not issued earlier. Accordingly, the fourth A/hambra factor weighs against
disclosure.

CONCLUSION

Defendant has failed to establish good cause for the production of all reported homicide

data from 1987 to the present. Accordingly, this Court should grant DOJ’s motion to quash the

subpoena.

Dated: September 13,2023 Respectfully submitted,

ROB BONTA

Attorney General of California
ANTHONY P. O’BRIEN

Supervising Deputy Attorney General
KELSEY KOOK

Deputy Attorney General

Sloal b giins, —

SARAH M. BARNES

Deputy Attorney General
Attorneys for Subpoena Recipient
California Department of Justice
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CR-125/JV-525

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):

SCANNE])
\\JJ| ) | o

Dana Fite, CA Bar #276091
1939 The Alameda
San Jose, California 95126

TELEPHONE NO-: (408) 680-6356 FAX NO. (Optional): (408) 680-2802
E-MAIL ADDRESS (Options): dana@fitelegal.com
ATTORNEY FOR (Name): Defendant Henry Livingston
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA
STREET ADDRESS: 190 West Hedding Street
MAILING ADDRESS: 190 West Hedding Street
CITY AND ZiP CODE: San Jose, California 95110
BRANCH NAME: Hall of Justice (HOJ)

CASE NAME:

People v. Henry Livingston

FOR COURT USE ONLY

ORDER TO ATTEND COURT OR PROVIDE DOCUMENTS: GABEHOVRER,
Subpoena/Subpoena Duces Tecum

C23004861

You must attend court or provide to the court the documents listed below. Follow the orders checked in item 2 below. If you do

not, the judge can fine you, send you to jail, or issue a warrant for your arrest.

1. To: (name or business)
2. You must follow the court order(s) checked below:

a. [_] Attend the hearing.
b. [__] Attend the hearing and bring all items checked in c. below.

[ [::EI Provide a copy of these items to the court (Do not use this form to obtain Juvenile Court records):
(1) _ All materials listed in the attached declaration, paragraph 4, subject to the information and definitions

(2)  provided in paragraph 5.

(3)

[(X] If this box is checked, provide all items listed on the attached sheet labeled "Provide These ltems.”
d. [X7] If someone else is responsible for maintaining the items checked in c. above, that person (the Custodian of Records) must

also attend the hearing.

e. [[X] If this box is checked and you deliver all items listed above to the court within 5 days of service of this order, you do

not have to attend court if you follow the instructions in item 5.

5 [ court Hearing Date: The court hearing will be at (name and address of court):
Date: Sep 21, 2023 Time: 1:30 p.m. 190 West Hedding Street, San Jose, CA 95110
Dept.: 27 Rm.:

court. Ask the person in item 4 after your appearance.

Call the person listed in item 4 below to make sure the hearing date has not changed. If you cannot go to court on this date, you
must get permission from the person in item 4. You may be entitled to witness fees, mileage, or both, in the discretion of the

4. The person who has required you to attend court or provide documents is: FOR COURT USE ONLY
Name: Dana Fite, CA Bar #276091 Phone No.: (408) 680-6356
Address: 1939 The Alameda
Number, Street, Apt. No.
San Jose, California 95126
(City): (State): (Zip):
Date: ﬂ bﬂs Signature ’ W‘Qﬁ
ki \ Name and Title
“I"m ‘-"”"m"m n,'m'““"'"“ ORDER TO ATTEND COURT OR PROVIDE DOCUMENTS: Page 102
CR-126/1V-525 [Rev. July 1, 2007] For Subpoena/Subpoena Duces Tecum

(Criminal and Juvenile)






P

_CR-1 i{guv-s__zs

CASE NAME: - GASE NUMBER: .
People v, Henry Livingston C2300461

5. a: Putallitems checked in item 2¢'and your completed Declaration of Custodian of Recards form in an envelope. (You can ask

the person in item 4 where to get this form.) Attach a copy of page 1 of this order to the envelope:
b. Putthe envelope inside another envelope. Then, attach a copy of page 1 of this form fo the outer erivéldpe or write this
information on the outer envelope:

(1) Case name
(2) Case number
{3) Yourname
(4) Hearing date, time, and departmenit
¢. Seal and mail the envelope to the Court Clerk at the address listed in[X ] In item 3 or[_] the court address in the caption on
page 1. You must mail these dacuments to the court within five days of service ¢f this order:

d: If you &re the Custodian of Records; you must also mail the person in item 4 a copy of your.completed Declaration of Custadian
of Records..Do not include a copy of the documments,

— The server fills out the section below. ___
Proof of Service of Form CR-125/JV-525

1. | personally served a copy of this subpoena on:
Date: ) Time: o ] am [] pm
Name of the person served: ' , . .
At this address: ' . . .
After | served this person, | mailed or delivered a copy of this Proof of Sérvice to the person in item 4 on (dafe):
Mailed from (city):

2. lreceived this ofder for serviceon (date): ] and.was not able to serve (name of person)
after (number of attempts) attempts because:

. ] The person Is not known at this address. o

'] The person frioved and the forwardifig address s not known.

. ] Theré is no such address. '

o on

d. [] The addressis in a different county. |
6. [_] Iwas notable to serve by the hearing date.
f. [_] Other (explain):
3. Servet's name: e Phone ne:
4. The sefvér (check one) ’
a [ J]isa registered process server. d. [ works for a registared process sérver.
b. [ ] isnota registered process server, e. [_] is exémpt from registration under Business and Professional Code
¢. [ isasheriff, marshal, or constable. . section 22350(b).

5. Server's address:

If server isa-reglstered process server:
County of registration: _ . Registration ho.: . -

| declare under penalty of perjury under the [dws of the Stéte of California that | am at least 18 years old and riot involved in this case

and the information above is true and. correct.

Date:

4

)

" TYPE OR PRINTNAME OF SERVER —— SIGNATURE OF SERVER

‘CR280v-525 . Joly 1, 20071 'ORDER TO ATTEND COURT OR PROVIDE. DOCUMENTS: T
- Subpoena/Subpoena Duces Tecum
{Criminal and Juvenlle)
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f)aﬁa,Fite, CA Bar #276091
1939 The Alameda

San Jose, California 95126
(408) 680-6356
dana@fitelegal.com

Attoiney foF Defendant Livingston

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
PEOPLE OF THE STATE OF CALIFORNIA, Case No.:  C2300461
| Plaintiff DECLARATION IN SUPPORT OF
v. SUBPOENA DUCES TECUM
HENRY LIVINGSTON, [ Attoriéy General |
Defendant. Date: September 21, 2023

Time: 1:30 p.m.
Dept.: 27

I, Dana Fite, declare the following to be true and correct:

1. I am an attorney licensed to practice law in the Staté of Califorriia. I have béen appointed by the
Court to feprésent defendant Henfy Livingston for all purposés in the above captioriéd matter.
2. Eachand every statement herein is true to the best of my knowledge and belief, and is based on |

my own review of documentation or the credible asseitiofis-of individuals'who have personal

khowledge of the facts of this matter.

3. Mr. Livingston has been charged by information with murder (Pen. Codé, § 187, subd. (a)),

accompanied by an allegation that Mr. Livingston “personally and intentionally discharged a
firearm™, causing death (Pen. Code, § 12022.53, subid. (d)). He has entered a plea of not guilty |

and the matter is pending trial.
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4. Based on information available to me and consultation with an expert, | have reason to believe
that the custodian of records for the California Department of Justice (“D0J”), Office of the
Attorney General, Open Justice Initiative, has in their possession or control the following

materials:

A complete and unredacted version of all three “Homicide” data files from the Open
Justice Data Portal, including the “Actuals”, “Justifiable”, and “Manslaughter”
files, with all data from 1987 through 2023.

3 The following information and definitions should aid the DOJ in understanding the description

above and complying with the subpoena:

The Open Justice Data Portal (https://openjustice.doj.ca.gov/data) contains a “Homicide”

data file, in three parts — “Actuals”, “Justifiable”, and “Manslaughter”. According to the
accompanying documentation: “The Department of Justice (DOJ) Criminal Justice
Statistics Center (CJSC) collects information on Homicides reported in California by
various law enforcement entities (LEA) as part of the reporting requirements for the
Federal Uniform Crime Reporting (UCR) Program. These data provide detailed
information about the circumstances of each homicide in addition to personal

characteristics of the victim.”

UCR standards require collection of specific data for both victims and offenders,
including age, sex/gender, race, ethnicity, and national origin. This information is
collected by CJSC, but the public version of the Homicide data files does not contain
these fields. There may also be other fields which have been omitted from the public

release.

By specifying a “complete and unredacted version”, the subpoena calls for the complete
data files kept by the DOJ, whether within CISC or another division of the agency, with
all missing data fields included in full. and all other files/data linked to the data. The data

should be provided in present digital form — in other words, the custodian should not print

the files to pdfs or save them in any other non-delimited format.
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6. Based on information provided to me by an expert, I have reason to believe that Mr. Livingston

has been or will be subject to disparities in charging and sentencing, based on his race, ethnicity,

or national origin, in violation of the California Racial Justice Act (“RJA™). (Pen. Code, § 745,

subd. (a)(3) & (4).) The materials described above are necessary for my presentation of a motion

pursuant to the RJA. (Pen. Code, § 745, subd. (b).

) Accordingly, without these materials, Mr.

Livingston will be deprived of due process and constitutionally adequate representation.

N
Executed under penalty of perjury this (ﬂ day of August, 2023, in Morgan Hill, California:

By:

Dana Fitt—"  \ 276091

~ Arttorney for Defendant Livingsion

DECLARATION IN SUPPORT OF SUBPOENA DUCES TECUM —— Page 3

1939 The Alameda

San Jose, California 95126
(408) 680-6356
dana@fitelegal.com
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From:

Subject: FW: Upcoming CNOA Training
Date: Friday, May 26, 2023 12:22:45 PM

Attachments: Changes in Gang Laws 2023.pdf

rrom: I

Sent: Friday, May 26, 2023 10:42 AM

o |

Subject: Upcoming CNOA Training

Good morning,

We are co-hosting a training with CNOA that is scheduled for Monday, June 19. Itis an all day
training that covers changes in gang law and invoking privilege under EC 1040-1042. It should

qualify for 6 hours of MCLE credit (3 general and 3 ethics) and | believe may qualify for POST credit
too. | have attached the flyer in case you feel there are members of your teams that would benefit.

Thanks,



California Narcotic Officers’ Association, Region VIl & CVC HIDTA
present:

Changes in California Gang Laws
AN / &
4 Invoking “the Privilege” per EC 1040-42

Monday, June 19, 2023 - 8:00 a.m. to 5:00 p.m. PDT (registration begins at 7:30)
Fresno Police Department Training Center, 6375 W. Central, Fresno, CA 93706

Course Description:

This course will cover recent changes in Gang laws in the State of California and will provide an in-depth
explanation of how to successfully claim the Evidence Code section 1040-41 “privileges” in court per the
procedure in EC 1042. AB 333 will be discussed, as will the newly enacted Racial Justice Act and the
restrictions placed on the use of rap lyrics with a look at the impact these changes will have on gang cases. The
course will discuss “claiming the privilege” in the context of “wall stops” and other high-pressure situations
implicating gangs, narcotics, and other assignments likely to deal with confidential informants, to ethically and
legally maintain confidential information without running afoul of the 1963 U.S. Supreme Court case of Brady
v. Maryland and avoid being placed on “the Brady list.”

Instructors:

San Joaquin County Deputy District Attorney Cindy De Silva has been a prosecutor for 22 years. She
teaches prosecutors and officers regularly on “Brady” law, “Hobbs” warrants, and keeping confidential
information privileged per Evidence Code sections 1040-42. She received the CNOA statewide “Prosecutor of
the Year” award in 2022 and the CDAA statewide “Instructor of the Year” award in 2016, and has testified
several times before the California Assembly’s Public Safety Committee on proposed new laws, all while
maintaining a busy case load as a Major Narcotics prosecutor.

Los Angeles County Deputy District Attorney Maria Ghobadi has been a prosecutor for 14 years and has
practiced in multiple jurisdictions, including the Central Valley. She is currently assigned to Los Angeles
County’s Gang Homicide Unit (formerly known as the Hardcore Gang Division), and has extensive experience
trying cases before juries. She has prosecuted numerous gang homicides and has conducted trainings for several
law enforcement agencies, including the Los Angeles County Sheriff’s Department and the Los Angeles Police
Department. She also instructs for HIDTA and CNOA.

This class is co-sponsored with the Fresno County District Attorney’s Office courtesy of
District Attorney Lisa Smittcamp and is eligible for 6 hours of MCLE, including 3 hours of
General MCLE and 3 hours of Ethics MCLE.

Registration:
e Register: www.cnoaregionaltraining.org
e Questions/Payment arrangements: cnoaregion7@gmail.com
e Cost: $40 CNOA members/$60 non-members/Free with CNOA Class Certificate
e Limited seats available - Payment in advance required for registration confirmation (all registrants will
be placed on waiting list until payment is made). Email cnoaregion7@gmail.com to pay in advance via
credit card or to make arrangements for agency check. Venmo: CNOAregion-7




http://www.cnoaregionaltraining.org/

mailto:cnoaregion7@gmail.com

mailto:cnoaregion7@gmail.com
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Deputy Attorney General | Government Law Section
2550 Mariposa Mall Ste 5090| Fresno, CA 93720
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confidential and/or legally privileged information. It is solely for the use of the intended
recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate
applicable laws including the Electronic Communications Privacy Act. If you are not the
intended recipient, please contact the sender and destroy all copies of the communication.
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ROB BONTA
Attorney General of California
ANTHONY P. O’BRIEN
Supervising Deputy Attorney General
KELSEY KOOK
Deputy Attorney General
SARAH M. BARNES (SBN 235587)
Deputy Attorney General
300 South Spring Street, Suite 1702
Los Angeles, CA 90013-1230
Telephone: (213) 269-6489
Fax: (916) 731-2125
E-mail: Sarah.Barnes@doj.ca.gov
Attorneys for Subpoena Recipient
California Department of Justice

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
HALL OF JUSTICE

PEOPLE OF THE STATE OF Case No. C2300461
CALIFORNIA,

Plaintiff,
NOTICE OF MOTION AND MOTION
V. TO QUASH SUBPOENA DUCES
TECUM; SUPPORTING
MEMORANDUM OF POINTS AND

HENRY LIVINGSTON, AUTHORITIES
Defendant. | Date: September 28, 2023
Time: 1:30 p.m.
Dept: 27
Judge: Hon. Shella Deen

TO THE HONORABLE COURT AND ALL PARTIES IN THE ABOVE
ENTITLED CASE AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT on September 28, 2023, at 1:30 p.m., or as soon thereafter
as the matter may be heard, in Department 27 of the Santa Clara County Superior Court Hall of
Justice, located at 190 West Hedding Street, San Jose, California, counsel for the California
Department of Justice (“DOJ”) will move to quash the subpoena duces tecum issued by

Defendant Henry Livingston (“Defendant”) requesting “[a] complete and unredacted version of
1
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all three ‘Homicide’ data files from the Open Justice Data Portal, including the ‘Actuals’,
‘Justifiable’, and ‘Manslaughter’ files, with all data from 1987 through 2023.”

This motion is based on the notice and motion, the accompanying memorandum of points
and authorities, the supporting declaration, the pleadings, records, and files in this action, and any
further evidence and argument presented at the hearing.

This motion is based on the grounds that Defendant has failed to establish good cause
necessary for disclosure of the requested data. First, Defendant’s generic allegations do not make
a plausible case, based on specific facts, that a California Racial Justice Act (“RJA;” Pen. Code,

§ 745) violation could or might have occurred. Second, even if Defendant had plausibly alleged a
RJA claim, homicide victim names and suspect demographics are entirely irrelevant to
Defendant’s RJA motion, and arrestee demographics are publicly available. For these reasons,

DOJ requests that the Court quash this subpoena against DOJ.

Dated: September 13,2023 Respectfully submitted,

ROB BONTA

Attorney General of California
ANTHONY P. O’BRIEN

Supervising Deputy Attorney General
KELSEY KOOK

Deputy Attorney General

fioaidbgeins, —

SARAH M. BARNES

Deputy Attorney General
Attorneys for Subpoena Recipient
California Department of Justice
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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Defendant Henry Livingston is awaiting trial for murder (Pen. Code, § 187, subd. (a)), and
“personally and intentionally discharged a firearm,” causing death. (Pen. Code, §§ 187, subd. (a),
12022.53, subd. (d).) (Exh. A [Decl. in Support of Subpoena, § 3].) Defendant’s counsel recently
issued a subpoena to DOJ requesting “unredacted” versions of the three homicide files published

on DOJ’s OpenJustice website (https://openjustice.doj.ca.gov/), containing all data reported from

1987 to the present. (/d. [Subpoena, p. 1; Decl. in Support of Subpoena, 4 4].)

Defendant has failed to establish good cause to receive all homicide data reported by law
enforcement agencies from 1987 to the present. Defendant’s generic allegations do not make a
plausible case, based on specific facts, that a California Racial Justice Act (“RJA;” Pen. Code,

§ 745) violation could or might have occurred. Second, even if Defendant had plausibly alleged
an RJA violation (which he has not), homicide victim names and suspect demographics are
entirely irrelevant to Defendant’s RJA motion, and arrestee demographics are publicly available.

Accordingly, the subpoena should be quashed.!

STATEMENT OF FACTS

I. DOJ’S OPENJUSTICE WEB PORTAL

In 2015, the Attorney General announced the launch of OpenJustice, a criminal justice Web
portal that features DOJ reports and publications, and an open data portal that publishes raw data.

(Attorney General Press Release, Sept. 2, 2015 [https://oag.ca.gov/news/press-releases/attorney-

general-kamala-d-harris-launches-first-its-kind-criminal-justice-open]; OpenJustice

[https://openjustice.doj.ca.gov/].) Building on the Attorney General’s historic open data

initiative, the OpenlJustice Data Act of 2016 (Stats. 2016, ch. 418 (AB 2524)) modernized annual
crime reports published by the California Department of Justice (DOJ) into digital datasets, which

are published on the Attorney General’s OpenJustice portal. (Attorney General Press Release,

! Defense counsel calendared the hearing on the motion to quash for September 28, 2023.
On August 31, 2023, the Court granted Deputy Attorney General Kook permission to appear
remotely at the hearing.
6
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Sept. 21, 2016 [https://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-issues-

statement-governor-signing-open-justice].)

Statistical information on crimes in California is reported by various law enforcement
agencies (“LEAs”) to DOJ. (Declaration of Alyson Lunetta [“Lunetta Decl.”’], §4.) DOJ then
reports the information to the Federal Bureau of Investigation (FBI) as part of California’s
reporting requirements for the FBI’s Uniform Crime Reporting (UCR) Program. (/bid.)

LEAs report information on homicides in California when the homicide becomes known to
law enforcement. (Lunetta Decl., §5.) Although LEAs may report demographic characteristics
of the homicide “offender” (including gender, race, and age), the reports are point-in-time. (/bid.)
No follow-up is made by DOJ or reported by LEAs to determine if the “offender,” who is merely
a suspect, was later arrested, charged, or convicted. (/bid.) Thus, DOJ has no way to determine
which homicides are still under investigation. (/bid.)

DOJ publishes three homicide files based on the LEA’s reporting on OpenJustice. (Lunetta
Decl., § 7.) The homicide files provide detailed information about the circumstances of each
homicide in addition to personal characteristics of the victim. (/bid.) However, DOJ does not
include victim names or “offender” demographics in the three publicly available homicide files.
(1d.,998,9.)

In contrast, once an arrest is made, LEAs report the arrest as part of the Monthly Arrest and
Citation Register (MACR). (Lunetta Decl., § 10.) DOIJ publishes two arrest files from
information originating from the MACR reporting. (/bid.) The arrest files include demographic
data (including gender, race, and age) of persons arrested, aggregated by county and offense
level. (Ibid.)

DOJ also publishes an annual Homicide Report that contains information about homicides
in California, including demographic data on victims, persons arrested for homicide, and persons
sentenced to death. (Lunetta Decl., § 11.) The reports also provide information about homicide

clearance rates. (/bid.)

1
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II. DEFENDANT’S SUBPOENA ON DOJ

On August 6, 2023, Defendant issued a subpoena duces tecum requesting:

A complete and unredacted version of all three “Homicide” data files from the
Open Justice Data Portal, including the “Actuals”, “Justifiable”, and
“Manslaughter” files, with all data from 1987 through 2023.

(Exh. A [Subpoena, p. 1; Decl. in Support of Subpoena, § 4].) This would include victim names
and suspect demographics. (Lunetta Decl., 9 8, 9.) Defendant, who is charged with murder,
argues that he “has been or will be subject to disparities in charging and sentencing, based on his
race, ethnicity, or national origin” in violation of the RJA. (Exh. A [Decl. in Support of
Subpoena, q 6].) He argues the requested data will be used to support a motion pursuant to Penal

Code section 745, subdivision (b). (/bid.)

ARGUMENT

1. DEFENDANT MUST ESTABLISH GOOD CAUSE TO RECEIVE RECORDS THAT MAY
SUPPORT A RJA CLAIM

A. Defendant Must Make a Threshold Showing that a RJA Violation May
Have Occurred Before the Court Can Order Production of the Records
Identified in the Subpoena

At minimum, Defendant needs to provide good cause justifying disclosure of homicide files
in support of his RJA motion. The RJA provides that a defendant may file a motion requesting
disclosure to the defense of all evidence relevant to a potential violation of the RJA in the

possession or control of the State:?

A motion filed under this section shall describe the type of records or information the
defendant seeks. Upon a showing of good cause, the court shall order the records to
be released. Upon a showing of good cause, and in order to protect a privacy right or
privilege, the court may permit the prosecution to redact information prior to
disclosure or may subject disclosure to a protective order. If a statutory privilege or
constitutional privacy right cannot be adequately protected by redaction or a
protective order, the court shall not order the release of the records.

(Pen. Code, § 745, subd. (d).)

2 “State” includes the Attorney General, a district attorney, or a city prosecutor. (Pen.
Code, § 745, subd. (h)(5).)
8
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“The legislative history shows that the involvement of the court as a gatekeeper under
section 745, subdivision (d), is a significant aspect of the procedural scheme.” (Young v. Superior
Court of Solano County (2022) 79 Cal.App.5th 138, 157 (Young).) In the original draft,
“discovery” could be originated in the mode of civil discovery, simply by “written request.”
(Assem. Bill 2542 (2019-2020 Reg. Sess.) § 3.5, as amended in the Senate, July 1, 2020.) By
later amendment, however, the term “discovery” was replaced with the term “disclosure” (Assem.
Bill 2542, as amended in the Senate, Aug. 25, 2020) under a regime where “disclosure” must be
sought by motion (Assem. Bill 2542, as amended in the Senate, Aug. 20, 2020).

“[T]he Legislature’s choice to permit discovery only upon leave of court, rather than though
self-executing party-initiated discovery, is particularly important” when it comes to analyzing
whether the defendant has established good cause. (Young, supra, 79 Cal.App.5th at pp. 167—
168.) When a defendant seeks information to support a RJA motion, they must first make “a
plausible case, based on specific facts, that any of the four enumerated violations of [Penal Code]

section 745, subdivision (a) could or might have occurred.” (Id. at p. 144.)*

B. If the Defendant Meets the Threshold Showing, the Court Must Consider
the Alhambra Factors to Determine if Defendant Has Established Good
Cause to Obtain Discovery

If this threshold showing is met, the court must then consider and balance six factors to
determine whether the defendant has established good cause to obtain discovery of the requested
records. (Young, supra, 79 Cal.App.5th at pp. 144-145.) Those factors—deemed the “Alhambra
factors”—include: “(1) whether the material requested is adequately described, (2) whether the
requested material is reasonably available to the governmental entity from which it is sought (and
not readily available to the defendant from other sources), (3) whether production of the records
containing the requested information would violate (i) third party confidentiality or privacy rights
or (i1) any protected governmental interest, (4) whether the defendant has acted in a timely
manner, (5) whether the time required to produce the requested information will necessitate an

unreasonable delay of defendant’s trial, [and] (6) whether the production of the records

3 Please see pages 12-13, infra, for a listing of the enumerated violations of Penal Code
section 745, subdivision (a).
9
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containing the requested information would place an unreasonable burden on the governmental
entity involved|[.]” (/bid., citing City of Alhambra v. Superior Court (1988) 205 Cal.App.3d
1118, 1134.)

“Described broadly, the court’s task [is] to engage in a discretionary weighing of the
strength of [the defendant’s] factual showing, the potential probative value of the information he
seeks, and the burdens of gathering the requested ‘records or information’ for disclosure.”
(Young, supra, 79 Cal.App.5th at p. 145, citing Pen. Code, § 745, subd. (d).) Here, Defendant
fails to meet his threshold showing, and additional A/hambra factors weigh against disclosure of

all reported homicide data as well.

II. DEFENDANT OFFERS NO PLAUSIBLE JUSTIFICATION FOR THE PRODUCTION OF THE
HOMICIDE DATA

A.Defendant Fails to Provide Specific Facts that a RJA Violation Occurred

Defendant’s bald allegations fail to make “a plausible case, based on specific facts,” that
any of the four enumerated violations of Penal Code section 745, subdivision (a) “could or might
have occurred.” (Young, supra, 79 Cal.App.5th at p. 144.)

In Young, the defendant presented evidence from his preliminary hearing and argued that
racial profiling in a traffic stop led to his arrest for the offense of possession of Ecstasy for sale.
(Young, supra, 79 Cal.App.5th at p. 143.) He also pointed to publicly available statistics showing
that, statewide, black people are more likely to be searched during the course of traffic stops than
other citizens. (/bid.) “Young also pointed to the circumstances of the traffic stop leading to his
arrest, which, according to him, had the hallmarks of racial profiling—a pretextual traffic stop for
an infraction, the use of excessive, unprovoked force, and a search of his entire car.” (/d. at
pp. 146, 162 [providing specific facts].) On this showing, he brought a motion under the RJA
seeking discovery relating to charging decisions in cases he claimed were comparable to his.

(Id. at p. 143.) The appellate court rejected the trial court’s conclusion that the defendant relied
solely on his race as the “logical link” to the alleged charging disparity, noting Young’s specific

allegations concerning the circumstances of his arrest. (/d. at p. 161.) Because the case was a

10

Notice of Motion and Motion to Quash Subpoena Duces Tecum,;
Supporting Memorandum of Points and Authorities (C2300461)






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

matter of first impression, on remand the trial court was directed to determine the form, scope,
and timing of discovery that should be disclosed. (/d. at p. 169.)

While Facebook, Inc. v. Superior Court of San Diego County (2020) 10 Cal.5th 329
(Facebook) did not involve a RJA claim, the Supreme Court’s explanation of the level of proof
required to justify a defendant’s request for discovery is nonetheless instructive. In Facebook, the
defendant subpoenaed the victim’s online Facebook posts based on defense counsel’s assertion
the documents could support a self-defense theory, or alternatively they could impeach the victim.
(Id. at p. 338.) As for each theory offered, the Court “measured the defendant’s stated
justification” for acquiring the sought information against the validity of the proposed legal claim.
(Id. at p. 349.) For instance, to properly assess whether the defendant established plausible
justification for his self-defense theory, “relevant material” included “the testimony and exhibits
introduced at the preliminary hearing call[ing] into question [] defendant’s asserted self-defense
justification.” (Id. at p. 341.) In other words, the Court was not convinced the defendant had a
plausible self-defense theory and it instructed the trial court on remand to examine the
preliminary hearing transcript to fully evaluate “whether a claim of self-defense is sufficiently
viable to warrant the intrusion that would occur” if the subpoena was not quashed. (Id. at p. 349.)

Here—in contrast to the specific circumstances alleging a potential RJA violation identified
in Young and the level of proof required for discovery in Facebook—Defendant generically states
he needs the “unredacted” homicide files spanning a 35-year period because he “has been or will
be subject to disparities in charging and sentencing, based on his race, ethnicity, or national
origin, in violation of the California Racial Justice Act.” (Exh. A [Decl. in Support of Subpoena,
9 6].) Aside from stating that Defendant is charged with murder with personal use of a firearm,
Defendant does not allege any information about his race or ethnicity, how his race or ethnicity
affected the charges in the case, or how the data regarding homicide suspects in the past three-
plus decades across the state of California is relevant to his defense or potential sentence. And

Defendant’s failure to cite any preliminary-hearing testimony regarding any racial disparity
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involved in his case highlights the lack of plausible justification. (Young, supra, 79 Cal.App.5th

at p. 143; Facebook, supra, 10 Cal.5th at p. 341.)

Defendant’s subpoena amounts to impermissible “fishing expedition.” (Facebook, supra,

10 Cal.5th at p. 345, citing Pitchess v. Superior Court (1974) 11 Cal.3d 531, 538.) Because

Defendant fails to provide specific facts showing a RJA violation could or might have occurred,

his request for all reported homicide data should be denied.

B. Victim Names and Suspect Demographics Could Not Be Used to Support a

RJA Claim

Even if Defendant had provided specific facts showing a RJA violation could or might have

occurred, he has not established good cause for all reported homicide data because the

unpublished data has no bearing on a RJA claim. And to the extent that arrestee demographic

data might support a RJA claim, it is publicly available on the OpenlJustice website.

The RJA sets forth four categories of conduct, any of which, if proved by a preponderance

of the evidence, establish a violation of Penal Code section 745, subdivision (a). Violations occur

when:

(1) The judge, an attorney in the case, a law enforcement officer involved in the
case, an expert witness, or juror exhibited bias or animus towards the defendant
because of the defendant’s race, ethnicity, or national origin.

(2) During the defendant’s trial ... the judge, an attorney in the case, a law
enforcement officer involved in the case, an expert witness, or juror, used racially
discriminatory language about the defendant’s race, ethnicity, or national origin, or
otherwise exhibited bias or animus towards the defendant because of the
defendant’s race, ethnicity, or national origin, whether or not purposeful. [...]

(3) The defendant was charged or convicted of a more serious offense than
defendants of other races, ethnicities, or national origins who have engaged in
similar conduct and are similarly situated, and the evidence establishes that the
prosecution more frequently sought or obtained convictions for more serious
offenses against people who share the defendant’s race, ethnicity, or national
origin in the county where the convictions were sought or obtained.

(4)(A) A longer or more severe sentence was imposed on the defendant than was
imposed on other similarly situated individuals convicted of the same offense, and
longer or more severe sentences were more frequently imposed for that offense on
people that share the defendant's race, ethnicity, or national origin than on
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defendants of other races, ethnicities, or national origins in the county where the
sentence was imposed.

(B) A longer or more severe sentence was imposed on the defendant than was
imposed on other similarly situated individuals convicted of the same offense, and
longer or more severe sentences were more frequently imposed for the same
offense on defendants in cases with victims of one race, ethnicity, or national
origin than in cases with victims of other races, ethnicities, or national origins, in
the county where the sentence was imposed.

(Pen. Code, § 745, subd. (a)(1)-(4)).

In Young, the defendant filed a RJA motion seeking data on the People’s charging decisions
and the dispositions of all cases that were prosecuted in the last five years. (Young, supra, 79
Cal.App.5th at pp. 145-146.) But here, Defendant is not requesting information regarding
charging decisions or dispositions. Rather, he is seeking all homicide data reported by LEAs
from 1987 to the present. (Exh. A [Subpoena, p. 1; Decl. in Support of Subpoena, 9 4, 5].) Such
records contain information that is often unreliable and may have no bearing on ultimate charging
decisions made with respect to those cases.

Several factors related to the homicide data at issue in this subpoena reflect how that
information differs in accuracy from the charging information requested in Young. LEAs report
information on homicides in California when the homicide becomes known to law enforcement.
(Lunetta Decl., § 5.) Although LEAs may report demographic characteristics of the homicide
“offender” (including gender, race, and age), the reports are point-in-time. (/bid.) No follow-up
is made by DOJ or reported by LEAs to determine if the “offender,” who is merely a suspect, was
later arrested, charged, or convicted. (/bid.)

The “offender” demographics reported are unreliable and subjective. (Lunetta Decl., §9.)
For example, an eye-witness may tell law enforcement that the suspect is a certain race, and the
LEA reports this as the “offender’s” demographics in its homicide report. (/bid.) However, as
the LEA continues its investigation, it determines the offender is a different race. (/bid.) As
another example, the LEA may review security video footage, but the video is grainy. (/bid.)

The LEA reports the “offender” as one race, but later arrests a person of a different race for the

homicide. (/bid.) For these reasons, homicide suspect reported to DOJ cannot be used to support
13
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a RJA claim because the first-identified suspect was not necessarily ever arrested, charged, or
convicted.

In addition, LEAs only report “offender”” demographics if a potential offender has been
identified when the homicide is initially reported. (Lunetta Decl., § 6.) LEAs leave the “gender,”
“race,” and “age” fields blank when there is no “offender.” (/bid.) LEAs sometime leave these
fields blank even if there is an “offender.” (/bid.) Therefore, this information is not reliable
because it is inaccurate and incomplete. Providing such unreliable information to Defendant’s
expert would lead to an inaccurate opinion or statistics.*

Moreover, Defendant’s request for all reported homicide data is unwarranted because DOJ
already provides arrest data through OpenJustice. Once an arrest is made, LEAs report the arrest
as part of the MACR. (Lunetta Decl., § 10.) DOJ publishes two arrest files on OpenJustice from
information originating from the MACR reporting. (/bid.) The arrest files include demographic
data on persons arrested, aggregated by county and offense level. (/bid.) Although Defendant
does not provide any rationale for requesting statewide data instead of data for Santa Clara
County, or justification for why data dating back to 1987 is needed, he can still obtain and
analyze the requested arrestee demographics through what is publicly available via OpenJustice.

DOJ also publishes an annual Homicide Report that contains information about homicides
in California, including demographic data on victims, persons arrested for homicide, and persons
sentenced to death. (Lunetta Decl., § 11.) The reports also provide information about homicide
clearance rates. (/bid.)

Further, Defendant offers no justification for needing homicide victim names. The names
of homicide victims are completely irrelevant to Defendant’s RJA claim that he has been or will
be subject to disparities in charging or sentencing.

Because Defendant offers no justification or good cause for the production of all reported

homicide data, disclosure is not permitted.

4 To the extent defense counsel wants to merely present California homicide suspect
demographics to the Court, this information is available on the FBI’s website:
https://cde.ucr.cjis.gov/LATEST/webapp/#/pages/explorer/crime/shr.
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III. THE ALHAMBRA FACTORS ALSO WEIGH AGAINST PRODUCTION OF ALL REPORTED
HOMICIDE DATA

As noted above, the Court should quash this subpoena, as Defendant has not established the
threshold justification for needing production of all homicide reported data from 1987 to the
present. But, even if the threshold justification were satisfied, such unfettered disclosure would
implicate the third and fourth 4/hambra factors. Production of the homicide data would violate
the State’s official information privilege (Evid. Code, § 1040) and impinge on the privacy rights
of potentially thousands of individuals, including victims. Moreover, Defendant here has not
acted in a timely manner to seek the requested information after his arraignment. Defendants has
not raised any A/hambra factors that would, on balance, justify disclosure here. Accordingly, the

Court should still quash this subpoena.

A. Production of All Reported Homicide Data Would Violate the Official
Information Privilege

Under the third Alhambra factor, a trial court should assess whether production will violate
confidentiality or privacy rights, or intrude on any protected governmental interest. (Facebook,
supra, 10 Cal.5th at p. 353.) Similarly, Penal Code section 745 provides that “If a statutory
privilege or constitutional privacy right cannot be adequately protected by redaction or a
protective order, the court shall not order the release of the records.” (Pen. Code, § 745,
subd. (d).) Here, production of all reported homicide data would violate the official information
privilege (Evid. Code, § 1040), as well as the privacy rights of individuals.

The official information privilege applies to confidential information maintained by the
government. (Board of Registered Nursing v. Superior Court of Orange County (2021)

59 Cal.App.5th 1011, 1040.) Evidence Code section 1040 provides a privilege to a public entity
to refuse to disclose information acquired in confidence if “[d]isclosure of the information is
against the public interest because there is a necessity for preserving the confidentiality of the

information that outweighs the necessity for disclosure in the interest of justice.” (Evid. Code,
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§ 1040, subds. (a) & (b).) Here, all reported homicide data includes information that is privileged
pursuant to Evidence Code section 1040.

In County of Orange v. Superior Court (2000) 79 Cal.App.4th 759 (County of Orange), the
court held that open homicide investigation files are privileged official information. In that case,
a two-year old was found dead near the child’s parents’ home. (/d. at pp. 761-62.) During the
homicide investigation, the child’s parents were considered possible suspects. (/d. at p. 762.)
The parents then filed a civil action against the county for defamation and other civil rights
violations regarding the sheriff’s department’s investigation. (/bid.) As part of their litigation,
the parents served a request for production on the county: “In effect, they requested the sheriff’s
entire investigation file relating to [the child’s] murder.” (/bid.) The county asserted the official
information privilege and refused to produce the file. (/d. at pp. 762—763.) After the parents
moved to compel, the trial court ordered production subject to a protective order. (/d. at p. 763.)

On appeal, the court explained that “[e]vidence gathered by police as part of an ongoing
criminal investigation is by its nature confidential.” (County of Orange v. Superior Court, supra,
79 Cal.App.4th at p. 764.) Preserving confidentiality is necessary to serve “the powerful public
interest in solving homicides and bring killers to justice.” (/bid.) The court held that the need for
confidentially outweighed the parents’ interest in obtaining the discovery sought. (/d. at p. 767.)

Similarly, Defendant’s subpoena demands the production of privileged information related
to open homicides. As explained above, LEAs report information on homicides in California
when the homicide becomes known to law enforcement. (Lunetta Decl., § 5.) This reporting
contains information gathered by LEAs as part of an ongoing criminal investigation, and is by its
nature confidential. (County of Orange v. Superior Court, supra, 79 Cal.App.4th at p. 764.) No
follow-up is made by DOJ or the reporting LEA to determine if the suspect was later arrested,
charged, or convicted. (Lunetta Decl., § 5.) Thus, DOJ has no way to determine which
homicides are still under investigation. (/bid.) Reporting victim names could identify a suspect
under investigation because there are fields for victim’s relationship to “offender.” (Lunetta

Decl., § 8.) The need for protecting the confidentiality of open homicide investigations far
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outweighs Defendant’s need for victim names and suspect demographics, especially when, as
here, DOJ makes arrestee information (including demographics) available once LEAs report the

arrest.

B. Production of All Reported Homicide Data Would Also Violate the Privacy
Rights of Individuals

Producing all reported homicide data would also violate the privacy rights of third parties.
California accords privacy the constitutional status of an “inalienable right,” and personal
information is entitled to privacy protection. (Hill v. National Collegiate Athletic Assn. (1994) 7
Cal.4th 1, 15-16; Life Technologies Corp. v. Superior Court (2011) 197 Cal.App.4th 640, 652,
disapproved on other grounds by Williams v. Superior Court (2017) 3 Cal.5th 531.) Discovery
that intrudes on the right of privacy is subject to a balancing test. (County of Los Angeles v.
Superior Court (2021) 65 Cal.App.5th 621, 629.)

Here, the disclosure of victim names and suspect demographics would violate the privacy
rights of thousands of individuals. Non-disclosure of victim names is consistent with the policy
of protecting the personal information of victims. (Pen. Code, §§ 841.5 [victim address and
telephone number may not be disclosed], 964 [prosecutors and courts must protect confidential
personal information regarding any witness or victim].) And people who are mere suspects have
a privacy interest as well. While individual privacy rights of thousands of individuals from over
35 years are threatened, Defendant provides no rationale for needing personal identifying
information regarding homicide victims and suspects, rather than the readily available
information on the OpenlJustice Web portal. Accordingly, the third Alhambra factor—privilege
and privacy—weighs against disclosure.

C. The Request Is Untimely

Under the fourth A/hambra factor, the trial court considers “whether the defendant has
acted in a timely manner.” (A/hambra, supra, 205 Cal.App.3d at p. 1134.) In considering the
question of timeliness, trial courts must consider such things as “absolute time, i.e., the months or

days since the prosecution was commenced.” (Id. at p. 1139 [conc. opn., Danielson, J.].) And
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before untimely discovery is ordered, “the moving party should establish a sound justification for
his lateness.” (/d. at p. 1138.) Relevant factors “include the moving party’s prior history of
diligence in pre-trial proceedings, the reasons for the late request, the length of time since the
proceedings began, the present stage of the proceedings, the disruption and the delay reasonably
expected to ensue from the requested discovery and the perceived importance of that discovery.”
(Id. at pp. 1138-1139.)

Here, Defendant was arraigned on January 12, 2023, but he did not serve the subpoena until
August 6, 2023—seven months after arraignment, and less than one month before the trial setting
conference. Despite the lateness of this request, Defendant fails to provide any justification why
his subpoena was not issued earlier. Accordingly, the fourth A/hambra factor weighs against
disclosure.

CONCLUSION

Defendant has failed to establish good cause for the production of all reported homicide

data from 1987 to the present. Accordingly, this Court should grant DOJ’s motion to quash the

subpoena.

Dated: September 13,2023 Respectfully submitted,

ROB BONTA

Attorney General of California
ANTHONY P. O’BRIEN

Supervising Deputy Attorney General
KELSEY KOOK

Deputy Attorney General

Sloal b giins, —

SARAH M. BARNES

Deputy Attorney General
Attorneys for Subpoena Recipient
California Department of Justice
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CR-125/JV-525

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):

SCANNE])
\\JJ| ) | o

Dana Fite, CA Bar #276091
1939 The Alameda
San Jose, California 95126

TELEPHONE NO-: (408) 680-6356 FAX NO. (Optional): (408) 680-2802
E-MAIL ADDRESS (Options): dana@fitelegal.com
ATTORNEY FOR (Name): Defendant Henry Livingston
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SANTA CLARA
STREET ADDRESS: 190 West Hedding Street
MAILING ADDRESS: 190 West Hedding Street
CITY AND ZiP CODE: San Jose, California 95110
BRANCH NAME: Hall of Justice (HOJ)

CASE NAME:

People v. Henry Livingston

FOR COURT USE ONLY

ORDER TO ATTEND COURT OR PROVIDE DOCUMENTS: GABEHOVRER,
Subpoena/Subpoena Duces Tecum

C23004861

You must attend court or provide to the court the documents listed below. Follow the orders checked in item 2 below. If you do

not, the judge can fine you, send you to jail, or issue a warrant for your arrest.

1. To: (name or business)
2. You must follow the court order(s) checked below:

a. [_] Attend the hearing.
b. [__] Attend the hearing and bring all items checked in c. below.

[ [::EI Provide a copy of these items to the court (Do not use this form to obtain Juvenile Court records):
(1) _ All materials listed in the attached declaration, paragraph 4, subject to the information and definitions

(2)  provided in paragraph 5.

(3)

[(X] If this box is checked, provide all items listed on the attached sheet labeled "Provide These ltems.”
d. [X7] If someone else is responsible for maintaining the items checked in c. above, that person (the Custodian of Records) must

also attend the hearing.

e. [[X] If this box is checked and you deliver all items listed above to the court within 5 days of service of this order, you do

not have to attend court if you follow the instructions in item 5.

5 [ court Hearing Date: The court hearing will be at (name and address of court):
Date: Sep 21, 2023 Time: 1:30 p.m. 190 West Hedding Street, San Jose, CA 95110
Dept.: 27 Rm.:

court. Ask the person in item 4 after your appearance.

Call the person listed in item 4 below to make sure the hearing date has not changed. If you cannot go to court on this date, you
must get permission from the person in item 4. You may be entitled to witness fees, mileage, or both, in the discretion of the

4. The person who has required you to attend court or provide documents is: FOR COURT USE ONLY
Name: Dana Fite, CA Bar #276091 Phone No.: (408) 680-6356
Address: 1939 The Alameda
Number, Street, Apt. No.
San Jose, California 95126
(City): (State): (Zip):
Date: ﬂ bﬂs Signature ’ W‘Qﬁ
ki \ Name and Title
“I"m ‘-"”"m"m n,'m'““"'"“ ORDER TO ATTEND COURT OR PROVIDE DOCUMENTS: Page 102
CR-126/1V-525 [Rev. July 1, 2007] For Subpoena/Subpoena Duces Tecum

(Criminal and Juvenile)






P

_CR-1 i{guv-s__zs

CASE NAME: - GASE NUMBER: .
People v, Henry Livingston C2300461

5. a: Putallitems checked in item 2¢'and your completed Declaration of Custodian of Recards form in an envelope. (You can ask

the person in item 4 where to get this form.) Attach a copy of page 1 of this order to the envelope:
b. Putthe envelope inside another envelope. Then, attach a copy of page 1 of this form fo the outer erivéldpe or write this
information on the outer envelope:

(1) Case name
(2) Case number
{3) Yourname
(4) Hearing date, time, and departmenit
¢. Seal and mail the envelope to the Court Clerk at the address listed in[X ] In item 3 or[_] the court address in the caption on
page 1. You must mail these dacuments to the court within five days of service ¢f this order:

d: If you &re the Custodian of Records; you must also mail the person in item 4 a copy of your.completed Declaration of Custadian
of Records..Do not include a copy of the documments,

— The server fills out the section below. ___
Proof of Service of Form CR-125/JV-525

1. | personally served a copy of this subpoena on:
Date: ) Time: o ] am [] pm
Name of the person served: ' , . .
At this address: ' . . .
After | served this person, | mailed or delivered a copy of this Proof of Sérvice to the person in item 4 on (dafe):
Mailed from (city):

2. lreceived this ofder for serviceon (date): ] and.was not able to serve (name of person)
after (number of attempts) attempts because:

. ] The person Is not known at this address. o

'] The person frioved and the forwardifig address s not known.

. ] Theré is no such address. '

o on

d. [] The addressis in a different county. |
6. [_] Iwas notable to serve by the hearing date.
f. [_] Other (explain):
3. Servet's name: e Phone ne:
4. The sefvér (check one) ’
a [ J]isa registered process server. d. [ works for a registared process sérver.
b. [ ] isnota registered process server, e. [_] is exémpt from registration under Business and Professional Code
¢. [ isasheriff, marshal, or constable. . section 22350(b).

5. Server's address:

If server isa-reglstered process server:
County of registration: _ . Registration ho.: . -

| declare under penalty of perjury under the [dws of the Stéte of California that | am at least 18 years old and riot involved in this case

and the information above is true and. correct.

Date:

4

)

" TYPE OR PRINTNAME OF SERVER —— SIGNATURE OF SERVER

‘CR280v-525 . Joly 1, 20071 'ORDER TO ATTEND COURT OR PROVIDE. DOCUMENTS: T
- Subpoena/Subpoena Duces Tecum
{Criminal and Juvenlle)
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f)aﬁa,Fite, CA Bar #276091
1939 The Alameda

San Jose, California 95126
(408) 680-6356
dana@fitelegal.com

Attoiney foF Defendant Livingston

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO
PEOPLE OF THE STATE OF CALIFORNIA, Case No.:  C2300461
| Plaintiff DECLARATION IN SUPPORT OF
v. SUBPOENA DUCES TECUM
HENRY LIVINGSTON, [ Attoriéy General |
Defendant. Date: September 21, 2023

Time: 1:30 p.m.
Dept.: 27

I, Dana Fite, declare the following to be true and correct:

1. I am an attorney licensed to practice law in the Staté of Califorriia. I have béen appointed by the
Court to feprésent defendant Henfy Livingston for all purposés in the above captioriéd matter.
2. Eachand every statement herein is true to the best of my knowledge and belief, and is based on |

my own review of documentation or the credible asseitiofis-of individuals'who have personal

khowledge of the facts of this matter.

3. Mr. Livingston has been charged by information with murder (Pen. Codé, § 187, subd. (a)),

accompanied by an allegation that Mr. Livingston “personally and intentionally discharged a
firearm™, causing death (Pen. Code, § 12022.53, subid. (d)). He has entered a plea of not guilty |

and the matter is pending trial.
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4. Based on information available to me and consultation with an expert, | have reason to believe
that the custodian of records for the California Department of Justice (“D0J”), Office of the
Attorney General, Open Justice Initiative, has in their possession or control the following

materials:

A complete and unredacted version of all three “Homicide” data files from the Open
Justice Data Portal, including the “Actuals”, “Justifiable”, and “Manslaughter”
files, with all data from 1987 through 2023.

3 The following information and definitions should aid the DOJ in understanding the description

above and complying with the subpoena:

The Open Justice Data Portal (https://openjustice.doj.ca.gov/data) contains a “Homicide”

data file, in three parts — “Actuals”, “Justifiable”, and “Manslaughter”. According to the
accompanying documentation: “The Department of Justice (DOJ) Criminal Justice
Statistics Center (CJSC) collects information on Homicides reported in California by
various law enforcement entities (LEA) as part of the reporting requirements for the
Federal Uniform Crime Reporting (UCR) Program. These data provide detailed
information about the circumstances of each homicide in addition to personal

characteristics of the victim.”

UCR standards require collection of specific data for both victims and offenders,
including age, sex/gender, race, ethnicity, and national origin. This information is
collected by CJSC, but the public version of the Homicide data files does not contain
these fields. There may also be other fields which have been omitted from the public

release.

By specifying a “complete and unredacted version”, the subpoena calls for the complete
data files kept by the DOJ, whether within CISC or another division of the agency, with
all missing data fields included in full. and all other files/data linked to the data. The data

should be provided in present digital form — in other words, the custodian should not print

the files to pdfs or save them in any other non-delimited format.
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6. Based on information provided to me by an expert, I have reason to believe that Mr. Livingston

has been or will be subject to disparities in charging and sentencing, based on his race, ethnicity,

or national origin, in violation of the California Racial Justice Act (“RJA™). (Pen. Code, § 745,

subd. (a)(3) & (4).) The materials described above are necessary for my presentation of a motion

pursuant to the RJA. (Pen. Code, § 745, subd. (b).

) Accordingly, without these materials, Mr.

Livingston will be deprived of due process and constitutionally adequate representation.

N
Executed under penalty of perjury this (ﬂ day of August, 2023, in Morgan Hill, California:

By:

Dana Fitt—"  \ 276091

~ Arttorney for Defendant Livingsion

DECLARATION IN SUPPORT OF SUBPOENA DUCES TECUM —— Page 3

1939 The Alameda

San Jose, California 95126
(408) 680-6356
dana@fitelegal.com
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Demond Finley was charged with several firearm possession crimes after police discovered a
handgun during a search of his car. Finley filed a motion under the California Racial Justice
Act of 2020 (Stats. 2020, ch. 317, € 1) (the Racial Justice Act) claiming that police stopped
and searched his car because he is Black. The trial court denied Finley€ps motion for failure
fo state a prima facie violation of the Racial Justice Act. Because the trial court€ps review of
Finley@s motion went beyond the confines of determining whether it stated a prima facie
case, we will grant Finley€ps petition for writ of mandate and direct the trial court to rehear

the motion.
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION FOUR
DEMOND FINLEY,
Petitioner,
V. Al167311

THE SUPERIOR COURT OF (San Francisco City & County
THE CITY AND COUNTY OF Super. Ct. No. 22006989)
SAN FRANCISCO, I

Respondent;
THE PEOPLE,
Real Party in Interest.

Demond Finley was charged with several firearm
possession crimes after police discovered a handgun during a
search of his car. Finley filed a motion under the California
Racial Justice Act of 2020 (Stats. 2020, ch. 317, § 1) (the Racial
Justice Act) claiming that police stopped and searched his car
because he i1s Black. The trial court denied Finley’s motion for
failure to state a prima facie violation of the Racial Justice Act.
Because the trial court’s review of Finley’s motion went beyond
the confines of determining whether it stated a prima facie case,
we will grant Finley’s petition for writ of mandate and direct the

trial court to rehear the motion.





BACKGROUND

The People charged Finley, who is Black, with possession of
a firearm by a felon (Pen. Code, § 29800, subd. (a)(1), count 1),
being a convicted person carrying a loaded firearm (Pen. Code,
§ 25850, subd. (a), count 2), being a convicted person having a
concealed firearm in a vehicle (Pen. Code, § 25400, subd. (a)(1),
count 3), and being a person on probation prohibited or restricted
from possessing a firearm (Pen. Code, § 29815, subd. (a), count
4).1

At the preliminary hearing, Officer Terrell Gunn, a San
Francisco police officer, testified that he observed a blue Buick
parked on the 600 block of Minna Street in San Francisco.
According to Officer Gunn, the area is a known high-crime area.
Officer Gunn ran a license plate check of the vehicle, which came
back as belonging to an Acura, not a Buick. Officer Gunn turned
on the lights of his police vehicle, and Finley stepped out of the
vehicle with his wife. Officer Gunn told Finley to go back into the
vehicle. Finley told Officer Gunn that he and his wife had
purchased the vehicle a couple of weeks prior. Finley provided
title and registration information, which showed the car was not
stolen. After obtaining Finley’s driver’s license, Officer Gunn ran
another query and learned that Finley was on federal probation

with a search clause. Officer Gunn then searched the vehicle.

1 All further undesignated statutory references are to the
Penal Code.





From the rear passenger seat, he retrieved a backpack which
contained a loaded handgun without a serial number.

At the conclusion of the preliminary hearing, the trial court
denied Finley’s motion to suppress after concluding that Officer
Gunn’s probation search was lawful. The trial court held Finley
on counts 1 through 3, but discharged count 4 for lack of evidence
The People filed an information charging counts 1 through 3.

Finley then filed a motion alleging a violation of the Racial
Justice Act. He claimed that police showed racial bias or animus
toward him when they stopped and searched his vehicle in
violation of section 745, subdivision (a)(1).2 Finley cited a
combination of factors to support his motion: (1) Officer Gunn
ran Finley’s license plates for “no apparent logical non-racial
reason”; (2) Officer’s Gunn’s justification that petitioner was
present in a high-crime area is “a notorious reference to
neighborhoods with a high concentration of Black people, or other
people of color”; (3) Officer Gunn ran a driver’s license check on
Finley despite confirming that the vehicle was not stolen;

(4) police officer body-worn cameras show that a police sergeant
on the scene told other officers that he did not want to discuss the
circumstances of the incident on camera; (5) Officer Gunn
originally stated in a police report that he found Finley’s work

identification card in the same compartment of the backpack as

2 Finley also claimed in his motion that the prosecution
“engaged in racially disparate charging” in violation of section
745, subdivision (a)(3), but he has not pursued this argument on
appeal.





the gun during his search, but admitted at the preliminary
hearing that he found petitioner’s identification later at the police
station; and (6) reports and studies show that Black people in
San Francisco are far more likely to be stopped by police than
other groups.

As evidentiary support for his petition, Finley relied on
Officer Gunn’s testimony from the preliminary hearing,
recordings from two body-worn cameras during the incident, and
statistics purportedly showing that Black people are more likely
to be stopped by police than White people. Finley also included a
declaration from Dante King, who petitioner represented is an
expert on policing and anti-racism. Among other things, King
opined: “In my opinion, the use of the term ‘high-crime
neighborhood’ by Officer Gunn, first in his [police report] and
then in his testimony [at the preliminary hearing], demonstrates
bias against people of color.”?

The People opposed Finley’s motion and argued that Finley
did not adequately assert a prima facie violation of the Racial
Justice Act. The People offered evidence showing that the area
where police engaged Finley was, in fact, a high-crime area, and
noted that the Supreme Court has long stated that an area’s

reputation for criminal activity is an appropriate consideration in

3 In his motion, Finley also made a request for discovery
relating to “charging rates on pretext stops” after the current
District Attorney assumed her position. Finley admitted at the
hearing on his motion that the request was an “afterthought” and
a “throwaway line at the end of the brief.” Finley has not raised
discovery as an issue our court should address.





determining the reasonableness of an investigative detention.
The People also asserted that it is “common practice” in a law
enforcement traffic stop for an officer to run a query of a person’s
name, as Officer Gunn did here with Finley. The People also
argued that the comments of other officer’s on the body-worn
cameras do not demonstrate a substantial likelihood that Officer
Gunn stopped Finley and searched his car because of Finley’s
race.

The trial court concluded that Finley did not establish a
prima facie violation of the Racial Justice Act and denied his
motion. The court explained at the hearing: “When I think about
whether or not you made a prima facie case, I get to take into
account the totality of the all the circumstances that are here.
There is evidence that this is a high-crime area. There is
evidence that they find stolen vehicles here. There is evidence
that he [Officer Gunn] did not know the occupants of the vehicle
were African American until he approached the vehicle. [{] From
this, the Court finds that a prima facie case has not been made
and that Officer Gunn gave non-race specific reasons as to why
he was patrolling this area and why he ran the plate as he did.”
The court elaborated: “The officer treated them with respect the
whole time, as he is doing it, and he checked the license—I mean,
the registration first and found out that it wasn’t—it wasn’t the
right vehicle. Then he asked for the license plate, and it came
back. And I understand it’s on body-worn camera footage, and we
expect them to be courteous. But I have seen when they are not

courteous, and I have seen when they are trying to hide things or





maybe going outside what they should be allowed to do. That is
one of the cases that I think we need to see for an [Racial Justice
Act] violation. The fact that to say that any time they stop
someone, run a plate in a high-crime area, that is more or less
saying every time that happens there should be a [Racial Justice
Act] hearing, and that’s definitely not the standard — that
standard is not met in the circumstances of this case.”

Petitioner challenged the trial court’s ruling by filing a
petition for writ of mandate in our court. We asked for
preliminary briefing and then issued an order to show case. We
also accepted an amicus curiae brief filed by the Office of the
State Public Defender.

DISCUSSION

Finley challenges the trial court’s ruling that he failed to
make a prima facie showing of a Racial Justice Act violation.
Finley argues the trial court improperly weighed evidence in
concluding that he did not make a prima facie case. Finley
contends that under the correct standard, in which a court
accepts the truth of the facts proffered by a defendant, he made a
prima facie showing of a violation. The People, represented by
the San Francisco District Attorney, respond that the trial court
applied the correct legal standard and properly determined that
Finley did not establish a prima facie violation.

Racial Justice Act — Statutory Overview

The Racial Justice Act states that “[t]he state shall not seek
or obtain a criminal conviction or seek, obtain, or impose a

sentence on the basis of race, ethnicity, or national origin.”





(Pen. Code, § 745, subd. (a).) “The [Racial Justice] Act sets forth
four categories of conduct, any of which, if proved, is enough to
‘establish’ a violation of section 745, subdivision (a).” (Young v.
Superior Court (2022) 79 Cal.App.5th 138, 147 (Young).) As
noted, only one of those categories is at issue in this case—
whether “[t]he judge, an attorney in the case, a law enforcement
officer involved in the case, an expert witness, or juror exhibited
bias or animus towards the defendant because of the defendant’s
race, ethnicity, or national origin.” (§ 745, subd. (a)(1).)*

In Young, supra, we explained how the Racial Justice Act
operates: “Procedurally, the Act authorizes defendants to seek
relief for a violation of section 745, subdivision (a), prior to
1mposition of judgment, by ‘motion . . . in the trial court.” (§ 745,
subd. (¢).) If such a motion is brought, the court shall, upon a
showing of a prima facie violation of section 745, subdivision (a),
hold a hearing at which ‘evidence may be presented by either
party, including, but not limited to, statistical evidence,
aggregate data, expert testimony, and the sworn testimony of
witnesses’; the court may appoint an independent expert; and the
defendant shall bear the burden of proof of a violation of section
745, subdivision (a) by a preponderance of the evidence. (§ 745,
subd. (c).) At the conclusion of the hearing, ‘the court shall make

4 The other three categories concern the conduct during
trial of the judge, attorneys, law enforcement officers involved in
the case, expert witnesses, and jurors (§ 745, subd. (a)(2);
whether the defendant was charged with or convicted of a more
serious offense than defendants of other races who engaged in
similar conduct (§ 745, subd. (a)(3)); and the length of the
sentence imposed by the trial court (§ 745, subd. (a)(4)).





findings on the record.” (§ 745, subd. (¢)(3).) And if a violation of
section 745, subdivision (a) 1s proved, ‘the court shall impose a
remedy specific to the violation found from the following list’

(§ 745, subd. (e)): declaration of a mistrial, discharge of the jury
and empanelment of a new jury; or dismissal of enhancements,
special circumstance allegations, or other special allegations; or
reduction of one or more charges. (§ 745, subd. (e)(1)(A)—(C).)
Claimed violations of section 745, subdivision (a) may also be
raised postjudgment, by petition for habeas corpus under section
1473, subdivision (f) or by motion to vacate an allegedly invalid
conviction or sentence under section 1473.7. The Act authorizes
a set of remedies specific to postjudgment requests for relief.

(§ 745, subd. (e)(2)(A)—(B).)” (Young, supra, 79 Cal.App.5th at

p. 148.)

As relevant here, the Racial Justice Act states that the trial
court “shall hold a hearing” if “the defendant makes a prima facie
showing of a violation,” (§ 745, subd. (c)), and specifically defines
the term “prima facie showing”: “ ‘Prima facie showing’ means
that the defendant produces facts that, if true, establish that
there is a substantial likelihood that a violation of [the Racial
Justice Act] occurred.” (§ 745, subd. (h)(2).) Under the Racial
Justice Act, “a ‘substantial likelihood’ requires more than a mere
possibility, but less than a standard of more likely than not.”
(Ibid.)

Analysis

To our knowledge, no published decision has addressed the

prima facie standard under the Racial Justice Act. But we have





much from which to draw, as the concept of a prima facie case is
common in both criminal and civil contexts. (E.g., People v.
Duvall (1995) 9 Cal.4th 464, 474—475 [habeas petitioner must
allege prima facie case for relief]; People v. Lewis (2021)

11 Cal.5th 952, 962 [defendant seeking to vacate murder
conviction based on natural and probable consequences theory
must assert prima facie case for relief]; People v. Tuggles (2009)
179 Cal.App.4th 339, 380 [defendant claiming juror misconduct
must make prima facie showing]; Aguilar v. Atlantic Richfield Co.
(2001) 25 Cal.4th 826, 850 [party moving for summary judgment
bears initial burden of production to make a prima facie showing
of nonexistence of triable issue of material fact].)

The defining feature of the prima facie standard is that it
creates an initial burden on a moving party to proffer evidence
that would support a favorable ruling without a court’s
consideration of conflicting evidence put forth by the opponent.
‘A “prima facie” showing refers to those facts which will sustain a
favorable decision if the evidence submitted in support of the
allegations by the petitioner is credited.”” (Spaccia v. Superior
Court (2012) 209 Cal.App.4th 93, 111.) “ ‘Prima facie evidence is
that which will support a ruling in favor of its proponent if no
controverting evidence is presented. [Citations.] It may be slight
evidence which creates a reasonable inference of fact sought to be
established but need not eliminate all contrary inferences.””
(People v. Zamora (2022) 73 Cal. App.5th 1084, 1091.)

We agree with Finley that we may initially look to the

prima facie standard applicable to a petition for writ of habeas





corpus, just as the Supreme Court has done in other contexts.
(E.g. People v. Lewis, supra, 11 Cal.5th at p. 971 [applying the
“the analogous prima facie inquiry in habeas corpus proceedings”
to petition to vacate murder sentence].) In habeas corpus cases,
“a court must first determine whether the petition states a prima
facie case for relief—that is, whether it states facts that, if true,
entitle the petitioner to relief—and also whether the stated
claims are for any reason procedurally barred.” (People v.
Romero (1994) 8 Cal.4th 728, 737; see also Rules of Court, rule
4.551(c)(1) [at prima facie stage of habeas proceeding, “the court
takes petitioner’s factual allegations as true and makes a
preliminary assessment regarding whether the petitioner would
be entitled to relief if his or her factual allegations were
proved”].) To establish a prima facie showing for habeas relief, a
petitioner “should both (i) state fully and with particularity the
facts on which relief is sought [citations] as well as (i1) include
copies of reasonably available documentary evidence supporting
the claim, including pertinent portions of trial transcripts and
affidavits or declarations.” (People v. Duvall, supra, 9 Cal.4th at
p. 474.) “‘Conclusory allegations made without any explanation
of the basis for the allegations do not warrant relief, let alone an
evidentiary hearing.”” (Ibid.) Importantly, a court should not
reject the petitioner’s factual allegations on credibility grounds
without first conducting an evidentiary hearing, unless the
court’s own records “contain facts refuting the allegations made
in the petition.” (In re Serrano (1995) 10 Cal.4th 447, 456; see
also In re Lawley (2008) 42 Cal.4th 1231, 1241 [“The central
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reason for referring a habeas corpus claim for an evidentiary
hearing is to obtain credibility determinations”]; accord People v.
Johnson (2015) 242 Cal.App.4th 1155, 1163 [“Normally . . . a
‘prima facie showing’ connotes an evidentiary showing that is
made without regard to credibility . . .. []] This is particularly
true when [as here] the prima facie showing merely triggers an
evidentiary hearing, at which any necessary credibility
determinations can still be made.”].)

Although we agree that the type of information a defendant
should present at the prima facie stage of a Racial Justice Act
case 1s similar to the information a defendant should present in a
habeas petition, the standard by which a court assesses the
information is somewhat different. In a habeas proceeding, “the
petitioner bears a heavy burden initially to plead sufficient
grounds for relief, and then later to prove them.” (People v.
Duvall, supra, 9 Cal.4th at p. 474.) The standard is not as
stringent in a Racial Justice Act case. Under the Racial Justice
Act, the court does not ask if the defendant proffered facts
sufficient to demonstrate actual entitlement to relief. Rather, the
court asks if a defendant has proffered facts sufficient to show a
“substantial likelihood”—defined as “more than a mere possibility,
but less than a standard of more likely than not”-that the Racial
Justice Act has been violated. (§ 745, subd. (h)(2).) The prima
facie threshold is thus lower than the preponderance of the
evidence standard required to establish an actual violation of the

Racial Justice Act. (§ 745, subd. (a).)
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Furthermore, imposing a “heavy burden” at the prima facie
stage in a Racial Justice Act case would be contrary to the Act’s
structure and purpose. By enacting the Racial Justice Act, the
Legislature intended “to depart from the discriminatory purpose
paradigm in federal equal protection law,” a standard that was
‘nearly impossible to establish.”” (Young, supra, 79 Cal.App.5th
at pp. 149-150.) The Legislature also imposed “escalating
burdens of proof” within the statutory scheme, with a lower
standard of proof at the prima facie stage (“substantial
likelihood”) than at an evidentiary hearing (“preponderance of
the evidence”). (Id. at p. 160.) The Legislature could not have
intended to place a “heavy burden” on a defendant at the prima
facie stage of a Racial Justice Act case.

The principles that apply to a defendant’s prima facie
showing extend to expert declarations and statistical information
that accompany a motion under the Racial Justice Act; a court
should not accept the truth of this evidence if it is “conclusory”
and “made without any explanation.” (Duvall, supra, 9 Cal.4th
at p. 474.) In this regard, the court serves a “gatekeeping role” to
exclude expert opinions and statistics that are speculative or
unsupported, similar to the role a court serves during trial and
other evidence-based proceedings when a party presents expert
evidence. (Sargon Enterprises, Inc. v. University of Southern
California (2012) 55 Cal.4th 747, 753 (Sargon); see People v.
Azcona (2020) 58 Cal.App.5th 504, 513 [describing trial court’s
gatekeeping role during criminal trial].) The court’s gatekeeping

function aligns with its assessment of whether a defendant has
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made a prima facie showing for relief, as “[t]he trial court’s
gatekeeping role does not involve choosing between competing
expert opinions.” (Sargon, supra, 55 Cal.4th at p. 772.) Rather,
the focus “ ‘must be solely on principles and methodology, not on
the conclusions that they generate.”” (Ibid.)

To summarize, a defendant seeking relief under the Racial
Justice Act must state fully and with particularity the facts on
which relief is sought, and include copies of reasonably available
documentary evidence supporting the claim. The court should
accept the truth of the defendant’s allegations, including expert
evidence and statistics, unless the allegations are conclusory,
unsupported by the evidence presented in support of the claim, or
demonstrably contradicted by the court’s own records.? (See
People v. Harden (2022) 81 Cal.App.5th 45, 56 [defendant did not
make prima facie showing for resentencing under new felony
murder rule when “record of conviction irrefutably establishes as
a matter of law that the jury determined [the defendant] was the
actual killer”].) And again, the court should not make credibility
determinations at the prima facie stage.

In this case, while we commend the trial court for its
thoughtful consideration of Finley’s motion, we must conclude
that the court applied an incorrect standard of review at the

prima facie stage. The court’s statements during the hearing on

5 For example, the record could irrefutably establish the
falsity of a defendant’s allegations if the defendant alleges a
prosecutor used racially discriminatory language in front of the
jury (§ 745, subd. (a)(2)), but a transcript of the trial shows the
prosecutor used no such language.
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Finley’s motion demonstrate that it weighed all the evidence
presented during the earlier preliminary hearing—Dboth favorable
and unfavorable to Finley’s motion—rather than focusing on and
accepting as true the evidence that supported Finley.

As was the case here, a motion under the Racial Justice Act
will often cite testimony and other evidence from the preliminary
hearing. But a court’s role at a preliminary hearing is different
than its role at the prima facie stage of a motion under the Racial
Justice Act. At a preliminary hearing, “the magistrate may
weigh the evidence, resolve conflicts, and give or withhold
credence to particular witnesses.” (Johnson v. Superior Court
(1975) 15 Cal.3d 248, 252.) At the prima facie stage of a Racial
Justice Act motion, by contrast, the trial court must consider
whether the motion and its supporting evidence state facts that,
“if true, establish that there is a substantial likelihood that a
violation” occurred (§ 745, subd. (h)(2), italics added), and should
not weigh the evidence or make credibility determinations, except
in the rare case where the record “irrefutably establishes” that a
defendant’s allegations are false. (People v. Harden, supra,

81 Cal.App.5th at p. 56.)

The trial court here strayed from the prima facie standard
in at least two instances during the motion hearing. First, the
court explained that “[t]here is evidence that [Officer Gunn] did
not know the occupants of the vehicle were African American
until he approached the vehicle.” While this is true based on
Officer Gunn’s testimony at the preliminary hearing, Finley

argued there was other evidence demonstrating that Officer
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Gunn could see inside the vehicle before approaching it, including
body-worn camera footage of the stop showing it was easy to see
inside the vehicle through the windows. At the prima facie stage,
the trial court should have focused on the accuracy and
significance of Finley’s proffered facts, rather than weighing his
evidence against Officer Gunn’s contrary preliminary hearing
testimony. (People v. Romero, supra, 8 Cal.4th at p. 737.)
Second, in denying Finley’s motion, the court observed,
“[t]here is evidence that this is a high-crime area” when referring
to the area where Finley’s car was stopped and searched. That
evidence was not proffered by Finley as part of his prima facie
case, but was based on Officer Gunn’s testimony at the
preliminary hearing, or possibly by statistical evidence presented
by the People in opposition to Finley’s motion. Once again, the
focus should have been on the facts Finley asserted in his motion,
not contrary evidence. (People v. Romero, supra, 8 Cal.4th at
p. 737.) Relatedly, the court did not address the expert
declaration Finley submitted with his motion, including the
expert’s opinion that “the use of the term ‘high-crime
neighborhood’ by Officer Gunn, first in his [police report] and
then in his testimony [at the preliminary hearing]|, demonstrates
bias against people of color.” The court should have reviewed the
opinion to determine if it was conclusory, speculative, or
unsupported. (Sargon, supra, 55 Cal.4th at p. 753.) If the court
determined the opinion passed this preliminary threshold, it was
required to accept the truth of the opinion at this stage and

consider it as part of Finley’s prima facie case.
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The People argue that the trial court “afforded the
conclusory statements in the [expert] declaration little weight
because they were unrelated to the facts here and unsupported
by [Finley’s] proffered evidence.” The People also point to the
significance of “high-crime area” locations in Fourth Amendment
jurisprudence (see People v. Souza (1994) 9 Cal.4th 224, 240
[area’s reputation for criminal activity is an appropriate
consideration in assessing reasonableness of detention]), and
claim that the data they presented about the crime rate in this
case disprove the expert’s opinion. We are not persuaded. There
1s no indication the trial court rejected the expert declaration
because it was conclusory, irrelevant, or unsupported by
evidence. Instead, the court’s statements during the hearing
indicate that it considered the declaration but disregarded it in
favor of other evidence that supported the People’s position.
Notably, the court stated with regard to the declaration, “I think
that everyone would agree that a lot of the things in this
declaration are true.” But in its ruling, the court did not address
the declaration, and instead accepted evidence that the area was,
in fact, a high-crime area without addressing the expert’s opinion
regarding the meaning and significance of the phrase “high-crime
area.” As we have repeated, the focus at this stage of the Racial
Justice Act proceedings should have been on the allegations and
supporting evidence proffered by Finley, not evidence supporting
the People’s argument.

The People also provide race-neutral explanations for the

other facts Finley proffered with his motion, such as Officer
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Gunn’s misstatement about when he located Finley’s
identification in the backpack, and the police sergeant’s comment
that the search should be discussed off camera. At the prima
facie stage, Finley “ ‘need not eliminate all contrary inferences’”
for the facts he presented. (People v. Zamora, supra,

73 Cal.App.5th at p. 1091.) The People’s explanations would be
more appropriately considered at an evidentiary hearing if, upon
remand, the trial court concludes that Finley has satisfied his
burden of making a prima facie showing. (§ 745, subd. (c) [“If a
motion is filed in the trial court and the defendant makes a prima
facie showing of a violation of subdivision (a), the trial court shall
hold a hearing.”].)

Because the trial court did not apply the correct legal
standard at the prima facie stage, we will direct the court to
conduct a new hearing to determine whether Finley has asserted
a prima facie violation of the Racial Justice Act. (See Richards v.
CH2M Hill, Inc. (2001) 26 Cal.4th 798, 824 [“Because the
standard we announce i1s new, the proper course is to remand to
the trial court for application of the . . . test formulated above to
the facts of this case.”].) We express no opinion as to whether
Finley has made a prima facie case of a violation. As alluded to
above, if the trial court determines Finley has made a prima facie
showing, the court must conduct an evidentiary hearing where it
may consider evidence and arguments submitted by the People,

make credibility determinations, and weigh the evidence.
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DISPOSITION
Let a peremptory writ of mandate issue commanding
respondent superior court to vacate its January 6, 2023 order
denying Finley’s motion under the Racial Justice Act, and to hold
a new hearing to determine whether Finley has established a

prima facie violation of the Racial Justice Act.

BROWN, P. J.

WE CONCUR:

STREETER, J.
GOLDMAN, J.

Finley v. Superior Court (A167311)
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From: —

To:
Subject: RE: AB 2542 Racial Justice Act : Sealed reports
Date: Thursday, April 20, 2023 9:16:48 AM

Legislature was focused, instead, on creating a discovery-triggering standard that is low enough to facilitate
potentially substantial claims, even if it came at some cost to prosecutorial time and resources”

rrom: I

Sent: Wednesday, April 19, 2023 1:09 PM
To:
Subject: FW: AB 2542 Racial Justice Act : Sealed reports

FYI. Please review. After review discussion will be needed.

Thank you

I
rrom:

Sent: Tuesday, April 18, 2023 10:54 AM

To:
Cc:

Subject: FW: AB 2542 Racial Justice Act : Sealed reports

Hi [l

defendant's good cause showing of plausible justification under Racial
Justice Act for discovery relevant to a potential violation of Act is merely
a threshold consideration, and a trial court, in deciding discovery
motion, must consider and balance whether: (1) requested material is
adequately described, (2) requested material is reasonably available to
governmental entity from which it is sought and not otherwise readily
available to defendant, (3) production of records containing requested



material would violate third party confidentiality or privacy rights or any
protected governmental interest, (4) defendant acted in timely manner,
(5) time required to produce material will necessitate an unreasonable
delay of trial, and (6) production of records would place an
unreasonable burden on government. Cal. Penal Code §§ 745(a),
745(d)




From: —

To:
Subject: RE: Gangs Digest fq Tuesday May 23, 2023
Date: Friday, May 26, 2023 9:51:17 AM

rrom: I

Sent: Thursday, May 25, 2023 11:57 AM

To: I

Subject: FW: Gangs Digest for Tuesday May 23, 2023

Read this article.

““Testimony in this case demonstrates that the Contra Costa District Attorney’s

Office does not have policies, procedures, or guidelines for imposing life without
parole enhancements, which causes implicit bias to influence charging decisions,’
McDonnell said in an email to reporters. “This has a disparate and damaging
impact on Black people and leads to the dramatic overrepresentation of Black
people in our county’s criminal legal system.”

Sent: Wednesday, May 24, 2023 3:15 AM

Subject: Gangs Digest for Tuesday May 23, 2023

)

____
I
I

I



1. For your consideration: Judge finds Contra... -

May 23, 2023 9:05 AM

For your consideration:

Judge finds Contra Costa DA's filing practices are racist, dismisses gang charges
in murder case

Times-Herald

Judge finds Contra Costa DA's filing
practices are racist, dismisses gang
charges in murder case

MARTINEZ - In an unprecedented
ruling statewide, a Contra Costa
judge on Friday dismissed gang

H charges against four men under the

' California Racial Justice Act, ruling
that county prosecutors have
disproportionately targeted Black
people with sentencing
enhancements that open the door for
life in prison without parole.

View this on Times-Herald >

Supervising Deputy District Attorney
San Bernardino
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From:

To:

Subject: Upcoming CNOA Training

Date: Friday, May 26, 2023 10:42:13 AM
Attachments: Changes in Gang Laws 2023.pdf

Good morning,

We are co-hosting a training with CNOA that is scheduled for Monday, June 19. Itis an all day
training that covers changes in gang law and invoking privilege under EC 1040-1042. It should
qualify for 6 hours of MCLE credit (3 general and 3 ethics) and | believe may qualify for POST credit
too. | have attached the flyer in case you feel there are members of your teams that would benefit.

Thanks,



California Narcotic Officers’ Association, Region VIl & CVC HIDTA
present:

Changes in California Gang Laws
AN / &
4 Invoking “the Privilege” per EC 1040-42

Monday, June 19, 2023 - 8:00 a.m. to 5:00 p.m. PDT (registration begins at 7:30)
Fresno Police Department Training Center, 6375 W. Central, Fresno, CA 93706

Course Description:

This course will cover recent changes in Gang laws in the State of California and will provide an in-depth
explanation of how to successfully claim the Evidence Code section 1040-41 “privileges” in court per the
procedure in EC 1042. AB 333 will be discussed, as will the newly enacted Racial Justice Act and the
restrictions placed on the use of rap lyrics with a look at the impact these changes will have on gang cases. The
course will discuss “claiming the privilege” in the context of “wall stops” and other high-pressure situations
implicating gangs, narcotics, and other assignments likely to deal with confidential informants, to ethically and
legally maintain confidential information without running afoul of the 1963 U.S. Supreme Court case of Brady
v. Maryland and avoid being placed on “the Brady list.”

Instructors:

San Joaquin County Deputy District Attorney Cindy De Silva has been a prosecutor for 22 years. She
teaches prosecutors and officers regularly on “Brady” law, “Hobbs” warrants, and keeping confidential
information privileged per Evidence Code sections 1040-42. She received the CNOA statewide “Prosecutor of
the Year” award in 2022 and the CDAA statewide “Instructor of the Year” award in 2016, and has testified
several times before the California Assembly’s Public Safety Committee on proposed new laws, all while
maintaining a busy case load as a Major Narcotics prosecutor.

Los Angeles County Deputy District Attorney Maria Ghobadi has been a prosecutor for 14 years and has
practiced in multiple jurisdictions, including the Central Valley. She is currently assigned to Los Angeles
County’s Gang Homicide Unit (formerly known as the Hardcore Gang Division), and has extensive experience
trying cases before juries. She has prosecuted numerous gang homicides and has conducted trainings for several
law enforcement agencies, including the Los Angeles County Sheriff’s Department and the Los Angeles Police
Department. She also instructs for HIDTA and CNOA.

This class is co-sponsored with the Fresno County District Attorney’s Office courtesy of
District Attorney Lisa Smittcamp and is eligible for 6 hours of MCLE, including 3 hours of
General MCLE and 3 hours of Ethics MCLE.

Registration:
e Register: www.cnoaregionaltraining.org
e Questions/Payment arrangements: cnoaregion7@gmail.com
e Cost: $40 CNOA members/$60 non-members/Free with CNOA Class Certificate
e Limited seats available - Payment in advance required for registration confirmation (all registrants will
be placed on waiting list until payment is made). Email cnoaregion7@gmail.com to pay in advance via
credit card or to make arrangements for agency check. Venmo: CNOAregion-7




http://www.cnoaregionaltraining.org/
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