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?? Key Cases
? 2/6 � Racial Justice Act violations cannot be harmless since the legislature declared them to
be miscarriages of justice.
? 2/1 � Murder convictions based on a provocative act theory may be challenged under Pen.
Code, � 1172.6 if they used instructions predating People v. Concha (2009) 47 Cal.4th 653.
? 1/4 � Youth is a relevant factor for assessing intent during a Pen. Code, � 1172.6
proceeding.
+3 Additional Case Summaries



? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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citations are often abridged or disregarded.  Before relying on a case, read it and ensure that it has
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.

California CaseALERT is a brief summary of recently published opinions.  For brevity, legal
citations are often abridged or disregarded.  Before relying on a case, read it and ensure that it has
not been de-published or granted review. California CaseALERT may be reproduced and
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of

https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmNvdXJ0cy5jYS5nb3Yvb3BpbmlvbnMvZG9jdW1lbnRzL0IzMDk5MjEuUERGIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.P4MgdaPj3vPeB1SedgugwnNUJlUF_mb90lcnXIy_e3k/s/1149350219/br/234834765641-l__;!!HRg2s0N7wg4sn4Q!shysLRgacXc6BKI8JSf3uIRq6PIs-6EKM_TicBZv2lfhUHMuo5VajAkCglyN3n3LwpdITYBk09m-JSrjrn-1fK4GCk0x9MrlX_D7$
https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmNvdXJ0cy5jYS5nb3Yvb3BpbmlvbnMvZG9jdW1lbnRzL0IzMjM5NDAuUERGIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.wTbEF1l1Gz3HziaokZZ1BO2-gNHgHvtWFWLn_LXj_Ao/s/1149350219/br/234834765641-l__;!!HRg2s0N7wg4sn4Q!shysLRgacXc6BKI8JSf3uIRq6PIs-6EKM_TicBZv2lfhUHMuo5VajAkCglyN3n3LwpdITYBk09m-JSrjrn-1fK4GCk0x9N2mUlAu$
https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmNvdXJ0cy5jYS5nb3Yvb3BpbmlvbnMvZG9jdW1lbnRzL0ExNjE4MTUuUERGIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.Cv14GqAmyoBlNmrKqSNzQFDLkomImhCt9uSQGX3fks0/s/1149350219/br/234834765641-l__;!!HRg2s0N7wg4sn4Q!shysLRgacXc6BKI8JSf3uIRq6PIs-6EKM_TicBZv2lfhUHMuo5VajAkCglyN3n3LwpdITYBk09m-JSrjrn-1fK4GCk0x9DVLJ3-J$
https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDMsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmNvdXJ0cy5jYS5nb3Yvb3BpbmlvbnMvZG9jdW1lbnRzL0gwNTAxNDIuUERGIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.2WPaugAbHRmzJxvABXuWJdOYTM9ViCsaISQitC7jRPI/s/1149350219/br/234834765641-l__;!!HRg2s0N7wg4sn4Q!shysLRgacXc6BKI8JSf3uIRq6PIs-6EKM_TicBZv2lfhUHMuo5VajAkCglyN3n3LwpdITYBk09m-JSrjrn-1fK4GCk0x9DiErBIB$
https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDQsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmNvdXJ0cy5jYS5nb3Yvb3BpbmlvbnMvZG9jdW1lbnRzL0ExNjUwOTMuUERGIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.h_6RNYEPZ_s-mlHFCW1uAhv2ciW7JMehtsX44A-u7cQ/s/1149350219/br/234834765641-l__;!!HRg2s0N7wg4sn4Q!shysLRgacXc6BKI8JSf3uIRq6PIs-6EKM_TicBZv2lfhUHMuo5VajAkCglyN3n3LwpdITYBk09m-JSrjrn-1fK4GCk0x9E2ZDZ8L$


other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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not been de-published or granted review. California CaseALERT may be reproduced and
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email DDA   if you have any questions or comments.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.
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? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.

California CaseALERT is a brief summary of recently published opinions.  For brevity, legal
citations are often abridged or disregarded.  Before relying on a case, read it and ensure that it has
not been de-published or granted review. California CaseALERT may be reproduced and
distributed if attributed to the Riverside County District Attorney�s Office � 2022.  Please
email DDA   if you have any questions or comments.
Police officers, judges, attorneys, students, and others can receive the California CaseALERT. To
subscribe (or unsubscribe), click here.
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?? Key Cases
? 2/6 � Racial Justice Act violations cannot be harmless since the legislature declared them to
be miscarriages of justice.
? 2/1 � Murder convictions based on a provocative act theory may be challenged under Pen.
Code, � 1172.6 if they used instructions predating People v. Concha (2009) 47 Cal.4th 653.
? 1/4 � Youth is a relevant factor for assessing intent during a Pen. Code, � 1172.6
proceeding.
+3 Additional Case Summaries



? P v. Simmons (2nd Dist., Div. 6, October 12, 2023, B309921, Los Angeles)
(1) The Racial Justice Act prohibits using �racially discriminatory language about the
defendant�s race, ethnicity or national origin,� which includes �language that references the
defendant�s physical appearance, culture, ethnicity, or national origin.�  (Pen. Code, � 745,
subds. (a)(2) & (h)(4).)  This prohibition was violated by a prosecutor�s statement in her
closing rebuttal that the defendant �bragged about all the women he was able to fool with his
good looks, and he admitted to having an ambiguous ethnic presentation and that people that
don�t know him think he�s something other than Black.�  This is because the comment
equated skin tone and ethnic presentation �with deception, implying that he was not a credible
witness because the color of his skin fooled women and confused strangers. The suggestion
that a witness is lying based on nothing more than his complexion is as baseless as it is
offensive.�  (2) Failing to raise this issue at the sentencing hearing was ineffective assistance
of counsel because the RJA forecloses a traditional harmless error analysis since the
legislation declared violations to be miscarriages of justice under Article VI of the California
Constitution, which requires one of its remedies to be applied. The majority holds this
legislative determination is within the legislature�s power.  J. Yegan dissents as the error here
cannot be characterized as a structural defect, and he thinks the legislative determination of a
miscarriage of justice usurps the role of the judicial branch, that it is solely the role of the
judiciary to determine if the violation was a miscarriage of justice, and given the evidence and
that the jury acquitted the defendant of a second count, he would not hold there was a
miscarriage of justice.

? P v. Lee (2nd Dist., Div. 1, September 27, 2023, B323940, Los Angeles) 
Up until People v. Concha (2009) 47 Cal.4th 653 it was possible for a provocative act murder
conviction to occur without an intent finding for each defendant.  Thus, older murder
convictions based on a provocative act theory may be eligible for relief under Penal Code
section 1172.6 as the intent of the provocateur could have been imputed to accomplices under
older instructions.

? P v. Pittman (1st Dist., Div. 4, October 13, 2023, A161815, Contra Costa) 
The youth of a defendant at the time he committed murder is a relevant factor in assessing
during a Penal Code section 1172.6 evidentiary hearing whether the defendant formed the
requisite mental state for a conviction.  Here, the defendant was 21 and participated in an
attack on the victim with two peers who were 16 and 17, and the circumstances reflected
transient rashness using spontaneously selected weapons, but the trial court did not mention
the defendant�s youth during the proceedings at all such that the Court of Appeal would not
assume the trial court implicitly considered it.

 

? Additional Case Summaries
P v. Bodely (6th Dist., September 26, 2023, H050142, Santa Clara) The record of conviction
conclusively established a defendant was an actual killer who was ineligible for resentencing
under Penal Code section 1172.6.  This was based on the absence of reference in the jury
instructions or evidence at trial to an accomplice.  And, the record �conclusively established�
the defendant was the actual killer as he directly hit the victim with a car, and the victim died
from head trauma because his head struck the pavement after being hit by the car.

P v. Davenport (1st Dist., Div. 4, September 27, 2023, A165093, Contra Costa)  Testimony
of a witness from a preliminary hearing was properly considered at an evidentiary hearing
under Penal Code section 1172.6. A detective�s testimony at the hearing as to hearsay of
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other officers was inadmissible but testimony of a witness was properly considered.  �[W]hat
section 1172.6, subdivision (d)(3) does is create a new hearsay exception applicable
specifically to merits hearings in section 1172.6 resentencing proceedings.  �Most hearsay
exceptions are located in Evidence Code �� 1220 to 1390.  They exist, however, in other
codes as well.� [Citation.]  Section 872, subdivision (b), is an example.  Section 1172.6,
subdivision (d)(3), contains another, broader exception for former testimony given at a
preliminary hearing, but carves out an exception for section 872, subdivision (b), testimony. 
Thus, as we read section 1172.6, subdivision (d)(3), the rules of evidence apply to hearings
held under section 1172.6, subdivision (d); under those rules, hearsay is inadmissible in the
absence of an exception; and the pertinent exception here is the clause in section 1172.6,
subdivision (d)(3), stating that �except that the court may consider evidence previously
admitted at any prior hearing . . . .��  The additional phrase in subdivision (d)(3) requiring
admitted evidence to be admissible under current law, means that the basis for admitting the
testimony at the hearing or trial in which it was previously admitted must remain valid under
current law.  It does not mean �the Evidence Code� and does not require a showing of
witness unavailability under Evidence Code section 1291.  While the interest in cross-
examination at the preliminary hearing and resentencing hearing were different, defendants
have a remedy because they can subpoena witnesses to testify at the resentencing evidentiary
hearing.  

Sandoval v. Superior Court (6th Dist., September 29, 2023, H050633, Santa Clara) 
A remand following the reversal of the denial of a petition for resentencing under Penal Code
section 1172.6 following an evidentiary hearing is not a new trial for purposes of Code of Civil
Procedure section 170.6.  This is because resentencing hearings do not constitute new
criminal trials.

California CaseALERT is a brief summary of recently published opinions.  For brevity, legal
citations are often abridged or disregarded.  Before relying on a case, read it and ensure that it has
not been de-published or granted review. California CaseALERT may be reproduced and
distributed if attributed to the Riverside County District Attorney�s Office � 2022.  Please
email DDA   if you have any questions or comments.
Police officers, judges, attorneys, students, and others can receive the California CaseALERT. To
subscribe (or unsubscribe), click here.

This email was sent using GovDelivery on behalf of County of Riverside California - External 3450 14th Street
Riverside, CA 92501

https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDUsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3LmNvdXJ0cy5jYS5nb3Yvb3BpbmlvbnMvZG9jdW1lbnRzL0gwNTA2MzMuUERGIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.t1GgOqOyuJ1dQc2HC5apto0NAgfmgAsZRos_agvPhqs/s/1152317172/br/234834765905-l__;!!HRg2s0N7wg4sn4Q!ut0HFvBo4iVbzY8PlVlA4G4VOK0nA_oumOgyW29CBrTSCs75z3LXkORzTaCfVVf0G38pmxENeWP03f8wPopdsiGXGv6HqGXgIuVlpf-O$
https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDYsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vcHVibGljLmdvdmRlbGl2ZXJ5LmNvbS9hY2NvdW50cy9DQVJJVkVSU0lERUNPL3N1YnNjcmliZXIvbmV3P3RvcGljX2lkPUNBUklWRVJTSURFQ09fMTExIiwiYnVsbGV0aW5faWQiOiIyMDI0MDExMS44ODM4OTc3MSJ9.rpEB52EYUNEpCDZGq3ysSKaKOaHiJtBAlSLC_R_MAEI/s/1152317172/br/234834765905-l__;!!HRg2s0N7wg4sn4Q!ut0HFvBo4iVbzY8PlVlA4G4VOK0nA_oumOgyW29CBrTSCs75z3LXkORzTaCfVVf0G38pmxENeWP03f8wPopdsiGXGv6HqGXgIjhOtS2T$
https://urldefense.com/v3/__https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDcsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vc3Vic2NyaWJlcmhlbHAuZ3JhbmljdXMuY29tLyIsImJ1bGxldGluX2lkIjoiMjAyNDAxMTEuODgzODk3NzEifQ.qQEuXKT2s86N2N4bZwH5UFHGY8dZNrI51ZGrTuadtOY/s/1152317172/br/234834765905-l__;!!HRg2s0N7wg4sn4Q!ut0HFvBo4iVbzY8PlVlA4G4VOK0nA_oumOgyW29CBrTSCs75z3LXkORzTaCfVVf0G38pmxENeWP03f8wPopdsiGXGv6HqGXgIjPix7Ou$


From: Los Angeles County Bar Association
To:
Subject: Daily eBriefs - January 8, 2024
Date: Monday, January 8, 2024 4:34:03 PM

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK

eBriefs Header

  Monday, January 8, 2024  
   

 

 
     

 

The following caselaw summaries are provided as a courtesy to Los Angeles County Bar Association members
by the Metropolitan News-Enterprise www.metnews.com. 

 NINTH U.S. CIRCUIT COURT OF APPEALS

Employment 
A trial court erred in denying certification of a class of employees challenging an employer’s rest break policy

where the court incorrectly found the employer applied its rest break policy inconsistently during the proposed

class period; certification was properly denied over the employer’s policy of checking employees’ bags were

there was evidence the policy was only sporadically enforced.

Miles v. Kirkland Stores - filed January 8, 2024

Cite as 2024 S.O.S. 22-55522

Full text click here >

Employment 
The government cannot rely on red flags alone, such as the suspicious circumstances of an employee stock

ownership plan transaction, to defend its litigation position in an ERISA suit as substantially justified.

Su v. Bowers - filed Oct. 25, 2023, amended January 8, 2024

Cite as 2024 S.O.S. 22-15378

Full text click here >

 CALIFORNIA COURT OF APPEAL

Criminal Law and Procedure 
The California Racial Justice Act of 2020 is not violated when a testifying defendant follows his or her attorney’s

advice to speak authentically and in his or her normal manner, even if the result is that the defendant testifies

using slang terms, a certain accent, or a certain linguistic style.

People v. Coleman - filed Jan. 5, 2024, First District, Div. Five

Cite as 2024 S.O.S. 117
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Environmental Law 
The Department of Water Resources’ approval of amendments to long-term contracts with local government

agencies that receive water through the State Water Project did not violate the California Environmental

Quality Act, the Sacramento-San Joaquin Delta Reform Act or the public trust doctrine.

Planning and Conservation League v. Department of Water Resources (Metropolitan Water District of Southern

California) - filed Jan. 5, 2024, Third District

Cite as 2024 S.O.S. 123

Full text click here >
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The following caselaw summaries are provided as a courtesy to Los Angeles County Bar Association members
by the Metropolitan News-Enterprise www.metnews.com. 

 NINTH U.S. CIRCUIT COURT OF APPEALS

Employment 
A trial court erred in denying certification of a class of employees challenging an employer’s rest break policy

where the court incorrectly found the employer applied its rest break policy inconsistently during the proposed

class period; certification was properly denied over the employer’s policy of checking employees’ bags were

there was evidence the policy was only sporadically enforced.

Miles v. Kirkland Stores - filed January 8, 2024

Cite as 2024 S.O.S. 22-55522

Full text click here >

Employment 
The government cannot rely on red flags alone, such as the suspicious circumstances of an employee stock

ownership plan transaction, to defend its litigation position in an ERISA suit as substantially justified.

Su v. Bowers - filed Oct. 25, 2023, amended January 8, 2024

Cite as 2024 S.O.S. 22-15378

Full text click here >

 CALIFORNIA COURT OF APPEAL

Criminal Law and Procedure 
The California Racial Justice Act of 2020 is not violated when a testifying defendant follows his or her attorney’s

advice to speak authentically and in his or her normal manner, even if the result is that the defendant testifies

using slang terms, a certain accent, or a certain linguistic style.

People v. Coleman - filed Jan. 5, 2024, First District, Div. Five

Cite as 2024 S.O.S. 117
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Full text click here >

Environmental Law 
The Department of Water Resources’ approval of amendments to long-term contracts with local government

agencies that receive water through the State Water Project did not violate the California Environmental

Quality Act, the Sacramento-San Joaquin Delta Reform Act or the public trust doctrine.

Planning and Conservation League v. Department of Water Resources (Metropolitan Water District of Southern

California) - filed Jan. 5, 2024, Third District

Cite as 2024 S.O.S. 123

Full text click here >
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From:
To:
Cc: Dept 71
Subject:
Date: Tuesday, January 9, 2024 8:27:42 AM
Attachments: doc00513920240109081458.pdf

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK

Good Morning,

Please see order attached from the Fifth Appellate.  Judge Idiart is placing this on calendar to address the Racial
Justice Act (PC 745).  Please let the court know what is a good date for both counsels at your earliest convenience.

Thanks

Judicial Assistant for Hon. Judge Idiart
Department 71
(559) 457-6354
Dept. Email: Dept71@fresno.courts.ca.gov












From:
To:
Cc:
Subject:
Date: Tuesday, January 9, 2024 2:54:27 PM
Attachments: doc00513920240109081458.pdf

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK

Good Afternoon,

The Court was informed that  no longer represents .  Judge Idiart is appointing the Public
Defender's Office to represent  to address the order from the Fifth Appellate.  Please advise as to what is
a good date for both counsels at your earliest convenience.

Thanks

Judicial Assistant for Hon. Judge Idiart
Department 71
(559) 457-6354
Dept. Email: Dept71@fresno.courts.ca.gov

-----Original Message-----
From: 
Sent: Tuesday, January 9, 2024 8:24 AM
To: 
Cc: Dept 71 <Dept71@FRESNO.COURTS.CA.GOV>
Subject: 
Importance: High

Good Morning,

Please see order attached from the Fifth Appellate.  Judge Idiart is placing this on calendar to address the Racial
Justice Act (PC 745).  Please let the court know what is a good date for both counsels at your earliest convenience.

Thanks

Judicial Assistant for Hon. Judge Idiart Department 71
(559) 457-6354
Dept. Email: Dept71@fresno.courts.ca.gov












From:
To:
Cc: Dept 71
Subject:
Date: Tuesday, January 9, 2024 1:59:57 PM

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK

Ok.  I will inform Judge on this.  Thank you for the update.
 

Judicial Assistant for Hon. Judge Idiart
Department 71
(559) 457-6354
Dept. Email: Dept71@fresno.courts.ca.gov
Email: 
 
From:  
Sent: Tuesday, January 9, 2024 1:54 PM
To: 

Cc: Dept 71 <Dept71@FRESNO.COURTS.CA.GOV>
Subject: 
 
Thanks but I no longer represent . The appellate court indicated counsel should be
appointed to handle this. 

Let me know if I am needed for anything else. 
 
-

On Jan 9, 2024, 8:24?AM -0800, 
wrote:

Good Morning,

Please see order attached from the Fifth Appellate. Judge Idiart is placing this on
calendar to address the Racial Justice Act (PC 745). Please let the court know
what is a good date for both counsels at your earliest convenience.

Thanks

Judicial Assistant for Hon. Judge Idiart
Department 71
(559) 457-6354
Dept. Email: Dept71@fresno.courts.ca.gov
Email: 





From: The Recorder Case Update
To:
Subject: The Recorder Case Alert
Date: Tuesday, January 9, 2024 4:30:05 PM

CAUTION!!! - EXTERNAL EMAIL - THINK BEFORE YOU CLICK

Jan 09, 2024 View in Browser   

ALM | Law.com

The Recorder Case Alert

Silbersher v. Valeant Pharmaceuticals International, Inc.
Practice Area: Civil Procedure|Patent Litigation

Industry: Pharmaceuticals

Date Filed: 2023-08-03

Court: U.S. Court of Appeals for the Ninth Circuit

Prior public disclosures insufficient to bar qui tam complaint Read More
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United States v. Gonzalez-Godinez
Practice Area: Criminal Law

Date Filed: 2024-01-03

Court: U.S. Court of Appeals for the Ninth Circuit

Arrestee's interest in speaking in order to substantiate claim for asylum did not
render Miranda warning inadequate Read More

Cross v. O'Malley
Practice Area: Administrative Law

Industry: Federal Government

Date Filed: 2024-01-02

Court: U.S. Court of Appeals for the Ninth Circuit
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Social Security Administration's 2017 medical-evidence regulations valid under both
Social Security Act and APA Read More

People v. Coleman
Practice Area: Criminal Law

Industry: Legal Services

Date Filed: 2024-01-05

Court: Court of Appeal

Defense attorney's advice to African-American client to use his natural mode of
speech in addressing jury not violation of Racial Justice Act Read More

Garner v. BNSF Railway Company
Practice Area: Expert Witnesses|Wrongful Death

Industry: Transportation

Date Filed: 2024-01-04

Court: Court of Appeal

Lack of conclusively established link between exposure to diesel exhaust and non-
Hodgkin's lymphoma does not render expert causation testimony inadmissible
Read More

Moten v. Transworld Systems Inc.
Practice Area: Creditors' and Debtors' Rights

Industry: Financial Services and Banking
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Date Filed: 2023-12-18

Court: Court of Appeal

Litigation privilege inapplicable to allegedly fraudulent debt collection activity
Read More
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