


SUPERIOR COURT OF CALIFORNIA,
COUNTY OF MARIN


	THE PEOPLE OF THE STATE OF CALIFORNIA,
	D.A. NO.: 

	
	COURT NO.:   

		Plaintiff,

	


		v.
	NOTICE OF ELIGIBILITY FOR

	
	PRETRIAL DRUG DIVERSION

	
	PURSUANT TO CHAPTER 2.5 OF
THE PENAL CODE                        

		Defendant.
	



TO THE DEFENDANT AND HIS/HER ATTORNEY:

NOTICE OF ELIGIBILITY FOR PRETRIAL DRUG DIVERSION

I,                     , Deputy District Attorney, hereby notify you that I have reviewed the records of the Marin County District Attorney’s Office and official records of the Department of Justice of the State of California, and I am satisfied that the defendant meets the requirements of Section 1000(a) of the Penal Code of the State of California.

[bookmark: Text7][bookmark: Text6]This notice is limited to violation(s) of Section(s)       of the California       Code.







Date: 

	Lori E. Frugoli

	DISTRICT ATTORNEY

	


	

	

	




DISTRICT ATTORNEY OF MARIN COUNTY
NOTIFICATION TO THE DEFENDANT RE: ELIGIBILITY FOR PRETRIAL DRUG DIVERSION UNDER PENAL CODE SECTION 1000

The drug offender Pretrial Drug Diversion Program (Penal Code Sections 1000-1000.5) has been enacted to provide you with an opportunity for drug rehabilitation.  The District Attorney is charged with the responsibility of determining whether or not you are eligible to be considered for pretrial drug diversion.  To be considered eligible, you must be charged with one or more of the following offenses:  Section 11350, 11357 (except as provided in 11357(b)), 11357.5(b)(3), 11358 (personal use only), 11364, 11365, 11368 (personal use only), 11375(b)(2), 11377, 11550 of the Health and Safety Code; or Section 381, or 647(f) (drugs only), or 653f(d) (personal use only) of the Penal Code; or Section 4060 of the Business and Professions Code; or Section 23222(b) of the Vehicle Code, and

1. Have no prior convictions, within five years prior to the alleged offense date, for any offense involving a controlled substance other than an offense listed in section 1000(a) of the Health and Safety Code, and
1. The offense(s) charged did not involve a crime of violence or threatened violence, and
1. There is no evidence of a contemporaneous violation relating to narcotics or restricted dangerous drugs other than those specified above, and
1. You have no prior felony convictions within five years prior to the alleged commission of the charged offense.

If you would like to participate in this program and are found eligible, you must enter a plea of not guilty, waive your right to a speedy trial, and/or to a speedy preliminary hearing, and to a trial by jury.

The Court may refer you to the Marin County Adult Probation Department for a determination of your eligibility for this program.  The Probation Department, when directed by the Court, will make an investigation, including an interview with you, taking into consideration your age, employment and service records, educational background, community and family ties, prior controlled substance use, treatment history, if any, demonstrable motivation, and other mitigating factors in determining whether you would benefit by drug education, treatment, or rehabilitation.  The Probation Department will also determine which programs you would benefit from and which programs would accept you.  The Probation Department will report its findings and recommendations to the Court.  No statement, or any information procured therefrom, made by you to any probation officer or drug treatment worker, that is made during the course of any investigation conducted by the Probation Department or treatment program, and prior to the reporting of the Probation Department’s findings and recommendations to the Court, shall be admissible in any action or proceeding brought subsequent to the investigation.  Furthermore, no statement, or any information procured therefrom, with respect to the specific offense with which you are charged, that is made to any probation officer or drug program worker subsequent to the granting of pretrial drug diversion shall be admissible in any action or proceeding.  The Court will conduct a hearing, and, after consideration of any information relevant to its decision, will determine if you consent to further proceedings under chapter 2.5 of the Penal Code, and if you should be granted pretrial drug diversion.  The Court will make the final determination regarding education, treatment, or rehabilitation for you.

If the Court decides that you are not eligible for the Pretrial Drug Diversion Program or you do not consent to participate in the program, your case will proceed as in any other criminal case.

If the Court grants you pretrial drug diversion, and you consent, you will be referred, through the Probation Department, to a drug education and treatment program certified by the Marin County drug program administrator pursuant to Chapter 1.5 (commencing with section 1211) of Title 8, or to programs that provide services at no cost to you, the participant, and have been deemed by the Court and county drug program administrator to be credible and effective.  You may request to be referred to a program in any county, as long as the program meets the criteria set forth above as determined by the county drug program administrator.
At the time that pretrial drug diversion is granted, any bail bond or undertaking, or deposit in lieu thereof, on file by or on behalf of you shall be exonerated, and the Court shall enter an order so directing.

As part of the Pretrial Drug Diversion Program, you may be required to undergo analysis of your urine for the purpose of testing for the presence of any drug; the urinalysis results are not admissible as a basis for any new criminal prosecution or proceeding.

Pretrial drug diversion for an alleged violation of Section 11368 of the Health and Safety Code shall not prohibit any administrative agency from taking disciplinary action against a licensee or from denying a license.

The period during which pretrial drug diversion is granted shall be for no less than 12 months nor longer than 18 months.  However, you may request, and the Court shall grant, for good cause shown, an extension of time for you to complete an assigned program.

You will be required to provide proof to the Court of your participation in and completion of the assigned drug treatment program.  If the Probation Department is directed to provide reports of your progress in the program you may be required to appear in court for receipt of those reports at intervals determined appropriate by the Court.

Upon any failure of treatment or condition under the program or any circumstance specified in 1000.3 including unsatisfactory performance in the assigned program, a conviction of an offense that reflects a propensity for violence, or felony conviction, the prosecuting attorney, the Court on its own, or the probation department may make a motion for termination from the Pretrial Drug Diversion Program.  After notice to you, the Court must hold a hearing to determine whether pretrial drug diversion shall be terminated.  If the Court finds that you are not performing satisfactorily in the assigned program, or the Court finds that you have been convicted of an offense that reflects a propensity for violence, or convicted of a felony, the Court shall schedule the matter for further proceedings as otherwise provided by law.

Upon your successful completion of an assigned pretrial drug diversion program and based on the positive recommendation of the program authority and the motion of the defendant, prosecuting attorney, the Court, or the Probation Department, but no sooner than 12 months and no later than 18 months from the date of the defendant’s referral to the program, the Court shall dismiss the charge or charges against you.

Prior to dismissing the charge or charges or terminating pretrial drug diversion, the Court shall consider your ability to pay and whether you have paid a diversion restitution fee pursuant to Section 1001.90, if ordered, and have met your financial obligation to the program, if any.  As provided in Section 1203.1b, you shall reimburse the Probation Department for the reasonable cost of any program investigation or progress report filed with the Court as directed pursuant to Sections 1000.1 and 1000.2.

Your participation in the Pretrial Drug Diversion Program shall not constitute a conviction or an admission of guilt for any purpose.

Upon successful completion of the Pretrial Drug Diversion Program, the arrest upon which you were diverted shall be deemed to have never occurred and the Court may issue an order to seal the records pertaining to the arrest as described in Section 851.92.  You may indicate in response to any question concerning your prior criminal record that you were not arrested or granted pretrial drug diversion for the offense, except as specified below.  A record pertaining to an arrest resulting in successful completion of a pretrial drug diversion program shall not, without your consent, be used in any way that could result in the denial of any employment, benefit, license, or certificate, except that, as specified in Section 492 of the Business and Professions Code, successful completion of a pretrial drug diversion program shall not prohibit any agency established under Division 2 (commencing with Section 500) of the Business and Professions Code, or under any initiative act referred to in that division, from taking disciplinary action against a licensee or from denying a license for professional misconduct, notwithstanding that evidence of that misconduct may be recorded in a record pertaining to an arrest leading to successful completion of a pretrial drug diversion program.

Notwithstanding any other law, any licensing agency listed in Section 144 of the Business and Professions Code may request, and is authorized to receive, from a local or state agency certified records regarding your referral to, participation in, successful completion of, and termination from, a pretrial drug diversion program, as described above.

Regardless of your successful completion of the Pretrial Drug Diversion Program, the arrest upon which the pretrial drug diversion was based may be disclosed by the Department of Justice in response to any peace officer application request, and you must disclose the arrest in response to any direct question contained in any questionnaire or application for a position as a peace officer, as defined in Section 830.

Regardless of your successful completion of the Pretrial Drug Diversion Program, an order to seal records pertaining to an arrest made that resulted in pretrial drug diversion pursuant chapter 2.5 of the Penal Code has no effect on a criminal justice agency’s ability to access and use those sealed records and information regarding sealed arrests, as described in Section 851.92.

Any record filed with the Department of Justice shall indicate the disposition in those cases referred to pretrial drug diversion pursuant to chapter 2.5 of the Penal Code.

Throughout these proceedings you have the right to an attorney, and if you cannot afford an attorney, the Court will appoint one.
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