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 SEQ CHAPTER \h \r 1EVERYTHING YOU WANTED TO KNOW ABOUT

PRELIMINARY HEARINGS
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This week’s P&A resumes the discussion started in last week’s P&A on the topic of “Disagreeing with the Magistrate.”  Next week’s P&A will include discussion on motions to reinstate the complaint under Penal Code section 871.5.
Next week’s P&A handout will be a compendium based on all four P&A shows presented:  March 5, 12, 19 and 26. 
 SEQ CHAPTER \h \r 1C.   Adverse evidentiary rulings at preliminary hearing.


1.  1538.5
a.  If the magistrate grants the 1538.5 and discharges the case, the People’s options are:
- dismiss and refile, provided that there has been no prior dismissal.  In this case, the magistrate’s prior ruling is not binding on the refiled case.  (Penal Code § 1538.5(j);


- seek review under section 871.5 (discussed below);

- if the case has been twice dismissed under section 1538.5, the People may not file a new complaint unless there is new evidence not reasonably discoverable at the time of the first hearing.  If the third hearing is held, it must be held before the original 1538.5 judge, if available.  (§ 1538.5(p).)

b.  If the magistrate grants the 1538.5 but holds the case to answer, the People’s options are:
- seek a special hearing in the Superior Court to be held after the filing of the information.  The People must give notice of the request for this hearing within 15 days of the preliminary examination.  (Penal Code section 1538.5(j)); 

- dismiss and refile, if the case has not been dismissed before;

- accept the magistrate’s ruling and proceed to trial without the suppressed evidence.  The magistrate’s granting of the 1538.5 “shall be binding on the People” unless the request for a special hearing is timely filed.  (1538.5(j).)

2.  Other rulings by the magistrate
a.  Requirement of objection
- The objecting party must make a formal objection to the admission of evidence at the preliminary examination, or the objection is waived.  “[P]roper objections should be made since, should occasion arise thereafter to test the sufficiency of the evidence to sustain an order holding the defendant to answer, evidence received without objection will be considered even though, had objection been made, the evidence should have been excluded by the magistrate.”  (In re Plummer (1947) 79 Cal.App.2d 651, 655 [citations and quotations omitted].) 


b.  The magistrate has broad discretion to admit evidence
c.  Nonstatutory pretrial motions litigated before the magistrate are not binding on the trial court
- “[A]s the magistrate has no power to make a determination on the merits of the case before him, there is no room for the application of the doctrines of res judicata or collateral estoppel.”  (People v. Uhlemann (1973) 9 Cal.3d 662, 664.)

- “[A] ruling made at the preliminary hearing or pursuant to a common law pretrial motion regarding the admissibility of a confession is not binding on the trial court should the defendant renew a previously denied motion.”  (People v. Smithson (2000) 79 Cal.App.4th 480, 495.)

- A magistrate’s denial of a speedy trial motion is not binding on the trial court.  (People v. McCoy (1983) 147 Cal.App.3d 638.)

- A magistrate’s refusal to hold to answer certain charges does not prevent the trial court from admitting evidence underlying the discharged counts under Evidence Code section 1101.  See also People v. Leon (2015) 61 Cal.4th 569, 596.)

D.  Penal Code Section 739

1.  Penal Code section 739 text:


- Penal Code section 739 provides, in pertinent part:

“When a defendant has been examined and committed, as provided in Section 872, it shall be the duty of the district attorney of the county in which the offense is triable to file in the superior court of that county within 15 days after the commitment, an information against the defendant which may charge the defendant with either the offense or offenses named in the order of commitment or any offense or offenses shown by the evidence taken before the magistrate to have been committed.”  (emphasis added)
2.  District Attorney’s ability to charge offenses discharged by the magistrate:
- The district attorney not bound by the view of the committing magistrate but may file an information charging the highest offense shown at preliminary hearing under “any reasonable construction of the evidence.” (People v. McKee (1968) 267 Cal.App.2d 509, 514.)  

3.  Restrictions on District Attorney’s filing right
- The courts have interpreted Section 739 as limiting the district attorney’s right to charge crimes.  The district attorney can charge only those crimes that are “transactionally related to the crimes for which the defendant has previously been held to answer.”  (People v. Superior Court (Mendella) (1983) 33 Cal.3d 754, 764 (citations and quotations omitted) (superseded by statute on another point, as discussed in People v. Baries (1989) 209 Cal.App.3d 313, 321.)  Accord Jones v. Superior Court (1971) 4 C.3d 660, 664.)  


- Examples:

- Defendant commits a robbery of a bank, holding a gun against the teller and the manager.  The magistrate discharges the count charging the robbery of the manager, but holds to answer the count involving the teller.

- Series of child molests occurring over different dates involving same victim determined to be transactionally related.  People v. Downer (1962) 57 Cal.2d 800, 809-10.)

4.  Magistrate’s refusal to hold a count to answer is not, in and of itself, a factual 
finding
- “Where nothing in the magistrate’s comments can be interpreted as a factual finding , but at best merely indicate the magistrate formed the ultimate, legal conclusion that the evidence was insufficient to show probable cause ... , the ultimate question on refiling a charge in the information is whether the charge finds evidentiary support in the record.”  (People v. Superior Court (Shamis) (1997) 58 Cal.App.4th 833, 842 (citations and internal punctuation omitted).)  Where the facts are undisputed, the determination of probable cause “constitutes a legal conclusion which is subject to independent review on appeal.”  (People v. Swanson-Birabent (2003) 114 Cal.App.4th 733, 740 (citation and internal punctuation omitted). 

5. Tactical considerations 


- Multiple defendants:
Penal Code section 739 refers to “a defendant,” not multiple defendants, so it is unlikely that a prosecutor could charge a codefendant whom the magistrate has completely discharged.


 -Due Process limits on charging case proved at PX but not held to answer:

Although section 739 itself places no limits on the prosecution to charge any facts shown at the preliminary hearing, trial courts often place due process limits on that right.  These limits tend to revolve around notice.  If the prosecution gives notice that it will seek a holding order, or file an information with uncharged counts that come to light during the preliminary hearing, and, if as a result the defense has the opportunity to cross examine or otherwise rebut the evidence, the 995 judge is likely to permit the district attorney to charge the new count in the information.  But if the prosecutor remains silent, and notifies the defense of the new charges only after the case has been held to answer, the courts will be more reluctant to permit the new charges.  This is particularly true if the new charges radically increase exposure, or if the defendant had no reason to cross examine on the new charge during the PX.

E.  Magistrate’s Power to Make Factual Findings
- The magistrate is the finder of fact.

- Superior court cannot substitute its judgment as to the credibility or weight of the evidence for that of the magistrate.  (People v. Hillhouse (2003) 109 Cal.App.4th 1612, 1622-23.)  

- In the context of dismissal of charges at a preliminary hearing, a court makes a factual finding when, after resolving evidentiary disputes and/or assessing witnesses’ credibility, it determines there is no evidentiary support for one or more elements of a charge. Conversely, a court makes a legal conclusion when it accepts the prosecution’s evidence, but determines there is insufficient evidentiary support for one or more elements of a charge  (People v. Rowe (2014) 225 Cal.App.4th 310, 318.)

- Reviewing court must respect this determination when it is supported by substantial evidence.  (People v. Slaughter (1984) 35 Cal.3d 629, 641.)  

- If the factual findings made by the magistrate are “fatal to the asserted conclusion that a particular offense was committed,” that offense may not be included in the information.  “Thus, whether the prosecutor may successfully challenge the magistrate’s conclusion that probable cause exists limited to a designated offense by inclusion of another charge, must be determined ‘within the context of the magistrate's (material) findings on the evidence.’ ”  (Walker v. Superior Court (1980) 107 Cal.App.3d 884, 889)  

F.  Dismissal and Refiling under Section 1387


1.  Penal Code §1387 provides:
(a) An order terminating an action pursuant to this chapter, or Section 859b, 861, 871, or 995, is a bar to any other prosecution for the same offense if it is a felony or if it is a misdemeanor charged together with a felony and the action has been previously terminated pursuant to this chapter, or Section 859b, 861, 871, or 995, or if it is a misdemeanor not charged together with a felony, except in those felony cases, or those cases where a misdemeanor is charged with a felony, where subsequent to the dismissal of the felony or misdemeanor the judge or magistrate finds any of the following:

(1) That substantial new evidence has been discovered by the prosecution which would not have been known through the exercise of due diligence at, or prior to, the time of termination of the action.

(2) That the termination of the action was the result of the direct intimidation of a material witness, as shown by a preponderance of the evidence.

(3) That the termination of the action was the result of the failure to appear by the complaining witness, who had been personally subpoenaed in a prosecution arising under subdivision (e) of Section 243 or Section 262, 273.5, or 273.6. This paragraph shall apply only within six months of the original dismissal of the action, and may be invoked only once in each action. Nothing in this section shall preclude a defendant from being eligible for diversion.
(4) That the termination of the action was the result of the complaining witness being found in contempt of court as described in subdivision (b) of Section 1219 of the Code of Civil Procedure.  This paragraph shall only apply within six months of the original dismissal of the action and may be revoked only once in each action.
(b) Notwithstanding subdivision (a), an order terminating an action pursuant to this chapter is not a bar to another prosecution for the same offense if it is a misdemeanor charging an offense based on an act of domestic violence, as defined in subdivisions (a) and (b) of Section 13700, and the termination of the action was the result of the failure to appear by the complaining witness, who had been personally subpoenaed. This subdivision shall apply only within six months of the original dismissal of the action, and may be invoked only once in each action. Nothing in this subdivision shall preclude a defendant from being eligible for diversion.

(c) An order terminating an action is not a bar to prosecution if a complaint is dismissed before the commencement of a preliminary hearing in favor of an indictment filed pursuant to Section 944 and the indictment is based upon the same subject matter as charged in the dismissed complaint, information, or indictment.

However, if the previous termination was pursuant to Section 859b, 861, 871, or 995, the subsequent order terminating an action is not a bar to prosecution if:

(1) Good cause is shown why the preliminary examination was not held within 60 days from the date of arraignment or plea.

(2) The motion pursuant to Section 995 was granted because of any of the following reasons:


     (A) Present insanity of the defendant.


     (B) A lack of counsel after the defendant elected to represent himself or herself rather than  
   
     being represented by appointed counsel.


     (C) Ineffective assistance of counsel.


     (D) Conflict of interest of defense counsel.


     (E) Violation of time deadlines based upon unavailability of defense counsel.


     (F) Defendant's motion to withdraw a waiver of the preliminary examination.


(3) The motion pursuant to Section 995 was granted after dismissal by the magistrate of the action pursuant to Section 871 and was recharged pursuant to Section 739.

2.  The Prosecution’s right to refile.  

- When the prosecution is unable to proceed, it has the option of seeking to dismiss the complaint and refiling immediately.  (People v. Standish (2006) 38 Cal.4th 858, 881–82.)


3.  Violent Felonies

- In the case of violent felonies, the prosecution may file a third time (that is, two dismissals do not preclude an additional refiling if either of the previous dismissals was due to “excusable neglect.”  (§ 1387.1)

- This exception is limited to violent felonies as defined under Penal Code section 667.5(c).

- Excusable neglect will be found “‘[I]f the police and prosecution had done all that could be reasonably expected to locate their witnesses and get them to court, and yet not succeeded, then, so far as concerns the construction of section 1387.1, their failure should still be labeled excusable neglect, despite the absence of any actual neglect, as commonly understood to include an element of carelessness or lack of sufficient regard or effort.’ ” (Miller v. Superior Court (2002) 101 Cal.App.4th 728, 741(citations and quotations omitted.).  See also People v. Mason (2006) 140 Cal.App.4th 1190, 1196–1197.

4.  “Refiling” the original complaint.
- If both the defense and the People agree, the court can proceed on the existing complaint, without requiring a new complaint to be filed.  


- The record will reflect the previous termination for the purposes of section 1387.

- The defendant is to be arraigned anew on the complaint, and the refiled action will proceed accordingly. (Penal Code §1387.2.)

- There are tactical benefits to both sides agreeing to this arrangement.  The People are spared the difficulty of obtaining a new warrant, filing new charges and so on.  The defendant benefits because he or she will be able to assert his or her rights under section 859(b) almost immediately.
NEXT WEEK:  Quick Tips on PX’s (Part IV)  [final segment]
Suggestions for future shows, ideas on how to improve P&A, and other comments or criticisms should be directed to P&A author deputy district attorney Mary Pat Dooley at (510) 272-6249, marypat.dooley@acgov.org
Technical questions should be addressed to Gilbert Leung at (510) 272-6327.  Participatory students: MCLE Evaluation sheets are available on location and certificates of attendance are constructively maintained in your possession in the Ala. Co. Dist.Atty computer banks.
If you wish to be added or removed from the P&A list, contact Mishel.Jackson@acgov.org
�  The P&A handout is authored by Assistant District Attorney Micheal O’Connor.










