BATSON / WHEELER



WHAT IT MEANS TO REPRESENT THE PEOPLE
OF THE STATE OF CALIFORNIA?

IT IS SUGGESTED THAT NO PARTICULAR STIGMA OR DISHONOR
RESULTS IF A PROSECUTOR USES THE RAW FACT OF SKIN
COLOR TO DETERMINE THE OBJECTIVITY OR QUALIFICATIONS OF
A JUROR. WE DO NOT BELIEVE A VICTIM OF THE
CLASSIFICATION WOULD ENDORSE THIS VIEW, THE
ASSUMPTION THAT NO STIGMA OR DISHONOR ATTACHES
CONTRAVENES ACCEPTED EQUAL PROTECTION PRINCIPLES.
RACE CANNOT BE A PROXY FOR DETERMINING JUROR BIAS OR
COMPETENCE. "A PERSON'S RACE SIMPLY 'IS UNRELATED TO
HIS FITNESS AS A JUROR."

POWERS V. OHIO (1991) 499 U.S. 400, 410.




Business & Profession Code §
6068

IT IS THE DUTY OF AN ATTORNEY TO DO ALL OF THE
FOLLOWING.

(A) TO SUPPORT THE CONSTITUTION AND LAWS OF
THE UNITED STATES AND OF THIS STATE



THE SEMINAL CASES

][I v. WHEELER (1978) 22 CAL.3D 258

e BATSON V. KENTUCKY (1986) 476 U.S. 79

« JOHNSON V. CALIFORNIA (2005) 545 U.S.
162




RULE OF PROFESSIONAL CONDUCT
RULE 8.4.1

(A)IN REPRESENTING A CLIENT, OR IN TERMINATING
OR REFUSING TO ACCEPT THE REPRESENTATION
OF ANY CLIENT, A LAWYER SHALL NOT:

(1) UNLAWFULLY HARASS OR UNLAWFULLY
DISCRIMINATE AGAINST PERSONS®* ON THE
BASIS OF ANY PROTECTED CHARACTERISTIC;



“PROTECTED CHARACTERISTIC” DEFINED

(¢) FOR PURPOSES OF THIS RULE:

(1) “PROTECTED CHARACTERISTIC” MEANS RACE,
RELIGIOUS CREED, COLOR, NATIONAL ORIGIN,
ANCESTRY, PHYSICAL DISABILITY, MENTAL DISABILITY,
MEDICAL CONDITION, GENETIC INFORMATION,
MARITAL STATUS, SEX, GENDER, GENDER IDENTITY,
GENDER EXPRESSION, SEXUAL ORIENTATION, AGE,
MILITARY AND VETERAN STATUS, OR OTHER
CATEGORY OF DISCRIMINATION PROHIBITED BY
APPLICABLE LAW, WHETHER THE CATEGORY IS
ACTUAL OR PERCEIVED:;



POLICY AND PROCEDURE #1-04
ETHICAL DUTIES

POLICY

The San Mateo County District Attorney’s Office requires that all of 1ts members exercise their
duties with the highest degree of ethics and mtegrity without regard to race, color, national or
ethnic origin, age, religion, disability, sex, sexual orientation or gender identity and expression.



Public Policy Underpinnings

e ALLOWS JURIES TO REFLECT DIVERSE BELIEFS TO AVOID
TYRANNY OF THE MAJORITY.

e COMBAT GOVERNMENTAL OPPRESSION.
* PROMOTE THE PERCEPTION OF COURTS AS LEGITIMATE.
* ENCOURAGE CITIZEN PARTICIPATION IN GOVERNMENT.

e STEM THE TIDE OF MINORITY STIGMATIZATION.



People v. Cleveland (2004) 32 Cal.4™"
704, 734

“IA] SINGLE RACE-BASED
CHALLENGE IS IMPROPER.”



V. Wheeler (1978) 22 Cal.3d 258

Co-A MURDER CASE INVOLVING THE KILLING OF A WHITE
GROCERY STORE OWNER DURING THE COMMISSION OF A
ROBBERY.

BOTH AS WERE BLACK.

JURY SELECTION

[A] NUMBER OF BLACKS WERE IN THE VENIRE SUMMONED TO
HEAR THE CASE, WERE CALLED TO THE JURY BOX, WERE
QUESTIONED ON VOIR DIRE, AND WERE PASSED FOR CAUSE,;
YET THE PROSECUTOR PROCEEDED TO STRIKE EACH AND
EVERY BLACK FROM THE JURY BY MEANS OF HIS PEREMPTORY
CHALLENGES, AND THE JURY THAT FINALLY TRIED AND
CONVICTED THESE DEFENDANTS WAS ALL WHITE.




The Defense Claim

“ITIHE PROSECUTOR WAS
UTILIZING HIS PEREMPTORY
CHALLENGES IN A SYSTEMATIC
EFFORT TO EXCLUDE ANY AND
ALL OTHERWISE QUALIFIED BLACK
JURORS FROM SERVING ON MY
CLIENT'S PETIT JURY."



The Prosecutor’s Response

“THE TRIAL COURT ASKED THE
PROSECUTOR IF HE DESIRED TO
RESPOND, BUT ADVISED HIM THAT
""YOU DON'T HAVE TO RESPOND IF
YOU DON'T WISH TO." THE
PROSECUTOR DECLINED TO
EXPLAIN HIS CONDUCT ...”



U.S. SUPREME COURT PRECEDENT
SMITH v. TEXAS (1940) 311 U.S. 128

A STATE CONVICTION WAS REVERSED WHERE A SHOWING WAS
MADE THAT BLACKS HAD BEEN “SYSTEMATICALLY EXCLUDED
FROM GRAND JURY SERVICE.”

JUSTICE BLACK: "IT IS PART OF THE ESTABLISHED TRADITION
IN THE USE OF JURIES AS INSTRUMENTS OF PUBLIC JUSTICE
THAT THE JURY BE A BODY TRULY REPRESENTATIVE OF THE
COMMUNITY. FOR RACIAL DISCRIMINATION TO RESULT IN THE
EXCLUSION FROM JURY SERVICE OF OTHERWISE QUALIFIED
GROUPS NOT ONLY VIOLATES OUR CONSTITUTION AND THE
LAWS ENACTED UNDER IT BUT IS AT WAR WITH OUR BASIC

CONCEPTS OF A DEMOCRATIC SOCIETY AND A REPRESENTATIVE
GOVERNMENT."

CAL. SUPREMES: “WE ADD THAT IN SUCH A WAR THE COURTS
CANNOT BE PACIFISTS.”



HOLDING

WE CONCLUDE THAT THE USE OF
PEREMPTORY CHALLENGES TO REMOVE
PROSPECTIVE JURORS ON THE SOLE
GROUND OF GROUP BIAS VIOLATES THE
RIGHT TO TRIAL BY A JURY DRAWN FROM
A REPRESENTATIVE CROSS-SECTION OF
THE COMMUNITY UNDER ARTICLE I,
SECTION 16, OF THE CALIFORNIA
CONSTITUTION.




WHICH GROUPS GENERATE
CONSTITUTIONAL CONCERN?

‘RACIAL

‘RELIGIOUS

*ETHNIC

‘OR SIMILAR GROUNDS



REMEDY

“THE ERROR IS PREJUDICIAL PER SE: ‘THE

RIGHT TO A FAIR AND IMPARTIAL JURY IS ONE
OF THE MOST SACRED AND IMPORTANT OF
THE GUARANTIES OF THE CONSTITUTION.
WHERE IT HAS BEEN INFRINGED, NO INQUIRY
AS TO THE SUFFICIENCY OF THE EVIDENCE TO
SHOW GUILT IS INDULGED AND A CONVICTION
BY A JURY SO SELECTED MUST BE SET
ASIDE.””



IMPORTANT SIDENOTE IN WHEELER

“I[WIHEN AN ISSUE OF THIS NATURE
DOES ARISE IN ANY CASE IT IS
INCUMBENT UPON COUNSEL,
HOWEVER DELICATE THE MATTER,
TO MAKE A RECORD SUFFICIENT TO
PRESERVE THE POINT FOR
REVIEW.”



MAKE SURE THE COURT DOES ITS JOB!

“[WIHEN A TRIAL COURT FAILS TO MAKE EXPLICIT
FINDINGS OR TO PROVIDE ANY ON-THE-RECORD ANALYSIS
OF THE PROSECUTION'S STATED REASONS FOR A STRIKE, A
REVIEWING COURT HAS NO ASSURANCE THAT THE TRIAL
COURT HAS PROPERLY EXAMINED “ALL OF THE
CIRCUMSTANCES THAT BEAR UPON THE ISSUE” OF
PURPOSEFUL DISCRIMINATION.”

PEOPLE v. WILLIAMS (2013) 56 CAL.4ATH 630, 717




BATSON V. KENTUCKY (1986) 476 U.S. 79

CHARGES: SECOND DEGREE BURGLARY AND RECEIPT OF STOLEN
PROPERTY

DEFENDANT WAS BLACK.

THE PROSECUTOR USED HIS PEREMPTORY CHALLENGES “TO STRIKE
ALL FOUR BLACK PERSONS ON THE VENIRE, AND A JURY COMPOSED
ONLY OF WHITE PERSONS WAS SELECTED.”

DEFENSE MOVED TO DISCHARGE THE JURY BEFORE IT WAS SWORN
ASSERTING THE PROSECUTION’S USE OF PEREMPTORY CHALLENGES
VIOLATED THE DEFENDANT’S SIXTH AND FOURTEENTH AMENDMENT
RIGHTS.

THE TRIAL COURT DENIED THE DEFENDANT’S MOTION WITHOUT
ARGUMENT.



THE COURT EXAMINED PRECEDENT AND OBSERVED,

THAT DECISION LAID THE FOUNDATION FOR THE COURT'S
UNCEASING EFFORTS TO ERADICATE RACIAL
DISCRIMINATION IN THE PROCEDURES USED TO SELECT
THE VENIRE FROM WHICH INDIVIDUAL JURORS ARE
DRAWN. IN STRAUDER, THE COURT EXPLAINED THAT THE
CENTRAL CONCERN OF THE RECENTLY RATIFIED
FOURTEENTH AMENDMENT WAS TO PUT AN END TO
GOVERNMENTAL DISCRIMINATION ON ACCOUNT OF RACE.
EXCLUSION OF BLACK CITIZENS FROM SERVICE AS JURORS
CONSTITUTES A PRIMARY EXAMPLE OF THE EVIL THE
FOURTEENTH AMENDMENT WAS DESIGNED TO CURE.



3 PART INQUIRY

 ENDORSES A 3 PART INQUIRY BY THE TRIAL COURT TO
EXAMINE A CLAIM OF RACIALLY MOTIVATED PEREMPTORY

CHALLENGES.

1. PRIMA FACIE SHOWING THAT “ALL RELEVANT
CIRCUMSTANCES” RAISES AN INFERENCE OF
DISCRIMINATION.

2. PERSON EXERCISING THE CHALLENGE IS THEN GIVEN AN
OPPORTUNITY TO PROVIDE PERMISSIBLE JUSTIFICATION FOR
THEIR USE OF A PEREMPTORY CHALLENGE.

3. TRIAL COURT DECIDES WHETHER THE MOVING PARTY HAS
PROVEN A DISCRIMINATORY PURPOSE.



Prima Facie Showing

 DEFENDANT MUST SHOW THAT HE IS A MEMBER OF A
COGNIZABLE RACIAL GROUP

AND

e THE PROSECUTOR EXERCISED PEREMPTORY
CHALLENGES TO REMOVE FROM THE VENIRE MEMBERS
OF THE DEFENDANT’S RACE.



JOHNSON V. CALIFORNIA
(2005) 545 U.S. 162

« 2ND DEGREE MURDER CASE
* A WAS BLACK.

s PROSECUTOR USED 3 OF HIS 12 EXERCISED
PEREMPTORY CHALLENGES TO REMOVE ALL BLACK
PROSPECTIVE JURORS.

e THE COURT OF APPEAL REVERSED.

e THE CALIFORNIA SUPREME COURT REINSTATED THE
CONVICTION.



PRIMA FACIE SHOWING UNDER WHEEILER

e AFTER USING HIS SECOND OF THREE PEREMPTORY CHALLENGES
TO REMOVE BLACK PROSPECTIVE JURORS, DEFENSE COUNSEL
OBJECTED.

e COURT FOUND UTILIZING THE STANDARD IN WHEELER THAT
DEFENSE COUNSEL FAILED TO MAKE A PRIMA FACIE SHOWING.

e THE PROSECUTOR WAS NOT ASKED AND DID NOT PROVIDE HIS
JUSTIFICATION FOR THE CHALLENGES.

e AFTER STRIKING 3RP JUROR DEFENSE RENEWED THE MOTION.

e THE COURT WAS SATISFIED THAT THE CHALLENGES COULD BE
JUSTIFIED BY RACE NEUTRAL REASONS.

* IN FINDING THERE WAS NO PRIMA FACIE CASE MADE, THE COURT
STATED THAT THERE WAS NO SHOWING OF “A STRONG
LIKELIHOOD” THAT THE CHALLENGES HAD BEEN IMPERMISSIBLY
BASED ON RACE.




HOLDING

 DEFENDANT MEETS THEIR BURDEN OF MAKING A PRIMA FACIE
SHOWING IF THEY “RAISE AN INFERENCE” A PARTY USED
CHALLENGES TO EXCLUDE PROSPECTIVE JURORS ON ACCOUNT OF
RACE.

e THE BATSON FRAMEWORK IS DESIGNED TO PRODUCE ACTUAL
ANSWERS TO SUSPICIONS AND INFERENCES THAT DISCRIMINATION
MAY HAVE INFECTED THE JURY SELECTION PROCESS.

* IN OTHER WORDS, CALIFORNIA’S STANDARD IS TOO HIGH.

e CASE REVERSED AND REMANDED.



WHO CAN MAKE THE MOTION?

e EITHER THE PROSECUTION OR DEFENSE CAN BRING A
BATSON MOTION.

GEORGIA V. MCCOLLUM (1992) 505 U.S. 42.




OUR BATSON/WHEELER REMEDIES

 “IT SEEMS MORE APPROPRIATE AND, CONSISTENT WITH THE ENDS
OF JUSTICE TO PERMIT THE COMPLAINING PARTY TO WAIVE THE
USUAL REMEDY OF OUTRIGHT DISMISSAL OF THE REMAINING

VENIRE.”

* RESEATING OF IMPROPERLY CHALLENGED JURORS.

* MONETARY SANCTIONS.

e GRANTING THE AGGRIEVED PARTY ADDITIONAL CHALLENGES.

PEOPLE V. WILLIS (2002) 27 CAL. 4TH 811




WHAT IF THE COURT MAKES NO MENTION OF
WHETHER OR NOT IT HAS FOUND A PRIMA
FACIE CASE?

 If a trial court denies a Paftson challenge after hearing the
prosecutor’s reasons for exercise of the challenge without
mentioning whether or not a prima facie showing has been
made . ..

“Review of those rulings necessarily begin with the third stage.”

* People v. Scott (2015) 61 Cal.3d 363, 392




WHAT IF COURT FINDS NO PRIMA FACIE
SHOWING HAS BEEN MADE?

e “[IIT IS THE BETTER PRACTICE TO HAVE THE STATE RESPOND,
AND THEN FOR THE COURT TO MAKE A DETERMINATION ON
WHETHER THE REASONS ARE RACIALLY NEUTRAL,” WHICH
“WOULD ELIMINATE REMANDS FOR SUCH A DETERMINATION IF
THE TRIAL COURT IS HELD TO HAVE ERRED IN HOLDING THE
DEFENDANT HAD FAILED TO MAKE THE PRIMA FACIE
SHOWING”]; STATE V. JOE (LA.CT.APP. 1996) 678 S0. 2D
586, 591 [“THIS IS UNDOUBTEDLY THE BETTER PRACTICE]”

CITED WITH APPROVAL BY THE CALIFORNIA SUPREME COURT
IN.

PEOPLE V. SCOTT (2015) 61 CAL.4TH 363, 391 [188
CAL.RPTR.3D 328, 349 P.3D 1028].)




JUSTIFYING CHALLENGES DOES NOT ALWAYS
WAIVE APPELIATE CONSIDERATION OF PRIMA
FACIE SHOWING

[W]hen [...] the trial court states that it does not believe a
prima facie case has been made, and then invites the
prosecution to justify its challenges for purposes of completing
the record on appeal, the question whether a prima facie case
has been made is not mooted, nor is a finding of a prima facie

showing implied.

People v. Welch (1999) 20 Cal.4th 701, 746.




MAKE A COMPLETE RECORD OF YOUR
REASONS

e HOSTILE LOOKS FROM A PROSPECTIVE JUROR CAN
THEMSELVES SUPPORT A PEREMPTORY CHALLENGE.
PEOPLE V. GUTIERREZ (2002) 28 CAL. 4TH 1083

e HAVING A HISPANIC SURNAME IS NOT A COGNIZABLE
CLASS. PEOPLE V. GUTIERREZ (2002) 28 CAL. 4TH 1083

e« HOWEVER, IF THE ETHNICITY OF THE JUROR IS UNKNOWN IT
SUFFICIENTLY DESCRIBES A COGNIZABLE CLASS. PEOPLE V.
TREVINO (1985) 39 CAL.3D 667, 684.

 FILE A DECLARATION DESCRIBING OR EXPANDING UPON
REASONS FOR A CHALLENGE (IF NECESSARY).



SINCERITY MATTERS

“THE JUSTIFICATION NEED NOT SUPPORT A CHALLENGE FOR
CAUSE, AND EVEN A ‘TRIVIAL’ REASON, IF GENUINE AND
NEUTRAL, WILL SUFFICE.”

PEOPLE V. ARIAS (1996) 13 CAL.4™ 92, 136.




NON-VERBAL COMMUNICATION

A PROSPECTIVE JUROR MAY BE EXCUSED BASED UPON FACIAL
EXPRESSIONS, GESTURES, HUNCHES, AND EVEN FOR
ARBITRARY OR IDIOSYNCRATIC REASONS.

“EXPERIENCED TRIAL LAWYERS RECOGNIZE WHAT HAS BEEN
BORNE OUT BY COMMON EXPERIENCE OVER THE CENTURIES.
THERE IS MORE TO HUMAN COMMUNICATION THAN MERE
LINGUISTIC CONTENT. ON APPELLATE REVIEW, A VOIR DIRE
ANSWER SITS ON A PAGE OF TRANSCRIPT. IN THE TRIAL COURT,
HOWEVER, ADVOCATES AND TRIAL JUDGES WATCH AND LISTEN
AS THE ANSWER IS DELIVERED. MYRIAD SUBTLE NUANCES MAY
SHAPE IT, INCLUDING ATTITUDE, ATTENTION, INTEREST, BODY
LANGUAGE, FACIAL EXPRESSION AND EYE CONTACT.”

PEOPLE V. LENIX (2008) 44 CAL.4TH 602, 613




WHAT IF YOU CANNOT REMEMBER THE
REASON FOR THE CHALLENGE?

« GONZALEZ V. BROWN (2009) 585 F.3D 1202:

THE TRIAL COURT CAN STILL MAKE A FINDING THAT A
CHALLENGE WAS EXERCISED IN A CONSTITUTIONALLY
PERMISIBLE MANNER IF THE TOTALITY OF THE
CIRCUMSTANCES SUPPORTS A RACE NEUTRAL REASON.

1. WERE MEMBERS OF THE COGNIZABLE GROUP LEFT ON
THE JURY.

2. DID THE PROSECUTOR ACCEPT THE JUROR PRIOR TO
EXERCISING THE CHALLENGE AGAINST THEM.

3. NON-DISCRIMINATORY REASONS PROFFERED AS TO
OTHER CHALLENGES.



THIRD PRONG - HAS A DISCRIMINATORY
PURPOSE BEEN PROVEN?

e THE 3R° PRONG “DEMANDS OF THE TRIAL JUDGE A
SINCERE AND REASONED ATTEMPT TO EVALUATE” THE
TRUTHFULNESS OF THE RACE-NEUTRAL REASON.

PEOPLE V. HALL (1983) 35 CAL.3D 161.




Miller-El v. Cockrell (2003) 537 U.S.
322, 339

“THE ISSUE COMES DOWN TO WHETHER THE TRIAL COURT FINDS THE
PROSECUTOR'S RACE-NEUTRAL EXPLANATIONS TO BE CREDIBLE.”

FACTORS CONSIDERED

1.

sy W N

THE PROSECUTOR'S DEMEANOR;

[Hlow REASONABLE, OR HOW IMPROBABLE, THE EXPLANATIONS
ARE;

[WIHETHER THE PROFFERED RATIONALE HAS SOME BASIS IN
ACCEPTED TRIAL STRATEGY.”

IN ASSESSING CREDIBILITY, THE COURT DRAWS UPON ITS
CONTEMPORANEOUS OBSERVATIONS OF THE VOIR DIRE.

IT MAY ALSO RELY ON THE COURT'S OWN EXPERIENCES AS A
LAWYER AND BENCH OFFICER IN THE COMMUNITY, AND EVEN THE
COMMON PRACTICES OF THE ADVOCATE AND THE OFFICE THAT
EMPLOYS HIM OR HER.



Powers v. Ohio (1991) 499 U.S. 400

* AGGRAVATED MURDER CASE.
* WHITE A.

* PROSECUTOR REMOVED 7 BLACK POTENTIAL JURORS WITH
PEREMPTORY CHALLENGES.

HELD: RACIAL IDENTITY BETWEEN THE OBJECTING DEFENDANT
AND THE EXCLUDED JURORS DOES NOT CONSTITUTE A
RELEVANT PRECONDITION FOR A BATSON CHALLENGE.



WHAT DOES “COGNIZABLE GROUP”
MEAN?

“'A group to be "cognizable" . . . must have a definite composition
. . . there must be some factor which defines and limits the
group. A cognizable group is not one whose membership shifts
from day to day or whose members can be arbitrarily selected. . .
. There must be a common thread which runs through the
group, a basic similarity in attitudes or ideas or experience. . .

69
°

U.S. v. Guzman (S.D.N.Y. 1972) 337 F. Supp. 140, 143-144 cited
by People v. Motton (1985) 39 Cal. 3d 596, 606.




WHICH GROUPS QUALIFY AS
“COGNIZABLE?”

RACE: BATSON V. KENTUCKY (1986) 476 U.S. 76, 84-89
GENDER: J. E. B. V. ALABAMA EX REL. T. B. (1994) 511 U.S. 127
ETHNICITY: PEOPLE V. WHEELER (1978) 22 CAL.3D 258, 276
SEXUAL ORIENTATION: PEOPLE V. DOUGLAS (2018) 22 CAL. APP. 5TH 1162
RACE + GENDER: PEOPLE V. MOTTON (1985) 39 CAL.3D 596, 605
RELIGION: PEOPLE V. SCHMECK (2005) 37 CAL. 4TH 240

NATIONAL ORIGIN: LIKELY, BUT NOT SQUARELY DECIDED. SEE CASTANEDA V.
PARTIDA (1977) 430 U.S. 482 — EXCLUSION OF MEXICAN-AMERICAN FROM
SELECTION OF GRAND JURY.




CAL. CODE OF CIVIL PROCEDURE SEC.
231.5

A PARTY SHALL NOT USE A PEREMPTORY CHALLENGE TO
REMOVE A PROSPECTIVE JUROR ON THE BASIS OF AN
ASSUMPTION THAT THE PROSPECTIVE JUROR IS BIASED
MERELY BECAUSE OF A CHARACTERISTIC LISTED OR
DEfINED IN SECTION 11135 OF THE GOVERNMENT CODE,
OR SIMILAR GROUNDS.

CITED IN PEOPLE V. TRINH (2014) 59 CAL.4™ 216, 241.




GOVERNMENT CODE SECTION 11135
SIMILAR GROUNDS

SEX

RACE

COLOR

RELIGION

ANCESTRY

NATIONAL ORIGIN
ETHNIC GROUP IDENTIFICATION
AGE

MENTAL DISABILITY
10.PHYSICAL DISABILITY
11.MEDICAL CONDITION
12. GENETIC INFORMATION
13. MARITAL STATUS
14.SEXUAL ORIENTATION

©OONOUMON =



WHICH GROUPS DO NOT QUALIFY AS
“COGNIZABLE?”

e Low INCOME: PEOPLE V. BURGENER (2003) 29 CAL.4TH AT P. 856

e YOUNG PEOPLE: PEOPLE V. STANSBURY (1993) 4 CAL.4ATH 1017, 1061

e BLUE COLLAR: PEOPLE V. ESTRADA (1979) 93 CAL.APP.3D 76, 93
& Low INCOME

e NEWLY RESIDING IN COMMUNITY: ADAMS V. SUPERIOR COURT (1974) 12 CAL.
3D 55, 60.

* PEOPLE OF COLOR: PEOPLE V. DAVIS (2009) 46 CAL.4™ 539, 583; PEOPLE V.

NEUMAN (2009) 176 CAL.APP.4™H 571




BE AWARE OF THE BOUNDARIES

PEOPLE V. JONES (2011) 51 CAL.4™ 346

PROSPECTIVE BLACK JUROR WAS EXCUSED BECAUSE SHE
ATTENDED THE 15T AME CHURCH, WHICH THE
PROSECUTOR BELIEVED TO BE A ‘“CONSTANTLY
CONTROVERSIAL” ORGANIZATION.

THE CALIFORNIA SUPREME COURT FOUND NO ERROR IN
THE EXERCISE OF THIS CHALLENGE.



BILINGUAL JURORS

HERNANDEZ V. NEW YORK (1991) 500 U.S. 352
PLURALITY OPINION

« FOUND NO CLEAR ERROR IN STRIKING BILINGUAL
JUROR BECAUSE FEAR THAT THEY WOULD REJECT
'cl')l-vlth}NTERPRETERS’S VERSION IN FAVOR OF THEIR

« EXPRESSED CONCERNS ABOUT POTENTIAL PRETEXT
FOR RACIAL DISCRIMINATION.

 [F FEARIS NOT SUPPORTED BY THE RECORD, THIS
GROUND MAY BE VIEWED AS A RUSE. SEE PEOPLE V.
GONZALES (2008) 165 CAL.APP.4™ 620.




MILLER-EL | & 1I

« CAPITAL MURDER CASE IN TEXAS.

« 10 OF 11 BLACK JURORS WERE STRICKEN BY
PROSECUTOR.

« THE CASE WAS REMANDED BY TEXAS COURT OF
APPEALS TO ALLOW PROSECUTOR TO STATE THEIR
REASONS.

 TRIAL COURT FOUND RACE NEUTRAL REASONS
“COMPLETELY CREDIBLE”



UNITED STATES SUPREME COURT’S
INVOLVEMENT

 FOUND TRIAL COURT’S FINDINGS UNSUPPORTED
STATING THE REASONS PROVIDED BY THE
PROSECUTOR “REEKIED] OF AFTERTHOUGHT.”

« THE UNITED STATES SUPREME COURT
CONDUCTED A DEEP DIVE INTO THE RECORD AND
PROVIDED STANDARDS BY WHICH A COURT
SHOULD REVIEW “ALL RELEVANT
CIRCUMSTANCES.”



BARE STATISTICS

THE PROSECUTOR STRUCK 91 %
OF BLACK PROSPECTIVE
JURORS, BUT ONLY 12% OF NON-
BLACK PROSPECTIVE JURORS.



DISPARATE QUESTIONING

PROSECUTOR PRESSED BLACK PROSPECTIVE
JURORS HARDER AND WORDED QUESTIONS TO
THEM IN A WAY THAT COULD PRESUMED BIAS.

DID NOT EMPLOY THE SAME RHETORICAL TACTICS
WITH OTHER JURORS.

CHARACTERIZED QUESTIONG AS “MANIPULATIVE”
AND “TRICKERY.:



EVIDENCE OF FORMER DA’S POLICY OF
JURY SELECTION DISCRIMINATION

e THE COURT REVIEWED TESTIMONY OF FORMER
PROSECUTORS REGARDING THE OFFICE CLIMATE
RELATED TO RACE-BASED VOIR DIRE.

e CONSIDERED A PROSECUTOR WRITTEN MANUAL (THE
“SPARLING MANUAL”) DISCUSSING TYPES OF PEOPLE
NOT TO CHOOSE IN VOIR DIRE. THE MANUAL OUTLINED
REASONS FOR EXCLUDING MINORITY PANELISTS FROM
JURY SERVICE.



NOTATION OF RACE ON JURY SELECTION
CARDS

PROSECUTORS ANNOTATED RACE
OF PROSPECTIVE JURORS ON NOTE
CARDS.




COMPARATIVE ANALYSIS

COMPARISON OF RESPONSES BETWEEN THOSE WHO
WERE STRICKEN VERSUS THOSE WERE EMPANELED.

IF THE SAME QUALITY APPLIED TO NON-BLACK
POTENTIAL JURORS WHOM THE PROSECUTION DID
NOT STRIKE THAT COULD SERVE AS EVIDENCE OF
RACE BASED DISCRIMINATION.

MAY BE CONSIDERED FOR THE FIRST TIME ON APPEAL.



REVERSAL

“I[IWIHEN THE EVIDENCE ON THE
ISSUES RAISED IS VIEWED
CUMULATIVELY ITS DIRECTION IS
TOO POWERFUL TO CONCLUDE
ANYTHING BUT DISCRIMINATION.”
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