Cal. 3d Nmm

= Batson v. Kentucky (1986)
AU

= Johnson v. California (2005)
945 U.S. 162 |




Public Policy Underpinnings

>__O<< juries to reflect Q_<mqmm beliefs to
avoid tyranny of the majority

Combat governmental oppression: |
Promote perception of courts as legitimate

Encourage citizen participation in gov’t
Stem the tide of minority stigmatization




Peaple v. Wheeler

~ = Article 1, Section 16 of the California _

~ Constitution contains a “right to trial by jury
drawn from a representative cross-section
of the community . . . .” (/d. at 276-77.)

® Using peremptory challenges to kick jurors
based solely on “group bias” violates that
right. (/d.)




= “Group Bias™: The presumption “that
certain jurors are biased merely because
they are members of an identifiable group
distinguished on racial, religious, ethnic, or

m_3__mﬁ__._w.@ﬁoc:am: (/d. at 276)




= 14" Amendment’s Equal Protection

- Clause requires that jurors not be
perempftorily challenged solely based on
race (or protected classification)

= Promulgated Three-Part Inquiry for Trial
Court to use in monitoring a Batson-type
~ challenge




- _umosz Onco:o:ﬁ 3cmﬁ Bmxo U:Bm.___ﬂmo_m
~ case that totality of circumstances ﬂm_mmmm:_
. _2@6:8 of Q_mo_._B_:mﬁoQ x.ow

. _u_wozo m wcam: shifts 8 roo:ma to @_<m.
Um_,B_mm_U_m reasons

3 :m_ .Ooc: Qmo_ammé ether
onco:m:ﬁ_.___:mm _o__..o<m:.a_mo___.___Bm___w:MmS_ﬂ ._.1_.




(2005) 545 U.S. 162

_ ® Prong 1 of the original = Johnson held that
~ Wheelertestrequired = standard too high; CA
~__opponent to show should be using mere

“strong likelinood™ that “inference” language

~ Jurors being kicked of Batson (totality of
| due to group bias the circumstances)




Making the Prima Facie Case

= Make ._.O put on record whether finding
Prima Facie case

--|f does not expressly so find, and you begin giving
your reasons, Prong 1 will be deemed MOOT on
~ appeal | |

= |f TC finds no prima facie case, ask to put
your classification-neutral reasons on
record for purposes of appeal
—-If says no, file them in a written declaration




s ~ othersin ..%m o_mm.wﬁ?v__n_.oﬁ.”_w__.m _ King me
. oﬁ:mqm___:_ﬁ:m o_mmm _.mBmS__o:_.*:m __um:m_v




reasoned mﬂoB o 8___Mmc_m___c”m_*mw;: o
truthfulness of the _uﬂommqmo_ race- :mc:m_
u_;aﬁmmmo: w¢taa;__; __- -
- (People v. Hall (1983) wm al
  va:” :Amﬂv -




r the pros = Doesn't matterif D
or the Qmﬁm:mm can  and the challenged
_bring a Batson = _____.E.O_—. share ﬁjm__,_mm._jm_ __
_ 39_03 Ammo@m < = _w____.____“_o_mmm_:om:o: or not.
>Collum (1992) 505  (Powers v. Ohio

a@: 499 U'S. %S _____




= Best practice: Bm_a : Too late to Wheelerif
- _motion at bench EJ\ >ZD m:m_.:mﬁom _
e Sl

= Hearing: outside = But 85 still Wheeler
~ Jury’s presence S as o o::ﬂm Um:m_ i

mmmmo:m om::oﬁ _um |




Whatisa®




_umom\o_o__oqmﬁ::_o_q

~ * National Origin = Sexin combination w/-

___”__.__mm_om\m:‘_:_o_a\__ mﬁo

" mm__@_o:m >m___m:o: - .
- (note the difference __oﬂ moxcm___ _._._o:ﬁmﬁ..o_:.
x_o_c:@ someone <<:9 _

- due to qm__@_o:m VIEWS, . ugio m_.O;::n_m




= Age ?o::@ and Old)

= People newly residing
In the community

= “People of Color” as a
combined group

People v. Davis (2009) 46 Cal.

4% 539; People v. Neuman
(2009) 176 Cal. App. 4! 571




= Hard to find a case law definition that's
cited with regularity

(see People v. Garcia (2000) 77 Cal. App. 4t
1269, 1275-76 (drawing upon a Cal. Sup. plurality
opinion’s definition in the absence of something
with more authority)




Grounds”: Federal

= Here’s a pre-Batson definition in grand jury

~context: whether “the group is one that is a
recognizable, distinct class, singled out for
different treatment under the laws, as

written or as applied.”

(Castaneda v. Partida (1977) 430 U.S. 482, h@h
see Garcla, supra, at 1273 (noting that this is likely
the US Supreme’s standard b/c they cited this
case in Batson)




= CCP 231.5 was meant “to codify the decision in” Garcia.
(CAL. CODE CIV. PROC 231.5 (2000 Note).)

= Garcia recites plurality language in Rubio v. Superior
Court, (1979) 24 Cal. 3d 93, suggesting the following as
the first Qo:@ of a two-prong definition:

= oqoc_um é:_omm members “share m__ 8330:@@6822@_ |
arising from their life experience in the group, i.e., a
perspective gained precisely because they are 3@3%3

13

of that group.
(Garcia, supra, at 1276 (quoting Rubio (lead op.), supra, at 98).)




= Omﬁm ________ :oﬁmm 5@ mcgo ooc: @m<m _.m_go-;_
_uﬂo:o ﬁmmﬁ ccﬁ o:_< 5@ first Um: mmmBmo_

| xm:__ Qmﬁm m_m_o_ cmm._ Em mmoo:a !.o:@




ion: People v. Jones
Amojv 51 Cal. 4t 346

= Where P excused = Cal Sup’s said P “did
~_ black juror partly c\o ~_not excuse her
she attended the 1st because of her
A.M.E. Church, which religious views but

- P called a because he believed
~_ ‘controversial” she belonged toa
o@m:ﬁm:o:, and said controversial
he didn't want anyone organization.” (/d. at
‘controversial’. . . 368.)




__:@cm_m #1: Hernandez v. New York
~(1991) 500 c S. wmm

.,if_?_‘ w m ..E.... N e
.5...{ L
PLURALITY

= 4-justice opinion stated

the Trial Court did not
commit clear error in

believing DA’s claim that
he kicked the Spanish-

speaking jurors because

they @m<m :_3 reason 8
ﬁ:_:x ould 1 n

.m. L ».?L LRt e S AT T e
Li mﬁf L PN llol O VIO w i

favor of 5@: own, and
not because he wanted

ay=)
%ik_ m f { L/

= BUT: “[A] policy of striking

all who speak a given
language, without regard
to the particular
circumstances of the trial
or the individual
responses of the jurors,
may be found _u< Em Sm_

' in EQ@@ 8 _om a pretex

.Smﬁ case Is :o” _umﬁoﬂo
us.” (Id. at 371-72.)




% % 3 a,mmuw Z

3 ,

ﬁ:___o_, 1m:_m:- __




Qo:wm\mm where. UD>

___mﬁmﬁma mm<m_.m_ reasons to
~ kick the juror, _:o_ca_:@ his
~ fear the juror would qm_mo_ﬁ

the official interpreter’s

b% w,@ gmm n QM

mc% icious of [ being a 1t
-~ for excusing those .mﬁ,m@w
e _..ﬁg may be perceivedas

more am@w ident Q ng wi S._M_..
their ‘wa?ﬁm_ @ and/or

_ their Hispanic ethnicity, i.e.,
____Eomm Eso mz__ mvmmx |




Statistics
R OoBUm_ﬁmﬁZm >:m_<m_m
= B QDQ _U_m._um rate
~ Questioning

New Forms of Evidence to Prove
or Disprove Discriminatory Intent




. o Z @..C.w ._“m_ mmmm.\m _“O. : Umw _U ﬂ@ﬁmx._”c m_




\ o —— St m.: mﬁ_ om — =
_u struck 91 % of _u_.___mox voﬁo:_:m__ qu s, US
o:_< 12% of non- c_moxﬁoﬁm::m_ _____ _Eo_.m




~ Miller-El (cont’d)

Disparate Questioning

P pressed black potential jurors harder in
questioning e

Also, asked trick questions of them more
often




- e :ﬁdv

== m<_n_®:om of _U.mmﬁ DA’s Office
Lo Policy of Jury Selection
Discrimination

Testimony of former prosecutors of office
climate of race-based voir dire

Prosecutor-written manual discussing
types of people not o choose



Zo._”m.ﬂ_o: o.ﬂ ___________ mmom _________ .3 r_cq.<
Selection Cards

P annotated race on cards; but trial was
before Batson, so Ct. not impressed with
excuse of annotating to avoid Batson error




coﬁm::m_ _c_.oqm

d  isame quality applied to non-black potential jurors
. <<:o P o__o_:ﬁm:_xm m<_n_o:om o_n_”___a__mo:3__,_m=o: .










mmﬁmc__m: USJQA m _u:3m
_umo_m ase




_\SSmEm V.

<oE, _umoo_d_

= TC found no Prima Facie
case

= P tried to put reasons on
~ record, just in case, for
appeal

= TC said no thanks

ot Circuit said it was P’s
responsibility to make
record, b/c prima facie
case was shown

Guess what? P no _o:@.mﬁ
remembered why.




Dm ____S:m: ,m__,m__ox Uoﬂm 2__&____&”.__50“ S :ma_w:.____v req coﬂ
Emm..am:_mn_ mmmq wo:oo_ mm_a service _ox __




L Om_ mc_u.mmmooos_NmOOch_.m.ﬁ_<m
>:m_<m_m _“Nmo_c:ma ﬁoq _n___.mﬁ ._._3m o:____

_:*o_.BmH_o: 8 mo m:@m@m




Lenix: Make Your Record

- = Cal Sup’s prefer we make our own record

and do our own Comparative Analysis at
trial

e = SO ﬁ:mﬁ “defendant can make m: _:o_cm_<m

record, [and] the prosecutor can respond to

the alleged similarities”
(Id. at 624.)




,, _. ,‘ __”_”___m_,_\.“_m_“_u____.__ QD_X ﬂm OO@ : ._Nmm |_|O moo_U NN@
Uoém r 8 _.._ B: __________ Vol di 3____“_:3m !:




~ Lenix and Green v. Lamarque:

Notations on Juror Cards

= [enix: Dicta re: >\§m?m\u = BUT SEE Green v.
~ disapproval ofrace Lamarque (9 Cir. moomv
notations on juror cards: 532 F.3d 1028, 1033,
= “\\e emphasize, finding a Batson violation
however, that post- because, inter alia, “the
Batson, recording the - prosecutor had noted the
race of each jurorisan ~  race of each venire
important tool to be used member he struck from
by the court and counsel the jury pool; when the
in mounting, refuting or trial judge asked him who
~ analyzing a Batson _ he struck and why, the
o O—._m__mjmm & QQ at 61 N e U_.Ommoc_no_. Was m—u_m ﬁe
n.12.) - read off a list,” then cited
Miller-El's note of that.




ol m\om V. OoS:m Am. 15)

A s US. 333

= S mcva_}mm cams\.ig_%t overturned 9t Circuit for
going too far in second-guessing TC’s 3™ prong credibility
determination

= S Sup’s Used Comp. Analysis as a Shield rather Em: a
Sword

= Noted P struck similarly situated white potential juror
Ao:m__m:@m on appeal was to strike of _u_mox _uoﬁm::m_




Uﬂ




mparative Analysis
ips & Strategies
_. Don’t wait for D; make your own Comp. >:m_<m_m

argument, or App. Ct. will draw judgment on an
artificially short record

- m:_m_a rather than a m<<o_.a.....,._uo_3 oE when <oc
~ kicked others é\mmBm attribute _




Tips & Strategies
= ooiciolloWztines = = e
~ Q’s—orpointout .
that Trial Court
kept strict timetable

and you didn’t
have ::._m

= Bring a calculator
- todo statistics




 Souwhat happens when you kick

e _Umo_mcmm 9n the E_.o_. S QmBmm:Q




Strikes w/o Record Support

= People v. Silva Amoo: 25 Cal. Es 345

c,m<mamo_ death penalty when P’s non-demeanor
reasons belied by record, and demeanor reason not
supported by it)

= Shyder v. \.ocﬁm:m supra

(reversed where P gave 2 reasons, \_ of which Um__mo_
by Comp. Analysis and 1 was demeanor not in
record; TC didn’t state which it credited)




= _Qm<oama é:mqm v @m<m Qm3om:o___,
. [e3son 9n ::mﬂ <mJ\ ﬁmm_uo:mm to <QS




A mm< of Iocm
mE. Don't _uo_.@m*.. Imcmmm

= People ,\,m&somo_ (2003) 31 Cal. 4th 903

(accepted TC’s non-detailed Qma_c:_a\_ ruling when P’s
demeanor reason not in record but P’s other reason not

belied by it)

= NOTE: Reynoso can be a helpful decision, but
the better practice is to make a demeanor
record and have TC give a Qoﬁm__ma E___,_@
~ Leave no mﬁo:m unturned. _




]

_ oﬁma _:_:QMQ _ vm race-

~ neutral der ____”_”_._.__mmso_ﬁ =
~ reasoneven when 5@.
- TC wasn'’t the judge
.<<:o émm _uﬁomm:ﬁ _ﬁo_w_._

- __ _._.._”.___.._OOBU_m_DGQ O*..
- demeanor.




“first hand ocmm Em:o_:m_
are of m_»mm_ﬁ

importance,” Batson
does __:_o.ﬂ_::o_a__ﬂ:mﬁ m
__.__.__._.___M_._”.QmBmm:o?cmmma

. __.______”__.___.___..mx_o_m:m:o: __ 3: st Um

_:<o_<ma_. .: o) .m<_am:om S
- the record that would
~ have undermined \H:m

__USmmoEo_‘m ﬁmﬁma
mmmammmo:m _ .




39, vmwo:w 2

 -“So [ noticed _\o: \ooxSQ.mi.::Q( Iring'
questioning. Is there something else on
your mind besides these proceedings?




UmBmm:oTwmmmo_ ._.__uw m,
Strategies

= During 2" Prong, specifically ask TC to tell you
whether she/he saw the same thing you did

-“Did the Court also see that Juror A kept
835@ in late after the breaks?”

-“Does the Court agree with my observation
that Juror A rolled his eyes when the
bailiff asked him to take his hat off?”




.___ _m <<o: ﬁ oo:m_amq m __ﬂmmmo: Emﬁ







= Keep >_.__._._.<oc_, jury n oamldﬂo_j_
____.m___”__”_______.__.qﬂm_:ma jurors mm_”_._<<m____ as _A_oxmn_




~ (Yes, we're almost donel)




ﬁmBm:Qma to allow TC to
m:@_m@m in 3-Part _:o_c__.<







Willis: Wheeler Gone Wild

= Defense attorney _UE._uomm_v\ violated Wheeler
- b/c didn’t like 30m=< é_)_;m nm:m_

= Rather than .,m<<m3 defense w/ new panel,
TC fined defense attorney $1500 as an
alternate remedy

® (To the chagrin of the higher courts, TC later
vacated the sanction order)




_ _ l__ Om_ mC _U mm ._“_______ _”__ ml ________ Cmm O._n % % WNDO_”_._._W:
= Gaveno d ﬁoﬁm-mmm: @.,. omm:ama E_S_ﬁ
= Hinted ok to give opponent extra

vm_,mB_oS:mm _:mﬁmmaoﬁ _.m mmm::@“ dn
_ommsqma _Soq m_ama< @. e (dic







_ w_u__ _momm 28@ 403:& aco: ifaed
30:mﬁmq__<____mmso=o:m <oc for m\_ ooo 9.

: w _‘_ OOO O_. 308 __







= \..Oo_mBm:ﬁ:_:xm ”_._._S\:mm\mw error means
~ attorney made Jury Trial unfair--and ;
________”_”__N_N___w ﬂmﬁmxﬂ findi g, dece 2_<mW_WW::___m_:xm__w re uo:_ :@ _

emx “OLEMAN, MR. WHEELER GOES TO
WASHINGTON--THE FULL _um-mm?_NE_OZ
~ OF JURY CHALLENGE PRACTICE I

~ CALIFORNIA43 (2006))




