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DEALING WITH
UNCOOPERATIVE
WITNESSES

e | Refresh Recollection (EC 771): .| rRe-ask your original question:
Would it refresh your Yes' | .please read this silently to yourself “Yes’ +If W answers with the original,
recollection to look at || and look up when you're done consistent story, you win, move on.
[Compliance] «If W equivocates, recants or
+Is your recollection refreshed? minimizes ask, "Was the statement
you just read accurate?” If yes, you
o o win, move

Was the witness truthful
at the time he/she made
the statement?

:

o
Prior Inconsistent Statement (EC

Past Recollection Recorded (EC People ¥. Green (1971)3 1235):
1237 ) e ponderance that lack ~Confront W with the statemeni(s) and
“Made when fresh in W's recolecton rove by preponderarce (hat lack allow time to expain or deny; Subject o
“Made by W at W's cirection or someone ofroca Y feig recal (EC 770)
else o record the statement i rlatonshp win 07 | ~Getout e cicumstances of e
“Offered ONLY after W says itwas true Personale statement
W can read from exhibl f s accurate e cber events nsame ~Comes infor the trth (even f W says
~Only when there is a genuine lack of Memary o they lied at the time (People v. Brown 35
memory v Cal.App.4"

At reluctance o testy? ~Admit il audio, video, ranscripts, etc

+Admit avoiding subpoena?
mit avolding subpoena even at Prelim (People v. Martinez (2004)

113 Cal.App.4th 400).
+Do NOT ask if W remembers tellng
officers anything!
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REFRESHING
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REFRESHING
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Would it refresh your
recollection to look at

Past Recollection Recorded (EC
1237):

“Offered ONLY after W says it was true.
“W can read from exhibit f i

+Only when there is a genuine lack of
memory

Refresh Recollection (EC 771):
“Please read this silently to yourself
and look up when you're done
[Compliance]

+Is your recollection refreshed?

Was the witness truthful
at the time he/she made

the statement?

People v. Green (1971) 3
Cal.3d 981:
+Prove by preponderance that lack
of recallis more lkely feigned than
hful,
+Personal relationship with D?
D7

ear of D'
“Memory of ather events in same
time frame?

+Admit reluctance to testify?
+Admit avoiding subpoena?

Re-ask your original question:
“If W answers with the original,
consistent story, you win, move on.

you just read accurate?” If yes, you
win, move on.

Prior Inconsistent Statement (EC
1235):

~Confront W with the statement(s) and
allow time to explain or deny; Subject to
recall (EC 770)

“Get out the circumstances of the
statement

+Comes in for the truth (even if W says.
they lied at the time (People v. Brown 35
Cal. App 4™ 1585.)

+Admit all audio, video, transcripts, etc.
even at Prelim (People v. Martinez (2004)
113 Cal.App.4th 400).

+Do NOT ask if W remembers tellng
officers anything!

PAST RECOLLECTION

RECORDED

PAST RECOLLECTION

RECORDED
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PAST RECOLLECTION

RECORDED

PAST RECOLLECTION

‘Would it refresh your
recollection to look at
2

Past Recollection Recorded (EC
1237):

LY after W says it was true
“W can read from exhibit f its accurate
«Only when there is a genuine lack of
memory

RECORDED

Refresh Recollection (EC 771):
+Please read this silently to yourself
and look up when you're done
[Compliance]

+Is your recollection refreshed?

‘Was the witness truthful
at the time he/she made

the statement?

People v. Green (1971) 3

Cal3d 981:

*Prove by preponderance that ack

of recall is more likely feigned than
ithful.

*Personal relationship with D?

*Fear of D?

Memory of other events in same

time frame’

~Admit reluctance (o testify?

~Admit avoiding subpoena?

Re-ask your original question:
“If W answers with the original,

you just read accurate?” If yes, you
win, move on.

Prior Inconsistent Statement (EC
1235):
~Confront W with the statement(s) and
allow time to explain or deny; Subject to
recall (EC 770)
~Get out the circumstances of the
statement
+Comes in for the truth (even if W says.
at the time (People v. Brown 35

Cal App.4" 1585.))
+Admit all audio, video, transcripts, etc.

(People v. Martinez (2004)

(OT ask if W remembers telling

officers anything!
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PEOPLE V. GREEN

PEOPLE V. GREEN

Refresh Recollection (EC 771): Re-ask your original question:
Would it refresh your “Please read this silently to yourself «If W answers with the original,
recollection to look at and look up when you're done i
5 [Compliance]
+Is your recollection refreshed?

you just read accurate?” If yes, you
win, move on.

‘Was the witness truthful
at the time he/she made
the statement?

Prior Inconsistent Statement (EC
Past Recollection Recorded (EC People v. Green (1971) 3 1235):

o3, Cal.3d 981:

“Prove by preponderance that lack
of recallis more ikaly foigned than

~Confront W with the statemeni(s) and
allow time to expain or deny; Subject to
! recall (EC 770)

+Get out the circumstances of the
statement

truthfu
+Personal relationship with D?
+Fear of D?

“Memory of other events in same

«Offered ONLY after W says it was true
“W can read from exhibit f its accurate +Comes in for the truth (even if W says.
«Only when there is a genuine lack of e e they lied at the time (People v. Brown 35
memory “Admit reluctancs to estiy? Cal App.4" 1585.)) )

“Admit avoicing subpoena? +Admit all audio, video, transcripts, etc.

even at Prelim (People v. Martinez (2004)

113 Cal App.dth 400).
+Do NOT ask it W remermbers tellng
officers anything!
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IMPEACHMENT

IMPEACHMENT

IMPEACHMENT
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IMPEACHMENT

IMPEACHMENT

IMPEACHMENT
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IMPEACHMENT

FORFEITURE BY
WRONGDOING

FORFEITURE BY
WRONGDOING EXAMPLES
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FORFEITURE BY
WRONGDOING EXAMPLES

STRATEGIC DECISIONS

STRATEGIC DECISIONS

1

e

12



12/4/2019

STRATEGIC DECISIONS

CONCLUSION

This question
has NO

evidentiary |
value I
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