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INTRODUCTION

The Secretary of Homeland Security (Secretary) has discretion to
designate a foreign country for temporary protected status (TPS), giving
eligible nationals from a designated country a reprieve from removal
during the designation period. By statute, the Secretary must
periodically review each designation and decide whether to extend or
terminate 1it. TPS designations for Honduras, Nepal, and Nicaragua are
at 1ssue here.

All three countries were designated for TPS long ago based on
short-term disruptions caused by natural disasters. Honduras and
Nicaragua were designated for TPS in 1999 based on a 1998 hurricane,
and Nepal was designated in 2015 based on an earthquake that year.
During her required periodic review of the designations, the Secretary
found that each country had adequately recovered from the natural
disasters and could now accept the return of its nationals—indeed, each
country regularly accepts removals of its nationals. So, as the statute
requires, and as Secretaries have done dozens of times before, the

Secretary terminated the designations.
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The district court universally stayed the TPS terminations under
5 U.S.C. §705. The court concluded that the plaintiffs would likely
succeed on each of their three Administrative Procedure Act (APA)
claims—that the terminations were impermissibly preordained, that the
60-day winddown period for the terminations impermissibly departed
from past agency practice without explanation, and that the terminations
were motivated by unconstitutional anti-alien animus. Along the way,
the district court compared removal of illegal aliens to the transatlantic
slave trade, analogized the challenged actions to the Chinese Exclusion
Act, and openly equated the Supreme Court to the infamous Star
Chamber in the course of refusing to consider the Supreme Court’s
balancing of the equities in granting a stay of another judge’s similar
§705 order in a similar TPS case.

Those conclusions were flawed on jurisdictional, merits, and
equitable grounds. This Court properly stayed the §705 order,
recognizing that the government was likely to prevail on the merits and
that the equitable factors favored a stay. It should now reverse. The
district court lacked jurisdiction to hear these claims at all, so this Court

should simply reverse and remand with instructions to dismiss. But if
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this Court remands for further proceedings, the district court’s injection
of over-the-top rhetoric—which it highlighted and reiterated in a later

order—and its manifest errors warrant reassignment to a different judge.

JURISDICTIONAL STATEMENT

The district court had jurisdiction under 28 U.S.C. §1331, except to
the extent it lacked jurisdiction over claims or remedies for the reasons
explained in the body of this brief. The Secretary timely appealed on
August 1, 2025, within sixty days of the court’s July 31 order. Fed. R.
App. P. 4(a)(1)(B); 6-ER-706-07. This Court has jurisdiction to review the
district court’s universal postponement order under 28 U.S.C.
§1292(a)(1). Imm. Def. Law Cntr. v. Noem, 145 F.4th 972, 893-85 (9th
Cir. 2025); Nat’l TPS Alliance v. Noem, 150 F.4th 1000, 1014-15 (9th Cir.
2025) (NTPSA 1.

ISSUES PRESENTED

I. Did the district court likely exceed its jurisdiction in
reviewing the Secretary’s TPS terminations, when 8 U.S.C.
1254a(b)(5)(A) specifies that “any determination” “with respect to” a

termination is unreviewable?
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II.  Are Plaintiffs likely to succeed on their APA claims, when the
TPS terminations were based on a procedurally and substantively valid
reasons and did not depart from any established agency policy?

III. Are Plaintiffs likely to succeed on their equal protection claim,
when the Secretary’s determinations were facially valid and Plaintiffs
produced no persuasive evidence of animus?

IV. Did the district court abuse its discretion by entering
universal preliminary relief, where the equities favored the government
and 8 U.S.C. §1252(f)(1) barred that relief?

V. Should this case be reassigned, if remanded, to preserve the

appearance of justice?
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STATEMENT OF THE CASE AND RELEVANT FACTS

A. The TPS Statute

The Immigration Act of 1990 established a program for providing
temporary shelter in the United States on a discretionary basis for aliens
from designated countries experiencing ongoing armed conflict,
environmental disaster, or “extraordinary and temporary conditions”
that temporarily prevent aliens’ safe return or, in the case of
environmental disasters, temporarily render the country unable to
adequately handle the return of its nationals. Pub. L. No. 101-649, 104
Stat. 4978.

As relevant here, the Secretary may, “after consultation with
appropriate agencies of the Government,” designate countries for TPS if

she finds that

(1) there has been an earthquake, flood, drought, epidemic,
or other environmental disaster in the state resulting in
a substantial, but temporary, disruption of living
conditions in the area affected,

(11) the foreign state is unable, temporarily, to handle
adequately the return to the state of aliens who are
nationals of the state, and

(111) the foreign state officially has requested designation
under this subparagraph.
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§1254a(b)(1)(B); see 6 U.S.C. § 557 (transferring functions to the
Secretary).!

Initial TPS designations are discretionary and last “not less than 6
months and not more than 18 months.” §1254a(b)(2). At least 60 days
before the end of the initial designation and any subsequent extension,
the Secretary must “review the conditions in the foreign state ... for
which a designation is in effect” and “determine whether the conditions
for such designation ... continue to be met.” §1254a(b)(3)(A). If the
foreign state “no longer continues to meet the conditions for designation,”
the Secretary “shall terminate the designation[.]” §1254a(b)(3)(B).

A TPS termination “shall not be effective earlier than 60 days after
the date the notice is published or, if later, the expiration of the most
recent extension[.]” §1254a(b)(3)(B). The Secretary has the “option” to
establish a termination date “after such period after the effective date as
the [Secretary] determines to be appropriate in order to provide for an
orderly transition.” §1254a(d)(3). The Secretary “may” also “stagger the
periods of validity of the [TPS] documentation and authorization in order

to provide for an orderly” “termination of a foreign state.” §1254a(d)(2).

1 Unless noted, all statutory citations in this brief refer to Title 8.
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