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SUMMARY ™

Civil Rights/Pre-Trial Electronic Monitoring

In appeal No. 24-1025, the panel affirmed in part and
vacated in part the district court’s preliminary injunction in
favor of plaintiffs in their action brought pursuant to 42
U.S.C. § 1983 and California law challenging portions of the
San Francisco Sheriff's Office (SFSO) Pre-Trial Electronic
Monitoring program (PTEM); and in appeal No. 24-6052,
the panel denied plaintiffs’ motion to dismiss the appeal and
granted the Sheriff’s motion to stay the district court’s

" The panel unanimously concludes that case number 24-6052 is suitable
for decision without oral argument. See Fed. R. App. P. 34(a)(2). The
case is submitted on briefs as of the filing of the opinion.

** This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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subsequent order granting plaintiffs’ motion to enforce the
preliminary injunction.

In San Francisco, a Superior Court judge may condition
pretrial release on enrollment in PTEM. To enroll in PTEM,
defendants must agree to rules promulgated by
SFSO. Plaintiffs, three criminal defendants in San
Francisco, on behalf of themselves and a putative class,
challenged the constitutionality of PTEM’s Rule 5, which
requires enrollees to submit to warrantless searches, and
Rule 11, which allows SFSO to share participants’ location
data with other law enforcement agencies without a warrant
and to retain the data. Plaintiffs are composed of two
classes: the "original rules subclass" of defendants enrolled
in the program before May 2023, and the "revised rules
subclass" of defendants enrolled after May 2023 procedural
changes.

The panel first held that it had jurisdiction over the
appeals. Abstention was not warranted because the results
of the proceedings will not impact the prosecution of
plaintiffs’ state criminal cases nor require an ongoing federal
audit of the Superior Court. Proceeding under § 1983 rather
than habeas was proper because plaintiffs challenged the
conditions of their pretrial release, rather than the fact or
duration of their confinement.

Vacating the preliminary injunction as to the revised
rules subclass in appeal No. 24-1025, the panel held that
plaintiffs were unlikely to succeed on their facial challenges
to Rule 11°s location sharing requirement. First, as to the
separation-of-powers  claim under the California
constitution, the panel held that the Superior Court exercises
a core judicial power in imposing PTEM by admonishing
participants and having them sign a court order. Using a
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Sheriff-established program does not create separation-of-
powers issues because the Superior Court retains discretion
to order the program. Second, on the Fourth Amendment
claim, the panel determined that if the Superior Court orders
PTEM following an individualized determination of its
reasonableness—a condition that defendants consent to in
the presence of counsel—tracking and sharing location data
without a warrant is reasonable under the totality of
circumstances, and therefore permissible under both the
Fourth Amendment and the California Constitution. Finally,
addressing the California constitutional right to privacy
claim, the panel concluded plaintiffs failed to demonstrate "a
reasonable expectation of privacy under the circumstances."

Affirming the preliminary injunction as to the original
rules subclass, the panel held that because judges failed to
make a record that location sharing was a condition of PTEM
enrollment, there was uncertainty as to whether location
sharing has been sufficiently ordered as to the original
subclass enrollees.

In related appeal No. 24-6052 from the district court’s
subsequent order granting plaintiffs’ motion to enforce the
preliminary injunction as to Rule 5’s warrantless search
condition, the panel, holding that it had jurisdiction because
the order modified the original injunction, denied plaintiffs’
motion to dismiss for lack of jurisdiction and granted the
Sheriff’s motion for a stay of the order for many of the same
reasons that it provided in part III of its opinion pertaining to
PTEM’s Rule 11 location sharing provision.

Concurring in part and dissenting in part, Judge
Mendoza stated that in appeal No. 24-1025, the majority
erred by disregarding the standard of review for preliminary
injunctions and then got the substantive law wrong, most
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egregiously with regard to plaintiffs’ separation of powers
claim. He would affirm the preliminary injunction because
plaintiffs were likely to show that San Francisco’s Superior
Court abdicated judicial power and function that California’s
Constitution and laws reserve for the
judiciary. Unconstrained by judicial review, the Sheriff
overstepped the boundary between branches and seized that
power. In appeal No. 24-6052, Judge Mendoza concurred in
denying plaintiffs’ motion to dismiss for lack of jurisdiction
but dissented as to the majority’s grant of the Sheriff’s stay
motion.
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OPINION
BYBEE, Circuit Judge:

In San Francisco, after an individual is arrested, booked,
and placed in a local jail, he appears in front of a Superior
Court judge, who decides whether, and under what
conditions, the defendant should be released pending trial.
Judges may condition release on enrollment in programs
administered by the San Francisco Sheriff’s Office (“SFSO”
or the “Sheriff”’). To enroll in such programs, defendants
must agree to rules promulgated by SFSO.

Plaintiffs challenged the constitutionality of two of these
rules on their face. In so doing, they also brought a
separation-of-powers challenge to the Sheriff’s authority to
create such programs, generally. The district court enjoined
SFSO from enforcing these rules after finding that they were
imposed on criminal defendants in violation of their rights
under both the United States and California constitutions.
For the reasons that follow, we affirm the preliminary
injunction in part and vacate in part, and remand for further
proceedings.

I. BACKGROUND

The nature of this suit changed in response to the
proceedings in the district court. As a result, we have two
separate classes of plaintiffs, one class subject to the original
program challenged in the complaint. The second class
challenges the rules revised by SFSO during the proceedings
below. We will refer to the two programs as “the original
rules” and “the revised rules.”
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A. Pretrial Release and Pretrial Electronic Monitoring
1. The original rules

After a criminal defendant is booked into a San
Francisco jail, the San Francisco Pretrial Diversion Project!
performs a “public safety assessment.” The written
assessment includes a recommendation as to whether the
defendant should be released pending trial, and if so, under
what level of supervision. Then, a Superior Court judge
considers the assessment at a hearing and makes a release
determination based on the assessment and other
information. After making individualized findings, the
judge can order pretrial release and impose conditions,
including submitting to warrantless drug testing, warrantless
searches, or participation in various programs, such as anger
management. One program available to Superior Court
judges is the Pre-Trial Electronic Monitoring program
(“PTEM”), which is governed by Program Rules established
by SFSO.

As alleged in the original complaint, Superior Court
judges regularly ordered defendants to be released under
PTEM at a hearing without discussing the Program Rules
with defendants and without making “any individualized
determination concerning the reasonableness of any
conditions imposed by the Sheriff’s . . . Program Rules as
applied to the individual at bar.” If a Superior Court judge
ordered a defendant released subject to participation in
PTEM, the judge issued a standard form order. The standard
order required defendants subject to PTEM to “obey all

! The San Francisco Pretrial Diversion Project is a non-profit
organization that contracts with SFSO to operate certain programs for
pretrial defendants. See https://sfpretrial.org/our-history/.
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orders given by any [SFSO] employee(s) or contract service
provider(s) and live within 50 driving miles of the Sheriff’s
[PTEM] office.”

Defendants released on PTEM are transported to the
Sheriff’s Community Programs building where they are
enrolled in the program and outfitted with an ankle monitor
provided by Sentinel Offender Services, LLC (“Sentinel”), a
private contractor with SFSO. According to the complaint,
only at Sentinel’s office, without counsel present, were
enrollees first informed of SFSO’s Program Rules that
conditioned their enrollment. Defendants were asked to
initial, sign, and date the Program Rules; failure to do so
meant defendants would be returned to jail.

Plaintiffs challenge the constitutionality of Program
Rules 5 and 11.2 Rule 5 is a “four-way search condition,”
requiring the enrollees to “submit to a warrantless search of
their person, vehicle, property and home by any peace officer
at any time.” Rule 11 requires enrollees to agree “that [GPS]
tracking data may be shared with other criminal justice
partners.” Rule 11 allows SFSO to share participants’
location data without a warrant upon the request of any other
law enforcement agency. Plaintiffs also challenge SFSO’s
retention of PTEM participant location data.

2. The revised rules

In May 2023, approximately seven months after the
complaint was filed, SFSO Undersheriff Katherine Johnson
notified the district court that the procedures for ordering
PTEM had changed. Johnson advised the court that she had

2 Program Rule 11 was originally Rule 13 and was renumbered during
the litigation below. For consistency, we refer to it as Rule 11 throughout
this opinion.
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conferred with the Presiding Judge and Assistant Presiding
Judge from the Superior Court in San Francisco, and the
Superior Court agreed to use a revised template order and
admonition that would be read in court to defendants being
released subject to PTEM participation. Johnson stated that
the “revisions make explicit that as part of a defendant’s
waiver of their Fourth Amendment rights the Superior Court
has imposed a warrantless search condition on persons
placed on PTEM.” Johnson advised the district court that
“[t]he Superior Court authorized SFSO to share the
information about its plans with the District Court for the
Northern District of California.” The Superior Court
provided a revised Order and admonishment to SFSO and
implemented the revised procedures around May 8, 2023.

Under the revised rules, when ordering PTEM, the
Superior Court reads an admonishment during defendants’
pretrial release hearing, with counsel present. It states in
pertinent part:

To participate in [PTEM], you must give up
certain rights and you must agree to the
following conditions:

e Your person, residence, automobile,
and any property under your custody
or control can be searched by any
[SFSO] peace officer . . . with or
without a warrant, with or without
your consent, and with or without
reasonable suspicion or probable
cause. . . .

e Your movements while on [PT]EM
will be continuously tracked and
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recorded, and that information will be
preserved and maintained. . . .

e Your GPS location dat[a] can be
shared with law  enforcement
agencies for criminal investigations
during the pendency of the case and
until the case is fully adjudicated

Do you understand the admonishment I have
just read to you? Have you had the
opportunity to consult with your attorney
about these conditions? Do you agree to these
conditions?

Potential enrollees then review an updated form entitled,
“Pre-Sentenced Defendant Electronic Monitoring — Court
Order.”3 The form includes a line for the defendant’s
signature, below which it says, “By signing here, the
defendant agrees to enroll in [PTEM], follow the program
rules, and have their movement tracked and recorded by the
SFSO.” Italso includes the four-way search condition (Rule
5) in bold text. Like the prior order form, it states that a
“defendant on electronic monitoring shall obey all orders
and rules given by any SFSO employee(s) or contract service
provider(s) and reside within 50 driving miles of the
Sheriff’s Electronic Monitoring office.” Additionally, SFSO
updated the Program Rules, which are provided to
defendants once they enroll in the PTEM program. Rule 5
now reads:

Full search ordered by the court by any peace
officer. The defendant shall submit to a

3 This form is attached below as an Appendix.



Case: 24-1025, 04/23/2025, DktEntry: 68.1, Page 12 of 87

12 SIMON V. CITY & CNTY. OF SAN FRANCISCO

warrantless search of their (sic) person,
vehicle, property and home by any peace
office at any time.

OR

Defendant shall submit to a search of their
(sic) person, vehicle, property and home at
any time by San Francisco Sheriff sworn staff
or any peace officer acting on behalf of and
with the express permission of San Francisco
Sheriff sworn staff.

Rule 11 now reads: “The participant acknowledges that
tracking data may be shared with other criminal justice
partners.” The Program Rules require enrollees to initial the
pertinent rules and sign and date the form in the presence of
an SFSO employee.

B. Procedural History

Plaintiffs—three  criminal defendants in  San
Francisco*—brought this suit under 42 U.S.C. § 1983 and
various provisions of the California Constitution. They
allege that the Program Rules violate their right to be free
from unreasonable searches and seizures under the Fourth
Amendment of the U.S. Constitution and Article I, section 1
of the California Constitution (“Fourth Amendment claim”);
right to privacy under Article I, section I of the California
Constitution; and right to due process under the Fourteenth
Amendment of the U.S. Constitution and Article I, section 7
of the California Constitution. Further, they allege that the

4 Plaintiffs brought this suit on behalf of themselves and a putative class
of similarly situated individuals. Two other plaintiffs, who were San
Francisco taxpayers but not criminal defendants, saw their claims
remanded to state court.
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Rules violate the separation of powers under Article III,
section 3 of the California Constitution. Relevant here,
Plaintiffs sought to enjoin the Sheriff from imposing or
enforcing both the four-way search (Rule 5) and location
sharing (Rule 11) conditions, and to require the Sheriff to
expunge participants’ location data “as soon as their criminal
case concludes.”

The district court found that Plaintiffs were likely to
succeed on their separation-of-powers, Fourth Amendment,
and right-to-privacy claims, and enjoined the enforcement of
the challenged Program Rules.® When ordering the
injunction, the district court divided Plaintiffs into two
classes.  First, the court identified an “original rules
subclass,” those enrolled in the program under the original
rules and, second, a “revised rules subclass,” those enrolled
in the program after the May 2023 updates went into effect.®
The original rules subclass has dwindled as defendants
ordered on PTEM under the prior procedure are released,
adjudicated, or admonished under the revised rules.” As to
the original rules class, the district court enjoined imposition
and enforcement of the four-way search condition and the
location sharing provision. As to the revised rules subclass,
the district court enjoined imposition or enforcement of the
location sharing provision and restricted the Sheriff from
enforcing any search condition broader than the one ordered
by the Superior Court under the revised procedures. Simon

5> The district court declined to require SFSO to expunge data collected
through PTEM.

® The district court granted Plaintiffs’ motion for class certification as
well. That is not at issue on appeal.

7 At the time of oral argument, the original rules class had just four
members.



Case: 24-1025, 04/23/2025, DktEntry: 68.1, Page 14 of 87

14 SIMON V. CITY & CNTY. OF SAN FRANCISCO

v. City and County of San Francisco (Simon I), No. 22-cv-
5541, 2024 WL 590360, at *24 (N.D. Cal. Feb. 13, 2024).
In the Simon I appeal (Case No. 24-1025), the Sheriff seeks
review only of the portion of the injunction prohibiting
imposition and enforcement of the location sharing
provision.

After we held oral argument in No. 24-1025, the district
court, on September 26, 2024, granted Plaintiffs’ motion to
enforce the preliminary injunction as to the four-way search
condition, which was not at issue in the original appeal. See
Simon v. City and County of San Francisco (Simon II), No.
22-cv-5541, 2024 WL 4314207 (N.D. Cal. Sept. 26, 2024).
In Simon II, the district court found that the Sheriff
“continued to impose the warrantless search condition as a
blanket rule even when a judge has determined that
condition to be unnecessary in a particular case.” The court
put the Sheriff “on clear notice that the actions described in
this order violate the preliminary injunction” and kept open
the possibility of contempt proceedings if violations
continued.

The Sheriff appealed Simon II and filed a motion to stay,
opening a new appeal, No. 24-6052. Plaintiffs filed a motion
to dismiss the second appeal. Since the cases and issues are
closely related to the first appeal, we will decide the second
appeal’s pending motions here, and we grant the Sheriff’s
motion to stay and deny Plaintiffs’ motion to dismiss.

1I. JURISDICTION AND STANDARD OF REVIEW
A. Jurisdiction

The district court concluded that Plaintiffs have standing
to bring this suit, and that it remains a live controversy. On
appeal, the Sheriff does not challenge these conclusions. We



Case: 24-1025, 04/23/2025, DktEntry: 68.1, Page 15 of 87

SIMON V. CITY & CNTY. OF SAN FRANCISCO 15

note that, in light of the changes in the PTEM program, there
are two different classes. But even if the original Plaintiffs
are no longer enrolled in PTEM, that fact “does not deprive
[the court] of jurisdiction” if their claims are “transitory
enough to elude review.” Nielsen v. Preap, 586 U.S. 392,
403 (2019) (citation omitted).

Although the Sheriff does not challenge our jurisdiction
under Article III, the Sheriff argues that this case is
improperly brought as a civil action in federal court: the
Sheriff contends that Plaintiffs should have challenged the
PTEM Program Rules in their underlying criminal cases and
that O 'Shea v. Littleton, 414 U.S. 488 (1974), requires us to
abstain from hearing this matter. We disagree with the
Sheriff. O’Shea stands for the proposition that federal courts
“should be very reluctant to grant relief that would entail
heavy federal interference in such sensitive state activities as
administration of the judicial system.” Courthouse News
Serv. v. Planet, 750 F.3d 776, 789-90 (9th Cir. 2014).
“O’Shea compels abstention where the plaintiff seeks an
ongoing federal audit of the state judiciary, whether in
criminal proceedings or in other respects.” [Id. at 790
(internal quotation marks and citations omitted).

The district court concluded that “the issues raised [here]
are distinct from the underlying criminal prosecution and
would not interfere with it.” Arevalo v. Hennessy, 882 F.3d
763, 766 (9th Cir. 2018). We agree. “O’Shea abstention is
inappropriate where the requested relief may be achieved
without an ongoing intrusion into the state’s administration
of justice, but is appropriate where the relief sought would
require the federal court to monitor the substance of
individual cases on an ongoing basis to administer its
judgment.” Courthouse News Serv., 750 F.3d at 790. We do
not believe that the results of this proceeding will impact the



























































































































































































































