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Harvey Madden

 



What is Harvey Madden?
• The leading Harvey-Madden cases, People v. Harvey (1958) 156 Cal.App.2d 516, 

People v. Madden (1970) 2 Cal.3d 1017, and People v. Remers (1970) 2 Cal.3d 659, all 
involve probable cause arrests made by officers who relied upon information received 
through official channels by other officers whose original source for obtaining this 
information was not shown. 

• The appellate courts held that while the arresting officer’s reliance on such hearsay 
was a proper basis for the arrest, “the People must prove that the source of the 
information is something other than the imagination of an officer who does not 
become a witness.” (People v. Remers (1970) 2 Cal.3d 659 at p. 666; see also In re Eskiel
S. (1993) 15 Cal.App.4th 1638, 1643.) 

• The whole point is to negate the possibility that the facts which validate the conduct of 
the officers in the field are made up inside of the police department by somebody 
who is trying to frame a person whom he wants investigated. (People v. Orozco (1981) 
114 Cal.App.3d 435, 444.)

































CAD LOGS
• In Alvarez, the court explained that the custodian of records could lay a 

foundation sufficient to prove that the 911 calls had been placed but 
found the 911 logs were inadmissible because they were being offered 
for the truth of the matter asserted. (Alvarez, supra, 100 Cal.App.4th at p. 
1205.) 





























 
• People v. Wells (2006) 38 Cal.4th 1078 is on point. In Wells, the officers received an anonymous 

phone call reporting a driver weaving across the road and possibly drunk. (Id. at p. 1080.) The 
caller identified the vehicle as “an '80's model blue van traveling northbound on Highway 99 at 
Airport Drive.” (Ibid.) The police spotted the van a few miles north of that location on the 
highway and pulled it over, without having observed any signs of impaired driving. (Ibid.)

• Wells concluded that the anonymous tip corroborated by the observation of the matching 
vehicle was sufficient to constitute reasonable suspicion under the circumstances. Wells noted, 
“California cases indicate that a citizen's tip may itself create a reasonable suspicion sufficient to 
justify a temporary vehicle stop or detention, especially if the circumstances are deemed 
exigent by reason of possible reckless driving or similar threats to public safety. (Lowry v. 
Gutierrez (2005) 129 Cal.App.4th 926[phoned-in tip of erratic driving]; People v. Rios (1983) 140 
Cal.App.3d 616 [car illegally parked and traffic hazard]; People v. Superior Court (Meyer) (1981) 
118 Cal.App.3d 579 [reckless driving, driver pointing gun].)” (People v. Wells, supra, 38 Cal.4th at 
p. 1083.)
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“The prosecutor speaks not solely for the victim, or 
the police, or those who support them, but for all the 
People.  That body of ‘The People’ includes the 
defendant and his family and those who care about 
him.  It also includes the vast majority of citizens who 
know nothing about a particular case, but who give 
over to the prosecutor the authority to seek a just 
result in their name.” (On Prosecutorial Ethics
(1986).)

II.  Ethics

“The [prosecutor] is the representative not of an ordinary 
party to a controversy, but of a sovereignty whose obligation 
to govern impartially is as compelling as its obligation to 
govern at all; and whose interest, therefore, in a criminal 
prosecution is not that it shall win a case, but that justice shall 
be done.  As such, he [or she] is in a peculiar and very definite 
sense the servant of the law, the twofold aim of which is that 
guilt shall not escape or innocence suffer.  He [or she] may 
prosecute with earnestness and vigor – indeed, [the 
prosecutor] should do so.  But, while [the prosecutor] may 
strike hard blows, he [or she] is not at liberty to strike foul 
ones.  It is as much [the prosecutor’s] duty to refrain from 
improper methods calculated to produce a wrongful conviction 
as it is to use every legitimate means to bring about a just 
one.” (Berger v. United States (1935) 295 U.S. 78, 88 [55 
S.Ct. 629, 633, 79 L.Ed. 1314, 1321].)

II.  Ethics
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California Rules of Professional Responsibility

Rule 3.8 – Special Responsibilities of a Prosecutor
(2020)

The prosecutor in a criminal case shall:
(a) not institute or continue to prosecute a charge that the

prosecutor knows is not supported by probable cause;

(b) make reasonable efforts to assure that the accused has
been advised of the right to, and the procedure for
obtaining, counsel and has been given reasonable
opportunity to obtain counsel;

II.  Ethics

(c) not seek to obtain from an unrepresented accused a waiver
of important pretrial rights unless the tribunal has
approved the appearance of the accused in propria
persona;

(d) make timely disclosure to the defense of all evidence or
information known to the prosecutor that the
prosecutor knows or reasonably should know tends to
negate the guilt of the accused, mitigate the offense, or
mitigate the sentence, except when the prosecutor is
relieved of this responsibility by a protective order of
the tribunal; and

II.  Ethics
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(e) exercise reasonable care to prevent persons under the
supervision or direction of the prosecutor, including
investigators, law enforcement personnel, employees
or other persons assisting or associated with the
prosecutor in a criminal case from making an
extrajudicial statement that the prosecutor would be
prohibited from making under rule 3.6.

II.  Ethics

(f) When a prosecutor knows of new, credible and material
evidence creating a reasonable likelihood that a 
convicted defendant did not commit an offense of which 
the defendant was convicted, the prosecutor shall:

(1) promptly disclose that evidence to an appropriate court 
or authority, and

(2) if the conviction was obtained in the prosecutor’s
jurisdiction,

(i) promptly disclose that evidence to the defendant 
unless a court authorizes delay, and

(ii) undertake further investigation, or make reasonable
efforts to cause an investigation, to determine whether
the defendant was convicted of an offense that the 
defendant did not commit.

II.  Ethics
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(g) When a prosecutor knows of clear and convincing 
evidence establishing that a defendant in the prosecutor’s 
jurisdiction was convicted of an offense that the defendant 
did not commit, the prosecutor shall seek to remedy the 
conviction.

II.  Ethics

Penal Code Section 141
(2016)

(c) A prosecuting attorney who intentionally and in bad faith
alters, modifies, or withholds any physical matter, digital 
image, video recording, or relevant exculpatory material or 
information, knowing that it is relevant and material to the 
outcome of the case, with the specific intent that the physical 
matter, digital image, video recording, or relevant exculpatory 
material or information will be concealed or destroyed, or 
fraudulently represented as the original evidence upon a trial, 
proceeding, or inquiry, is guilty of a felony punishable by 
imprisonment pursuant to subdivision (h) of Section 1170 for 
16 months, or two or three years.

II.  Ethics
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Filing/Maintaining
ABA Crime Charging and Maintaining Prosecutions

(a.) A prosecutor should seek or file criminal charges only if the
prosecutor reasonably believes that the charges are
supported by probable cause, that admissible evidence
will be sufficient to support conviction beyond a
reasonable doubt, and that the decision to charge is in
the interests of justice.

(b.) After criminal charges are filed, a prosecutor should
maintain them only if the prosecutor continues to
reasonably believe that probable cause exists and that
admissible evidence will be sufficient to support
conviction beyond a reasonable doubt.

II.  Ethics

(c.) If a prosecutor has significant doubt about the guilt of the
accused or the quality, truthfulness, or sufficiency of the
evidence in any criminal case assigned to the
prosecutor, the prosecutor should disclose those doubts
to supervisory staff.  The prosecutor’s office should then
determine whether it is appropriate to proceed with the
case.

(d.) A prosecutor’s office should not file or maintain charges if
it believes the defendant is innocent, no matter what the
state of the evidence. (Standard 3-4.3—Minimum
Requirements for Filing and Maintaining Criminal
Charges, ABA Criminal Justice Standards for the
Prosecution Function (4th Edition, 2017),
See also Standard 3-4.4.)

II.  Ethics
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IMPROPER FILING CRITERIA
Prosecutors must avoid improper bases for charging.  It is 
improper, and a violation of the law, if any or all of the 
following factors are the only reasons for charging:

1. Race, religion, nationality, gender, occupation, economic
class, or political association or position of the victim,
witnesses, or the accused;

2. The mere fact of a request to charge by a police agency,
private citizen, or a public official;

3. Public or journalistic pressure to charge;
4. The facilitation of an investigation, including obtaining a

statement from the accused; and

II.  Ethics

5. To intentionally resist or impede the efforts of any public
official, candidate, or prospective candidate for elective
or appointed public office.

Additionally, a prosecutor should not attempt to dissuade a 
witness from testifying or attempt to affect a witness’ 
testimony by threatening to file charges if the witness testifies 
for the defendant or in a particular manner.

A prosecutor does not represent the victim of a crime, and it is 
an abuse of prosecutorial discretion to threaten criminal 
prosecution or to institute criminal proceedings in order to 
redress a victim’s personal or financial loss.

II.  Ethics
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Trials/Verdicts

The prosecutor should respectfully accept acquittals.  While 
the prosecutor may publicly express respectful disagreement 
and an intention to pursue lawful options for review, the 
prosecutor should refrain from public criticism of any 
participant.  Public comments after a verdict or ruling should 
be respectful of the legal system and process.

The prosecutor may publicly praise a verdict.  The prosecutor 
should not publicly gloat.
(ABA Standard 3-6.10)

II.  Ethics

8.14  GIFTS
Fresno County Administrative Policy Number 1 states that 
employees should “ACCEPT no money, commissions or thing of 
value of any kind in exchange for or as quid pro quo for County 
services other than the regular County salary.”
Consistent with the countywide policy, employees of the District 
Attorney’s Office shall not, without the written consent of the 
District Attorney, accept any fee, compensation, gift, payment of 
expense, or any other thing of monetary value, other than 
authorized salary and approved job-related reimbursements, 
presented and/or given in connection with an employee's service, 
duties, and employment with the District Attorney’s Office.
If a perishable item (such as flowers, food, candy, etc.) is delivered 
or dropped off at the office, the item should be placed in a common 
area to be enjoyed by all.  However, please use your common 
sense and keep in mind the safety of all.

II.  Ethics
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Do Not Misuse Official Position

8.10 BADGES AND IDENTIFICATION CARDS
Prosecutors are not peace officers, and should keep in mind 
that displaying a badge or other identification with the intent 
to convey the impression that he or she is a peace officer is a 
misdemeanor. (Penal Code §538d.)

Specific prohibitions on the use of these items include the 
following:

1. Using any District Attorney identification method outside the
scope of employment in a manner that may result in
intimidation.

II.  Ethics

2. Placing the card or badge in a wallet or purse so that it
becomes observable by law enforcement officers upon
demand for inspection of driver’s license or other
identification documents.

3. Using the card or badge to gain personal financial
advantage or benefits not otherwise equally available to
all county employees on a group rate basis, and seeking
preferential treatment, either expressly or implied, by
other agencies in the criminal justice system.

4. Using the card or badge as a means of gaining entry to any
location which one is not otherwise authorized to enter.

II.  Ethics
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1050 – Trying to establish Good Cause
• Penal Code section 1050 permits a continuance of a jury trial at the request 
of either the defense or prosecution upon a showing of “good cause.”  
(Cal.Pen. Code § 1050(e).)   

• “When deciding whether or not good cause for a continuance has been 
shown, the court shall consider the general convenience and prior 
commitments of all witnesses, including peace officers.”  (Pen. Code, §
1050, subd. (g)(1).) 

• Owens v. Superior Court (1980) 28 Cal.3d 238, set forth the legal criteria of 
good cause:  
1. “ That the movant has exercised due diligence in an attempt to secure the 

attendance of the witness at the trial by legal means; 
2. that the expected testimony is material; 
3. that it is not merely cumulative;
4. that it can be obtained within a reasonable time; and
5. that the facts to which the witness will testify cannot otherwise be proven.’ ” (Id. 

at p. 251.)
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Good Cause due to Witness Unavailability 
• To establish good cause for a continuance because of the unavailability of a 

witness, a party must show, among other factors, that he or she "exercised due 
diligence to secure the witness's attendance" (Jensen v. Superior Court (2008) 160 
Cal.App.4th 266, 270, internal citations omitted.) 

• "Cases concerning continuances sought because a material witness is unavailable 
fall generally into two categories: cases in which the witness was subpoenaed and 
cases in which the witness was not subpoenaed.

• When a witness was served with a subpoena but fails to appear as commanded, 
there is usually good cause for a continuance. 

• ‘To penalize and dismiss the case of a litigant who has no advance knowledge of a 
witness' default is unreasonable and unwarranted.  We think a subpoenaed material 
witness' failure to appear for trial may constitute good cause under section 1382 
for the continuance of a trial beyond its statutory period.’ When a witness is not 
under subpoena, his or her absence generally does not constitute good cause for 
the continuance of a trial. (Jensen, supra, 160 Cal.App. 4th at p. 271, internal 
citations omitted.)

• "This distinction between subpoenaed witnesses and unsubpoenaed
witnesses rests on the question of due diligence.  A prosecutor who 
issues subpoenas is exercising the requisite due diligence in securing 
the attendance of witnesses at trial, while a prosecutor who does not 
issue subpoenas has not made sufficient effort to ensure their presence. 
" (Id. at pp. 271-272, internal citations omitted; 

• see Baustert, supra, 129 Cal.App. 4th at pp. 1277- 1278 [no due 
diligence where prosecution withdrew subpoena a when she learned 
officer would be on vacation at time of trial and issued new subpoena 
for a date after the statutory time-out date]; Cunningham v. Municipal 
Court (1976) 62 Cal.App. 3d 153, 155-156 [no due diligence where 
prosecutor knew of officer 's planned vacation and failed to subpoena 
officer]; Pickett v.ꞏ Municipal Court (1970) 12 Cal.App. 3d 1158, 1162 
[no due diligence here prosecutor failed to subpoena witnesses with no 
showing that he would be unable to do so because witnesses would be 
out of state] .)

• In Jensen, supra, 160 Cal.App.4th 266, the Court of Appeal found that service of a 
subpoena on the officer 's immediate superior or agent pursuant to Penal Code 
section 1328, subdivision (c) was sufficient to show due diligence to obtain the 
witness 's appearance at trial. (Id. at p. 272.)  This was true even though the 
superior or agent failed to deliver the subpoena to the officer and the officer never 
received the subpoena.  (Id. at pp. 272-273. )

• "Indeed, to hold otherwise would prevent attorneys from relying on the subpoenas 
they issue, require them to supervise internal police department procedures over 
which they have no legal control, or ‘demand that prosecutors [and other counsel] 
become clairvoyants.’  In order to establish due diligence, attorneys would be 
required to personally contact every police officer served with a subpoena 
pursuant to section 1328, subdivision (c) and confirm his or her actual receipt of 
the served subpoena. 

• The Court of Appeal has declined to impose additional due diligence requirements 
on counsel beyond serving subpoenas to compel witnesses' attendance at trial.  
Service of the subpoena is the responsibility of the attorney, and once service was 
effected, counsel is ‘not required to employ any additional mode of process, either 
formal or informal' to ensure the witness's availability or attendance." (Id. at p. 
273, internal citations omitted; see also Mendez v. Superior Court, supra , 
162 Cal .App.4th 827, 836 [due diligence found where prosecutor had subpoenaed 
the officer, the officer had not been released from subpoena, but officer 
nonetheless took his vacation outside the court 's jurisdiction] .)
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